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- Before EDWARDS and SCALIA Cmmt Judges, and VAN 3
- DUSEN,* Senior Circuit Judge Umted States Court of Ap- -

~ peals for the Third Circuit, . -

; Opmlonrfo_fthe Court ﬁled by EDWARDS C'z'rcmt Judge L

EDWARDS, Circuit Judge" Petitioner Mary Jane Ruder-

man Hirschey seeks review of a Féderal Energy Regula-

"_tor;.r ‘Commission (“FERC”:or “Commission”) order va-
catmg her exemptlon from the licensing requirements of
- the Federal Power Act, 16 U. S.C.-§§ 7914 to 825s-3 (1976
. & Supp. V- 198 ,)___;, (“FPA” or: “Act”): *Because, on the

~ - facts of :this case, the FERC had o_authority to. vacate

- petitioner’s éxe Pt“m we Feverse.

o : 3 gl.. e
part from the requirements (m(;l

‘AMIIan'nl-n\ n.-!_par& I 01

g 'Slttmg by deslgnatmn pursuant te 28 US G §294 (d) .
(Supp V 1981) , 5
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pamty of 5,000 Kilowatts or less . . ... 16-USC. §_g705
(@) (Supp. v 1981) ("PURPA”) =

Pursuant to the PURPA the FERG has adopted regu- .
lations settmg forth procedures governing exemption ap-
_plications.” Appllcatlons are first reviewed by the FERC -
~for compliance with filing requirements.  See 18 C.F.R.

§§4105(b) 431{0) (g) (1982). When the FERC. de- .

_termines; that an apph_catlon is complete the appl:cant is -

nohﬁed that it has beé accepted for filing,” See id. § 4.31 .

o) (1). The Comn sSwn then i _’u_es'publlc notlce of the -
~filing and invites protests, petltlons to. mtervene, “or com-
petltwe proposals See id.§ 4, 31(c) (2).-An apphcatlon\__
18 deemed approved and gr nted’ 120 days after. 1ts ac-

~ Within 120"'--' )
: appheatlon o

X emptlon 1 mT provisions of Part I of—.r o

Act (and the regulafions issued under
s):other th *those f__, -which éxémption
3 i f-the ex-

n under thls' i

s neeessary _




emption has been granted the declslon 1s ﬁnal subJect
.~ only to rehearing procedures.  See id. § 1.30 (d)-(1982).-
Any party may petition. for rehearmg within- 30 days
-after an application has been granted, see id. §1.34
{1982) ; however, if a: petltlon for rehearing is: not;ﬁled

 within 30 days the exempt:on grant becomes' non-.

'revznwab!e *

, Petltxoner is one of several developers seekmg to bulld
: hydroelectnc power plants aiong 2 stretch.of thé Black -

- River in New York State. Petitioner and three other de--. -
- _velopers have proposed to construct small proJects that

would involve renovation of existing hydroelectrlc gites,
The" remammg developer Long Lake Energy Gorporatlon

. .(*Long: Laké”),* has proposed to build :a:1 ge pro,]eet-'.-..\,_’ P
.7+~ that would- 1nvolve the use.of a4 dam ups ' o
ek B other Proj

nal ,nformahon, conductmg a.dd1~ o

dghbemtmg on thg lSSll

2 Judlcml rewew :3' unavailable on FERC orders that have P

not first been presented to:the Commission by : petition for
rehearmg, unlas there isa ible ground for the fanlure

| ’Long Lake has lnterve'nedfas
proceedmgs e &
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Thereafter, the FERC took no action to grant or deny the
- application or to suspend operation of the 120-day ruie..
. Petitioner’s application was thus automatically granted on -
“June 7, 1982, and as of that date.a petition for. rehearmg
“could have been ﬁled Although Long Lake had a com-
 petitive. appllcatlon on file with the FERC; neither. Long
Lake- nor any other party ﬁled a petltton f01 rehearmg

: :?emptlon becé'__e nonrex iewable on July 7 1982 o

On’ July 20 1982 the FERC sua sponte 1ssued an

" serted that it had_ madvertently failed to suspend; opera-
tion of. the- 120-day rule on petltloner’s application; the -
.'FERG cIalmed further that because several competlng

lmuﬂ? Of appeals, . » the Goninussmn may at an
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cai Petroleum Corp v FPC 322 F2d 999 (DC Cir.),
cert. denied, 375 U.8. 941- (1963), this court made .it
clear that, under section 313(a), the Commission only has .

‘the: “power to correct an order . ... until such time as the.
record on appeal has been filed w1th a court of appeals ,

" or the. time. for ﬁlmg a pelition for Judwml review has = e
:explred » Id. at 1004 (emphasus -added). The time for
judicial revi\,w Sin. this ‘case éxpired- on July 7, the final = -~

date for ﬁhng a petltlon for rehearing. Thus, sectlon 313 &

A a) prmndes no authomty for the FERC’s actlon in thls coe B

Second, the FERC c1teg, sectlon 309 of the FPA whlchf, w0
grants the Commission" “power to perform any. “and all - .
acts, and to prescrlbe 1ssue make, amend and rescmd S

- sal'y or. approprlate to"carry out’ the promsmns of [the?__" ,
B“t- it. lskplaln that section” 309 has no app]lcat,lon s
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In several lmportant respects, this case is. amlogous_ 8,
‘to United States v. Scatrain Lines, Ing., 329 U.S. 424
( 1947) where the Interstate Commerce Commlsswn, sua .-

- sponle, revoked a water. carrler’s certificate of publie con-
venience under a statutory’ provision allowmg the Com-
mlSSIOD to “suspend modlfy, or set aside 1ts orders », On_

_ -.[1]t is. clear that the ;“orders” referred to in [the _
‘Interstate Commerce Aect) . . . are formal commands

~ of the Commission relating to its procedure and the
“rates fam, practices, and like things coming within

hority.: But . . . “f_ e'_ the’ procedural Hoj -  =
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ceeding. Thus, the conclusxon reached in Seatmm is

" -equally applicable here. “The [exemption] . . ., when fi- -
© nally granted and the time fixed for -rehearing it has

-passed, is not subject to revocation in whole or in part -
except as, spemﬁcally authorized by . _Congress. . Conse-_
quently, phe Commission was without authority to revoke
e [the exemptlon] '.- ” Id. at 432 33 (emphasm
' "f'_added) Tt o _-

Furthermore, thls 1s not a case in Whlc‘l the FERC has

acted to correct some ministerial error. Cf. American - B

Trucking Associations, Inc. v. Frisco Transportation Co.,

S';V 133;:145°(1958). {(Interstat Commerce A¢t en-
y ' construed to perml 1CC’s correctlon of m-_';_, s, o
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txon 4 104(e) (2) is thus perfectly cons;stent w1th the _
- automatic grant procedure governing exemption applica-

tions; in cases where the FERC does not, within 120 days, -
" find that a later filed application is better” (or act to

“stay the matter” for future del;ermmatlon) section 4.104
() (2) establishes a priority system -that - automatically
~ résults in the’ grantmg of the first filed: exemptlon appli-
" cation: without any ‘comparative evaluaticn. ~Thus, under -

the FERC “own rules, petltmner’s first ﬁ]ed ‘application
was validly ted by operatlon of 1aw’ without formal

' comparah  evaluation; and since the decision whether to.

. engage in’ comparatlve evaluatlon is a matter of discre-

tion, the fallure to engage in such evaluation is not the
‘type of error. that is. correctible under section 313(a) or
-___30970nce the'_t e or. }lldlClaI rev1ew has explred G E

ing nb Iegltlmate basxs for the FERC’
: e_-hold that Vthe FERC acbed mthout




best an unjustified and self-serving expectation. There
is nothmg in any statute, regulation or proven Commis- -
sion’ practice to indicate that petitioner’s appl:catlon _
could not-be granted without a comparative evaluation.
Thus, ‘whatever Long Lake may have assumed, petitioner
_ certainly “should not. bear the brunt of a competltors ,
lamly mlstaken behefs. s ® ; 3 S

We are convmced not only of the vahd}ty of petltloner 8
clalm, but also that the: resglt n. thls case wxll further

cants and the publlc. -Th-:ere.'ls a strong mtérest i)
under any reglme of legal rules._ And partlcularly in this
. contextm—glven ‘the “expense of_ deve]opmg hydroelectrlc
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