188 FERC 962,102
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

PacifiCorp Project Nos. 703-001, 20-117

ORDER MODIFYING AND APPROVING SURRENDER OF PARIS PROJECT
CONDUIT EXEMPTION AND AMENDMENT OF BEAR RIVER LICENSE

(Issued August 27, 2024)

1. On March 16, 2023, PacifiCorp, exemptee for the Paris Hydroelectric Project No.
703 and licensee for the Bear River Hydroelectric Project No. 20, filed applications to
decommission and surrender the Paris Project conduit exemption and amend the Bear
River Project license. The Paris Project is located on Paris Creek in Bear Lake County,
Idaho and does not occupy federal lands. The Bear River Project is located on the Bear
River in Franklin and Caribou counties, Idaho and occupies, in part, federal lands
administered by the Bureau of Land Management (BLM) and the U.S. Forest Service
(Forest Service).

| Background

2. The Paris Project is a 715-kilowatt conduit hydroelectric project located in Bear
Lake County, Idaho on approximately 30 acres of land owned by PacifiCorp.!

3. The Bear River Project is a 77-megawatt hydroelectric facility on the Bear River
composed of three developments, listed from upstream to downstream: Soda, Grace, and
Oneida.? The Commission issued a 30-year license for the Bear River Project on
December 22, 2003.% The current license expires on November 30, 2033.

4. Article 408(b) of the Bear River license requires PacifiCorp to release a year
round minimum flow of 63 cubic feet per second (cfs) or inflow, whichever is less, in

1 Utah Power & Light Co., 22 FERC 9 62,220 (1983).

2 An amendment to the Bear River Project license approved the removal and
decommissioning of the Cove Development and reduced the minimum flow requirements
in the bypass reach of the Grace Development. PacifiCorp, 115 FERC 9 62,205 (2006),
as clarified on rehearing, PacifiCorp, 117 FERC q 61,088 (2006).

3 PacifiCorp, 105 FERC 9 62,207 (2003).
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addition to 2 cfs leakage below Grace Dam;* provided, however, that during the period of
Cove dam removal and upon consultation with the Bear River Project’s Environmental
Coordination Committee (ECC),’ this required continuous flow may be reduced or
suspended for short periods of time as necessary to implement the project removal plan
attached as Appendix B to the Cove settlement agreement filed on August 16, 2005.

5. The Bear River Settlement Agreement on Relicensing (Relicensing SA)% and the
Bear River Project license require various types of fish protection and enhancement
measures for the Bonneville Cutthroat Trout (BCT), a species of concern in Idaho. Since
license issuance, PacifiCorp has undertaken various protection, mitigation, and
enhancement measures (PM&Es) for BCT and habitat restoration and protection pursuant
to the Relicensing SA and the requirements of the license, including but not limited to:
implementation of a BCT restoration plan (Article 403), contributions to a conservation
hatchery fund for stocking native BCT (Article 404), funding and undertaking actions to
benefit and restore aquatic and riparian habitat (Article 405), and acquiring land and
water rights in the action area (Article 406).” The PM&Es are intended to occur
primarily within an action area defined as the Bear River and land drained by the Bear
River and its tributaries below the point of confluence of the Bear Lake Outlet Canal with
the mainstem Bear River and above the Idaho-Utah border, however, with PacifiCorp
approval, the ECC is authorized to pursue and fund PM&Es outside that action area.

4 Article 411 of the Bear River license required the licensee to develop a plan to
measure the leakage from each dam. PacifiCorp, 111 FERC q 62,133 and 113 FERC q
62,167 (2005).

5 The ECC was established pursuant to Article 402 of the 2003 Bear River Project
license and Section 4.1 of the Relicensing Settlement Agreement signed on August 28,
2002, by sixteen participants to the Bear River Project relicensing process. The ECC
includes representatives from each of the signatories, which includes the licensee, state
and federal resource agencies, Indian Tribes, and non-governmental organizations.

6 The Relicensing SA was filed on August 28, 2002. Parties to the Relicensing SA
include: PacifiCorp; the U.S. Fish and Wildlife Service; U.S. Bureau of Land
Management; U.S. National Park Service; U.S. Forest Service; Shoshone-Bannock
Tribes; Idaho Department of Environmental Quality; Idaho Department of Fish and
Game; Idaho Department of Parks and Recreation; Idaho Council of Trout Unlimited;
Idaho Rivers United; Greater Yellowstone Coalition; and American Whitewater.

7 Respectively, PacifiCorp, 109 FERC 4 62,151 (2004); PacifiCorp, 111 FERC
62,011 (2005); PacifiCorp, 110 FERC 9 62,294 (2005); and PacifiCorp, 110 FERC ¢
62,296 (2005).
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1I. Licensee’s Proposal

6. PacifiCorp’s proposal to surrender the Paris Project conduit exemption is part of a
larger habitat restoration effort proposed by PacifiCorp and the parties to the Bear River
Project’s Relicensing SA. PacifiCorp and the other parties to the Relicensing SA entered
into the Paris Creek Restoration Agreement.® PacifiCorp proposes to surrender the Paris
Project, including decommissioning the project and stopping the diversion of water from
Paris Creek into the irrigation canal that serves the project. After decommissioning and
exemption surrender, flows currently diverted through the canal would be returned to
Paris Creek for the enhancement and restoration of approximately 3.5 miles of cold-water
habitat for BCT in the currently bypassed reach of Paris Creek. The decommissioning
activities include: (1) removing the concrete forebay inlet structure and the slide gate and
grade and seed disturbed areas; (2) regrading the earthen forebay embankments to
resemble natural landforms; (3) removing the concrete outlet structure, gates, and trash
racks and grade and seed disturbed areas; (4) removing the steel penstock and support
piers and grade and seed disturbed areas; (5) removing the concrete elements of the
spillway and flume and grade and seed disturbed areas; (6) decommissioning the
powerhouse by: (a) disposing of all internal equipment by salvage contract (including
turbine and generator); (b) filling the penstock inlet to the turbine and outlet to the
tailrace pipe with concrete; (c) disconnecting the powerhouse from PacifiCorp’s electrical
distribution and transmission system; and (d) leaving the secure and empty powerhouse
structure in place on site; (7) removing the discharge pipe section across the road from
the powerhouse and grade and seed disturbed areas; (8) removing the concrete tailrace
basin and slide gates; (9) leaving the Paris Relief Flume, an iron pipe and trestle
structure, in place; and (10) demolishing the employee house, dispose of material off-site
and leave the free-standing garage in place behind the existing metal fence. Disturbed
areas would be graded and seeded.

7. To partially mitigate the cost of the proposed decommissioning of the Paris
Project, PacifiCorp proposes to amend the license for the Bear River Project to reduce the
minimum instream flow requirement in the Grace Development’s bypass reach. This
reduction in required minimum instream flow would allow PacifiCorp to increase
hydroelectric generation at the Grace Development to offset lost generation associated
with the Paris Project decommissioning. PacifiCorp proposes to reduce the year-round
minimum instream flow requirement in the Grace Development’s bypass reach, pursuant
to Article 408(b) of the Bear River Project license, from the lesser of 63 cfs or inflow,
plus 2 cfs of leakage from Grace Dam, to the lesser of 48 cfs or inflow, plus 2 cfs of
leakage from Grace Dam. This reduction would provide PacifiCorp with 15 cfs of
additional flow for power generation at the Grace powerhouse for the remaining term of

8 Effective December 16, 2022, and filed with the Commission on March 16,
2023.
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the Bear River Project license.® The Grace Development’s bypass reach is approximately
6.6 miles long and passes through land administered by the BLM, but implementation of
the license amendment would not involve in-water work or any disturbance of federal
lands.

8. PacifiCorp also proposes an administrative change to Article 408(b) which would
remove the exceptions which allowed modification of the Grace Development’s
minimum flows as needed to facilitate the removal of the Cove Development. Because
the removal of the Cove Development is complete, PacifiCorp states that the exception is
no longer necessary.

III. Public Notice and Agency Consultation

9. PacifiCorp consulted with the following agencies regarding the applications for
the Bear River Project license amendment and surrender of the Paris Project exemption:
Idaho Department of Fish and Game (Idaho DFG), Idaho Department of Environmental
Quality (Idaho DEQ), Idaho Department of Parks and Recreation (Idaho DPR), U.S. Fish
and Wildlife Service (FWS), Forest Service, National Park Service (NPS), BLM, and the
Shoshone-Bannock Tribes. PacifiCorp also consulted with the Idaho State Historic
Preservation Office (Idaho SHPO), Forest Service, and BLM to develop a Memorandum
of Agreement (MOA) for the proposed decommissioning work at the Paris Project, which
would affect structures and facilities that are eligible for inclusion in the National
Register of Historic Places (National Register).

10.  Commission staff issued a public notice of the applications on July 21, 2023. On
August 21, 2023, the State of Idaho filed a motion to intervene in the proceedings on
behalf of I[daho DFG, Idaho Water Resource Board (Idaho Water Board), Idaho DEQ,
Idaho Department of Water Resources (Idaho DWR), Idaho Department of Lands (Idaho
DL), and Idaho Park and Recreation Board by and through Idaho DPR.

11.  Separately, on August 21, 2023, the Idaho Governor’s Office of Energy and
Mineral Resources (Idaho OEMR), together with Idaho DWR, filed comments in
response to the public notice. In the letter, [daho DWR stated that any change in the
minimum bypass flow at the Grace power plant should not be conditioned on maintaining
a specific minimum flow in any segment of Paris Creek. Idaho DWR stated that while it
is sensible to expect that PacifiCorp’s abandoning its Paris Creek water right will
increase Paris Creek stream flows and have some environmental benefit, it should not be
assumed that any specific flow target will be maintained reliably. Idaho DWR stated that
it is not consistent with Idaho water law to interpret PacifiCorp abandoning its Paris
Creek water right as establishing a minimum stream flow in Paris Creek equivalent to
PacifiCorp’s Paris Creek water right. It stated that pursuant to Idaho Code § 42-222(1),

% The Bear River Project license expires November 30, 2033.
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which states how existing Idaho water rights may be changed, “[M]inimum stream flow
water rights may not be established under the local public interest criterion, and may only
be established pursuant to chapter 15, title 42, Idaho Code.” Idaho DWR stated that
Idaho Code § 42-1503 states that only the Idaho Water Board may obtain a minimum
stream flow water right, and it must do so by applying for a new water right. Idaho Code
§ 42-1503 also states that minimum stream flow approvals must be submitted to the
Idaho Legislature for review and approval.

12.  Idaho DWR further stated that instead of becoming a minimum stream flow,
abandoning a water right results in an increase in unappropriated water in the source
stream. It stated that unappropriated water is subject to diversion and use by holders of
valid water rights, up to the amounts authorized by such water rights and put to beneficial
use. Idaho DWR noted that if PacifiCorp abandons its Paris Project water right, the water
that it no longer diverts may be distributed to Paris Creek water right holders to satisfy
their water rights. How much of that water remains in any segment of Paris Creek
depends on the water rights authorized to divert water from that stream segment. If there
is a connection between the bypass flow at the Grace power plant and the abandonment
of the Paris Creek hydroelectric project, the connection must be based on objectives and
measures other than specific stream flow targets in Paris Creek.

IV. Statutory Requirements

A. Clean Water Act

13.  Under section 401(a)(1) of the Clean Water Act (CWA),® the Commission may
not authorize construction or operation of a hydroelectric project that may result in a
discharge from the project unless the state water quality certifying authority either has
issued a water quality certification (WQC) for the project or has waived certification by
failing to act on a request for certification within a reasonable period of time, not to
exceed one year.

14. A WQC (or waiver) is not required for the decommissioning of the Paris Project
because no in-water work would be required. PacifiCorp confirmed with Idaho DEQ that
the proposed decommissioning of the Paris Project facilities does not require certification
under section 401 of the CWA. PacifiCorp stated in its surrender application that future
in-water work (to remove the non-project diversion and intake located upstream of the
Paris Project near the headwaters of Paris Creek on Forest Service lands) after the
surrender of the Paris Project exemption would require a WQC, however, those actions
would occur on features that are not part of the project (i.e., removal of the diversion and
intake structure, and construction of a new intake for Paris Relief and Upper Southfield
irrigation companies). PacifiCorp would be responsible for acquiring any necessary

1033 U.S.C. § 1341(a).
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permits for the proposed work, including for actions outside of the Commission’s
jurisdiction.

15.  The Idaho DEQ issued a WQC for the Bear River Project on June 23, 2003,!! with
conditions consistent with the Relicensing SA. A WQC (or waiver) is not required for
the minimum flow amendment at the Grace Development, which would be implemented
without the need for any in-water work or construction activities. PacifiCorp confirmed
with Idaho DEQ that proposed reduction in minimum flows in the Grace Development
bypass reach does not require certification under section 401 of the CWA, nor does it
require a modification of the existing WQC for the Bear River Project.

B. National Historic Preservation Act

16.  Under section 106 of the National Historic Preservation Act (NHPA)!? and its
implementing regulations'? federal agencies must take into account the effect of any
proposed undertaking'* on properties listed or eligible for listing in the National Register,
which are defined as historic properties, and afford the Advisory Council on Historic
Preservation (Advisory Council) a reasonable opportunity to comment on the
undertaking. This generally requires the Commission to consult with the State Historic
Preservation officer or, where a project will be located on Tribal lands, the Tribal Historic
Preservation officer, to determine whether and how a proposed action may affect historic
properties, and to seek ways to avoid or minimize any adverse effect.

17. OnJuly 7, 2021, the Commission formally designated PacifiCorp as the non-
federal representative for the purpose of conducting informal coordination and
consultation with the Idaho SHPO, appropriate Tribes, and other consulting parties
pursuant to the regulations at 36 CFR Part 800.2(c)(4) implementing section 106 of the
NHPA. However, the Commission remains largely responsible for all findings and
determinations regarding the effects of the project on any historic property. On May 6,
2022, the Idaho SHPO concurred that the proposed undertaking would result in an
adverse effect to historic properties.

11 The WQC is incorporated into the Bear River Project license by ordering
paragraph (E) and attached to the license as Appendix A.

1254 U.S.C. § 306108.
1336 CFR pt. 800.

14 An Undertaking means a project, activity, or program funded in whole or in part
under the direct or indirect jurisdiction of a federal agency, including, among other
things; processes requiring a federal permit, license or approval.
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C. Endangered Species Act

18.  Section 7(a)(2) of the Endangered Species Act of 1973 (ESA) requires federal
agencies to ensure that their actions are not likely to jeopardize the continued existence of
endangered or threatened species or result in the destruction or adverse modification of
critical habitat.!> Commission staff utilized the FWS’s Information for Planning and
Consultation Database and identified federally listed and candidate species that may
occur in the area of both projects: Canada lynx (Lynx canadensis, threatened), North
American wolverine (Gulo luscus, threatened), monarch butterfly (Danaus plexippus,
candidate) and Ute Ladies’-tresses (Spiranthes diluvialis, threatened). Commission staff
determined that the proposed action would have no effect to ESA listed species, therefore
no consultation under ESA section 7(a)(2) is required.

V. National Environmental Policy Act

19.  Commission staff issued a notice of intent to prepare an Environmental
Assessment (EA) for the proposed action on January 24, 2024. The notice provided a
proposed schedule for completion of the EA and invited federal, state, local, and Tribal
agencies with jurisdiction and/or special expertise with respect to environmental issues
affected by the proposal to cooperate in the preparation of the EA.

20.  No parties sought to cooperate on preparation of the EA. On February 20, 2024,
the U.S. Environmental Protection Agency (EPA) provided comments and
recommendations for Commission staff’s consideration in the EA. EPA recommended
the EA characterize effects to water quality, protected species and habitats, climate
change, coordination with tribal governments, environmental justice, cumulative impacts,
and monitoring and adaptive management.

21.  Commission staff issued an EA on April 22, 2024. The EA analyzes the
proposal’s effects on geologic and soil resources, water quality and quantity, aquatic and
terrestrial resources, threatened and endangered species, recreation, land use and aesthetic
resources, cultural and historic resources, environmental justice, air quality, and climate
change. The EA concluded that the proposed surrender of the Paris exemption and
associated amendment to the Bear River Project license would allow PacifiCorp to pursue
a larger river restoration effort involving a number of other stakeholders, the long-term
benefits of which would include a provision of natural flows and improved aquatic
habitat in Paris Creek. The proposed action at the Paris Project would adversely affect
historic properties eligible for listing in the National Register, but those effects would be
mitigated by execution of the MOA as discussed below. Commission staff concluded
that the proposed surrender of the Paris Project exemption and the proposed Bear River

1516 U.S.C. § 1536(a).
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Project license amendment would not constitute a major federal action significantly
affecting the quality of the human environment.

22.  The EPA filed comments and recommendations on the EA on May 22, 2024.
Comments filed by the EPA and Idaho DWR have been fully considered in determining
whether, and under what conditions, to authorize the proposed amendment and surrender,
and are addressed below under the appropriate resource sections.

A. Geology and Soils

23.  The activities associated with removing the Paris Project components include
ground disturbing activity with heavy equipment for the demolition and removal of the
forebay structures, removal of the penstock, and grading of the site, which would
temporarily increase erosion and sediment potential until disturbed areas are stabilized
with vegetation. All concrete and rubble associated with demolition of the structures
would be buried in designated locations on site, where it would facilitate grading. No
temporary access roads would be needed to facilitate removal of project structures, and
PacifiCorp would use the existing roads to enter the canal and move equipment and
materials back and forth from the parking lot. As discussed in section 3.3.1, Geology and
Soils of the EA, effects of the proposal on geology and soils would be minor and short-
term for the decommissioning and surrender of the Paris Project. Further, such effects for
the decommissioning of the Paris Project would be greatest during and initially after
construction and would diminish in the future.

24, Inits May 22, 2024 comment letter, the EPA recommended PacifiCorp consider
reusing concrete or disposing of it at a concrete recycling facility rather than burying it
onsite. EPA also recommended PacifiCorp consider alternatives for stabilizing the
project site that might use natural-habitat promoting features as a way to reduce
embodied carbon dioxide (CO.) emissions. Any potential reduction in embodied CO»
emissions that may occur from recycling the concrete would not be substantially offset by
the emissions generated from transporting the debris offsite for recycling and importing
stabilizing materials onsite from other locations, therefore we will not require PacifiCorp
to modify its proposal.

B. Water Quality and Quantity

25.  Paris Creek is fed by a cold-water spring approximately 3.5 miles upstream of the
Paris Project. As discussed in section 3.3.2 Water Quantity of the EA, the approximately
3.5 miles of stream from the diversion to the Paris Project are dewatered or have minimal
flow from late summer to early spring runoff, which restricts aquatic habitat. Paris Creek
is not listed as an impaired waterway, and based on limited water quality sampling, the
water quality is generally high, with minimal total suspended solids loading and no
recorded violations of water temperature criteria (as discussed in section 3.3.3 Water
Quality of the EA). The proposed action would provide a long-term benefit to Paris
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Creek by returning full flow to the stream channel from the headwaters downstream
approximately 3.5 miles from the diversion to the power plant, and would improve water
quality substantially by reducing water temperature in the reach above the power plant by
4 to 5 °C during warm periods. No in-water work would be required for
decommissioning the Paris Project specific facilities so there would be no effect to water
quality during construction.

26.  The EPA also recommended the Commission address how water quality at Paris
Creek would be maintained or improved in accordance with the State of Idaho’s
antidegradation policies to protect existing and designated beneficial uses. As discussed
in sections 3.3.2 Water Quantity and 3.3.3 Water Quality of the EA, the Paris Creek
restoration project would implement best management practices to protect water quality
during construction, and following decommissioning we expect long-term water quality
benefits. Pursuant to Article 401 of the Bear River Project license, PacifiCorp files an
annual License Implementation and Compliance Report!® which includes the details of
habitat restoration activities funded by the ECC. The reports include a description of the
monitoring results at the restoration projects, such as a visual assessment of the water
quality and flow, success of reclamation efforts (e.g., vegetation regrowth), wildlife
observations, and potential problems and corrective actions. Paris Creek is not listed as
an impaired waterway and the available data indicate generally good water quality.
Therefore, based on the implementation of BMPs, the reporting activities, and the long-
term benefit of the proposed action to water quality, we expect the designated beneficial
uses in Paris Creek to be protected.

27.  The proposal to reduce minimum flows in the Bear River Project’s Grace
Development’s bypass reach would not adversely affect water quantity or quality in the
reach, as discussed in sections 3.3.2 Water Quantity and 3.3.3 Water Quality of the EA.
This is because inflow to the Bear River Project would continue to be largely influenced
by regulated releases from Bear Lake (located approximately 45 miles upstream of the
Soda Development). The licensee has historically been able to release flows above the
proposed 48 cfs during the low flow months that occur in the winter, therefore releases
below the minimum flow requirement (inflow only) would be rare.

28. Inits May 22, 2024 letter, the EPA commented that it was possible that the
proposed reduced minimum flows in the Grace Development bypass reach could degrade
water quality by increasing water temperatures in the bypass reach and downstream,
since during periods of lower flow, temperatures in the reach could be lethal to BCT. As
stated in section 3.3.3 Water Quality of the EA, due to the altered hydrology of the Bear
River, we expect the lowest minimum flows would continue to occur in the winter
months, which is not a critical period for high temperatures. Water quality monitoring in
the Grace Development’s bypass reach indicates that exceedances from temperature and

16 The most recent report was filed February 29, 2024.
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dissolved oxygen (DO) standards are typical during the summer months, and flow
monitoring indicates that the highest flows in the bypass reach occur in spring and early
summer, when irrigation demand or spring runoff exceeds the maximum hydraulic
capacity of the Grace Development. Should dry conditions result in minimum flows in
the Grace bypass reach during the summer, the available information indicates the
temperature and DO exceedances that are typical for the summer would continue, but the
reduction in minimum flow would not exacerbate that condition. Further, the proposed
reduction in minimum flow may marginally improve temperature conditions at the
downstream end of the bypass reach, due to the greater influence of spring inflows on
temperatures. The Grace bypass reach does not currently support spawning BCT and is
not BCT recovery habitat, and the reduction in minimum flow would not change that.

29. Inits May 22, 2024 letter, the EPA recommended the Commission address how
the licensee supports the Total Maximum Daily Load Plan (TMDL) for exceedances of
total suspended solids and total phosphorus,!” and how the Commission would work with
the Idaho DEQ (a member of the ECC) to ensure compliance with the water quality
restoration plans for the TMDL. The 2017 Bear River Basin TMDL Five-Year Review!3
describes many of the projects completed by the ECC to reduce sediment and nutrient
loading and concludes that PacifiCorp’s habitat enhancement projects would help achieve
TMDL targets. The ECC will continue coordinating, implementing, monitoring, and
reporting on PM&E measures for the term of the license, therefore we expect the
licensee’s activities to continue supporting the TMDL, and we would be able to
determine compliance with the license requirements protecting water quality via
PacifiCorp’s annual License Implementation and Compliance Reports, which are filed
pursuant to Article 401 of the Bear River Project license.

30.  Assummarized above, the Idaho DWR’s comments filed on August 21, 2023,
stated that any change in the minimum bypass flow at the Grace Development should not
be conditioned on maintaining a specific minimum flow in any segment of Paris Creek,
and that PacifiCorp abandoning its Paris Creek water right must not be construed as
establishing a minimum stream flow in Paris Creek equivalent to PacifiCorp’s Paris
Creek water right. As discussed in section 2.1 Proposed Action of the EA, the
Commission has no oversight or jurisdiction over water rights. PacifiCorp entered into a
Memorandum of Agreement (Irrigator MOA)!® which in part, supports the BCT habitat

17 The TMDL for the Bear River Basin/Malad River Subbasin was approved by
the EPA in 2006. EA at 21.

18 Available at https://www.deg.idaho.gov/water-quality/surface-water/total-
maximum-daily-loads/bear-river-basin-malad-river-subbasin/. Accessed June 21, 2024.

19 The Irrigator MOA is between PacifiCorp, Paris Relief Canal Company (Paris
Relief), Upper Southfield Irrigation Company (Upper Southfield), Trout Unlimited, the
(continued ...)


https://www.deq.idaho.gov/water-quality/surface-water/total-maximum-daily-loads/bear-river-basin-malad-river-subbasin/
https://www.deq.idaho.gov/water-quality/surface-water/total-maximum-daily-loads/bear-river-basin-malad-river-subbasin/
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restoration goals of the ECC and acknowledges that any filings necessary with Idaho
DWR concerning water rights would be the responsibility of the water right holders.
Further, pursuant to Article 406 of the Bear River license (see footnote 7), the ECC plans
and prioritizes acquisition of land and water rights to benefit BCT and other fish and
wildlife resources. Our analysis in the EA and the conclusions in this order do not make
any assumptions for a minimum flow in Paris Creek, nor condition the reduction of
minimum flows at the Grace Development on a minimum flow in Paris Creek.

C. Aquatic Resources

31.  Asdiscussed in section 3.3.4 Aquatic Resources of the EA, Commission staff
determined that the long-term effects of the removal of the Paris Project facilities would
be positive, including a reduction in water temperatures during warm periods, a return to
unregulated flows, and an increase in available aquatic and riparian habitats, benefiting
aquatic species and their habitats by returning to unregulated flow conditions. This
would provide high-quality habitat for BCT, which would benefit the Bear River
population of BCT. Implementation of the various plans required by the Bear River
Relicensing SA and license articles would ensure restoration programs, including the one
proposed at Paris Creek, would continue to be enacted, monitored, and adaptively
managed to improve outcomes through ongoing coordination of such activities through
the ECC. The Grace bypass reach does not provide BCT habitat, and that condition
would not change under the proposed minimum flow amendment. Non-native fish would
continue to occur throughout Grace bypass reach, and fish requiring cool water habitats
(including introduced salmonids and native sculpins) would continue to occupy the
middle and lower reaches of the bypass reach where spring inflows help support suitable
temperatures.

32.  Inits May 22, 2024 letter, the EPA recommended the Commission describe its
coordination with the resource agencies regarding the effects from operation of the Grace
Development to fishery resources, including habitat degradation, water quality, flow
fluctuation, passage barriers, and turbine mortality. The EA has addressed these issues in
sections 3.3.2 Water Quantity, 3.3.3 Water Quality, and 3.3.4 Aquatic Resources of the
EA, and coordination with the resource agencies is described in section /.5 Public Notice
and Comments in the EA and above in Section III of this Order. The primary effects of
the dam to aquatic resources would not be changed by the minimum flow amendment,
and the licensee’s ongoing coordination with the ECC to implement the Relicensing SA
and license requirements would continue to provide mitigation of those effects, for the
benefit of aquatic and environmental resources. Although no site-specific impingement,
turbine entrainment, or mortality studies have been conducted at the Grace Development,

City of Paris, Idaho, and the Mattson family, and is included as Attachment L in
PacifiCorp’s March 16, 2024 application to decommission and surrender the Paris Project
conduit exemption.
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there is no evidence to suggest that entrainment of small, juvenile resident fish is having
an adverse effect on resident fish populations at the project, and Commission staff do not
expect this to change under the licensee’s proposal.

D. Terrestrial Resources

33.  Asdiscussed in section 3.3.5 Terrestrial Resources of the EA, the Paris Creek
restoration project and removal of the Paris Project facilities would have minor, short
term adverse effects on riparian vegetation and wetlands that would be offset by the
restoration of flows. The restored flows would expand the riparian corridor and have a
long-term positive effect on wildlife. Reducing the minimum flow requirement in the
Grace bypass reach would not alter terrestrial wildlife habitat or have an adverse effect on
riparian vegetation, wetlands, or wildlife given that the flow reduction would be minimal
(15 cfs) and the flows are already heavily manipulated to support power generation and
irrigation demands. As noted above, inflow to the Bear River Project is largely
influenced by releases from Bear Lake and the licensee has historically been able to
release flows above the proposed 48 cfs during the low flow months that occur in the
winter. Therefore, releases below the minimum flow requirement (inflow only) would be
rare.

E. Threatened and Endangered Species

34.  Section 3.3.6 Threatened and Endangered Species of the EA describes the lack of
suitable habitat for ESA listed species in the project area, and documents Commission
staff’s determination that the proposed actions would have no effect to ESA listed
species. The EPA’s May 21, 2024 comments recommended Commission staff describe
coordination with the FWS and Idaho DFG, and any recommendations from the agencies
to reduce risks of the proposal to protected species. The sections above describe
PacifiCorp’s pre-application consultation with the agencies, and the Commission’s public
notices on the proposal. No recommendations for ESA listed species were provided, and
no additional consultation under Section 7 of ESA was necessary.

F. Recreation, L.and Use, and Aesthetic Resources

35.  Asdiscussed in section 3.3.7 Recreation, Land Use and Aesthetic Resources of the
EA, decommissioning of the Paris Project would not have negative effects to recreational
use and would enhance fishing opportunities by improving fish access to the upper
portion of the creek. The proposed grading and re-seeding measures would ensure that
any effects to land use and aesthetic resources would be minor and temporary. As
detailed in the Canal Decommissioning Agreement between PacifiCorp and the BLM,
included as Attachment K of PacifiCorp’s March 16 application to decommission and
surrender the Paris Project conduit exemption, the BLM would inspect the reseeded
areas. Because of the rural location and limited construction activity, noise effects would
also be minor and temporary.



Project Nos. 703-001, 20-117 -13 -

36. At the Grace Development, the proposed reduction in minimum flows would not
affect sport fishing and whitewater boating given that these changes would not
significantly degrade current fish habitat in the upper reach and would occur outside the
boating season. Further, the proposed reduction in minimum flow in the bypass reach
would not affect aesthetic resources at the Grace Development as net flows would remain
similar.

G. Cultural and Historic Resources

37.  The EPA encouraged the Commission in its February 20, 2024 filing to consult
with the Tribes and incorporate feedback from the Tribes when making decisions
regarding the project. In addition, the EPA recommended the NEPA document describe
the issues raised during the consultations and how those issues would be addressed.
Pursuant to the Commission’s Tribal Policy and discussed in section 3.3.8 Cultural and
Historic Resources of the EA, the Commission notified the following federally
recognized Tribes (Tribes) and invited their participation in section 106 consultation for
the Undertaking: Northwestern Band of the Shoshone Nation, Shoshone-Bannock Tribes
of the Fort Hall Reservation, Confederated Tribes of the Warm Springs Reservation of
Oregon, Fort Belknap Indian Reservation of Montana, and Eastern Shoshone Tribe of the
Wind River Reservation. No Tribes requested to participate in the section 106
consultation for the Undertaking.

38.  Asdiscussed in section 3.3.8 Cultural and Historic Resources of the EA, the
proposed Paris Creek restoration project and proposed decommissioning of the Paris
Project would adversely affect historic properties eligible for listing in the National
Register. Specifically, part or all of the following structures would be removed: the
diversion and headworks, a portion of the conveyance canal on Forest Service land, other
structures and buildings on site, intake trash racks in the forebay and the penstock. All of
these features are considered either historic properties or contributing elements of the
historic properties. Their removal would constitute an adverse effect on historic
properties through the loss of resources and indirect effects on cultural resources, and by
the loss of federal jurisdiction.

39.  PacifiCorp included a copy of a draft MOA 1n its surrender application for the
Paris Project that it developed with the Forest Service’s Caribou-Targhee National Forest,
Idaho SHPO, and BLM as our non-federal representative. On October 2, 2023,
Commission staff issued the revised draft MOA for a 30-day review and comment period.
On October 30, 2023, the Idaho SHPO provided administrative edits to the MOA.
Commission staff addressed and incorporated the administrative edits to the MOA
accordingly. In addition, Commission staff stated it would ensure that all mitigation
measures stipulated in the MOA are executed. On January 11, 2024, Commission staff
provided the draft MOA to the Advisory Council for comment and asked whether the
Advisory Council intended to participate pursuant to 36 CFR Part 800.6. In a letter dated
February 27, 2024, the Advisory Council stated that since it did not respond within 15
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days regarding their non-participation, it assumes the Commission continued consultation
to resolve adverse effects.

40.  The MOA includes the following stipulations and states that the Commission
would condition any approval issued in connection with the Undertaking to be conducted
by a professional meeting the applicable Secretary of the Interior’s (SOI) Professional
Qualifications Standards in the appropriate discipline. Firstly, the licensee would prepare
a Historic American Building Level II report for the structures to be removed. Secondly,
the licensee would scan issues of the “The Synchronizer,” which is the employee news
magazine published by Utah Power & Light. Thirdly, the licensee would retain the
services of a qualified architectural historian to consult with PacifiCorp and Idaho SHPO
to prepare guidance for the following projects for the Grace Development Administration
Building: repair of stucco and remaining historic windows, recommendations for the
replacement on non-historic windows with appropriate modern windows that recreate the
historic window designs, and restoration of gutters fascia, soffits, exterior lighting and
exterior walkways, and if necessary, complete landscaping. Fourthly, the licensee would
cease all work in the immediate vicinity of the unanticipated discovery and ensure a
buffer zone is established around the unanticipated discovery sufficient to protect the
resource to allow for further evaluation. In addition, within twelve months after the
project work has been completed or on a different schedule as agreed upon by the parties,
the SOI qualified professional would complete the National Register nomination form
update, then submit the draft versions to the Forest Service and the Idaho SHPO for
review. Once reviewed, PacifiCorp’s consultant would have six months to finalize the
updated National Register nomination form and submit it to the National Register.
Lastly, any stipulations outlined above that require access to the Paris Hydroelectric
Project are subject to conformance with PacifiCorp’s safety and security policy and
protocols and insurance requirements.

41.  To satisfy the requirements of the NHPA, the Commission executed a MOA with
the Idaho SHPO to mitigate the adverse effect of removing the Paris Hydroelectric
Project. The terms of the MOA ensure the licensee addresses and mitigates adverse
effects to historic properties. The Commission signed the MOA on April 10, 2024, and
the Idaho SHPO signed the MOA on June 7, 2024. The Forest Service and licensee
signed the MOA as concurring parties on April 11, 2024 and May 9, 2024, respectively.
Ordering paragraph (G) of the MOA requires the licensee to notify the Commission that
all provisions of the MOA have been completed and accepted by the Idaho SHPO.

42.  The proposed reduction in minimum flows would not increase or significantly
alter erosion and sedimentation processes in the bypass reach and would therefore have
no effect to cultural resources at the Grace Development. However, PacifiCorp would
utilize the provisions of section 6.7 of the Historic Properties Management Plan for the
Bear River Project if there are any inadvertent discoveries because of project operations.
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H. Environmental Justice

43.  Potential effects to geologic and soil resources and cultural and historic resources
(summarized above and analyzed in more detail in sections 3.3.1 Geology and Soils and
3.3.8 Cultural and Historic Resources of the EA) arising from construction related to the
surrender of the Paris Project and the amendment to the Bear River Project could affect
environmental justice communities. As discussed in section 3.3.9 Environmental Justice
of the EA, decommissioning and removal of Paris Project structures would result in a
small increase in traffic generated for the duration of construction when compared to
existing conditions, but would return to current levels upon project completion. The
traffic effects within environmental justice communities would be less than significant
given the rural area and limited and temporary construction activity. Additionally, the
proposed Paris Creek restoration project and proposed decommissioning of the project
would adversely affect historic properties eligible for listing in the National Register
since following the actions of the proposed surrender. As discussed above and required
by this order, the MOA developed between the Commission and Idaho SHPO, with
PacifiCorp as a concurring party, would mitigate adverse effects to historic properties.
Based on these findings and recommendations, in consideration of the included census
data, and the limited and temporary scope of the proposed project amendment
construction activities, the amendment would not result in disproportionate and adverse
effects on environmental justice communities.

| Climate Change and Greenhouse Gases

44.  Insection 3.3.10 Air Quality and Climate Change of the EA, Commission staff
determined that construction activities associated with decommissioning and removal of
structures at the Paris Project would result in short-term and temporary effects to air
emissions, and that the proposed actions at both projects would be consistent with state
and national goals for reducing greenhouse gas (GHG) emissions. Commission staff also
summarized several objectives of the settlement agreements and Bear River Project
license articles which would serve to provide a framework for PacifiCorp and other
stakeholders to adaptively manage restoration activities and to anticipate and mitigate
potential climate change effects.

45.  Inits May 22, 2024 comment letter, the EPA stated that the decommissioning
plans should specify the handling and disposal of any electrical equipment containing the
GHG sulfur hexafluoride (SF¢), and adhere to applicable federal and state regulations and
guidance regarding hazardous wastes and exposure limits when handling SF¢ and gaseous
byproducts. The decommissioning plan does not specify for waste disposal and
hazardous materials management, therefore ordering paragraph (I) requires development
of such a plan in consultation with the Idaho DEQ. Additionally, PacifiCorp is reminded
that it is responsible for ensuring that all necessary local, state, and federal permits have
been obtained before any construction activities begin.
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46.  The EPA’s comment letter also recommended the Commission provide a GHG
estimate for increased hydropower operations at the project.2?? Pathways for GHG
emissions to occur from hydropower facilities include from the surface of the reservoir
(diffusion) or when water passes from the reservoir through a facility’s turbines or the
downstream river channel (degassing). From a temporal standpoint, greater GHG
emissions are produced during approximately the first 20 years following the creation of
a reservoir (where decaying organic matter within the inundation zone can release large
amounts of GHG emissions) and GHG emissions are reduced and tend to stabilize over
time.2! The Grace Development’s reservoir was created over 100 years ago,?? therefore
the highest levels of GHG emissions have already occurred. Considering the
decommissioning of the Paris Project is concurrent with the increased generation at the
Grace Development, we expect no net change to the GHG emissions in Idaho resulting
from PacifiCorp’s proposal.

V1. Project Safety

47.  The most recent Paris Project safety inspection was performed on August 17,
2023. There were no findings pertaining to project safety. The follow-up letter, sent by
Commission staff on September 7, 2023, reminded PacifiCorp that it may not proceed
with decommissioning activities until it receives a Commission letter authorizing
construction. The project features are in satisfactory condition and there are no safety
deficiencies with the structures that must be addressed.

48.  The proposed modifications would not adversely impact the safety of the project
when done in accordance with the Commission’s standards and oversight. PacifiCorp
may not begin construction activities related to the proposed action until the
Commission’s Division of Dam Safety and Inspections Portland Regional Office (D2SI-
PRO) Regional Engineer has reviewed and commented on the plans and specifications,

20 The GHGs that may be stored, generated, and released from reservoirs include
carbon dioxide (COy), methane (CH4), and nitrous oxide (N20).

21 pyblished literature indicate that CHs and carbon dioxide emissions are high
immediately following flooding (e.g., land converted to flooded land, as occurs during
reservoir creation), but emissions decline to a steady background level approximately 20
years after flooding (e.g., flooded land remaining flooded land). EPA US Inventory of
GHG Emissions and Sinks. 1990-2022 (2024) (at 6-126). https://www.epa.gov/system/
files/documents/2024-04/us-ghg-inventory-2024-main-text _04-18-2024.pdf. Accessed
June 11, 2024.

22 The original Grace Dam and the existing power facilities and other appurtenant
structures were constructed shortly after 1910. The existing timber crib dam was
constructed in 1951 to replace the original dam.
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determined that all preconstruction requirements have been satisfied, and authorized start
of construction. Therefore, ordering paragraph (C) of this order requires the licensee to
submit design documents to the Commission’s D2SI-PRO for approval. Ordering
paragraph (E) of this order requires the licensee to submit a final report to the
Commission documenting the completion of decommissioning activities as required.
Ordering paragraph (F) states that the surrender of the exemption for the Paris Project
should not be effective until the Commission’s D2SI-PRO Regional Engineer has issued
a letter stating that the project facilities have been decommissioned in accordance with
this surrender order.

VII. Discussion and Conclusion

49.  The licensee has incorporated mitigation measures into the proposed
decommissioning of the Paris Project, including sediment and erosion control. Following
the completion of project decommissioning and restoration activities, that portion of the
Paris Creek would be returned to a natural, free-flowing condition. In doing so,
opportunities for BCT restoration within the framework of the Bear River Project license
requirements and the Relicensing SA would occur. The minimum flow in the Grace
Development’s bypass reach would be reduced, but the current water quality and aquatic
habitat conditions in the reach would continue to be maintained. The most significant
effects expected would be to historic resources, which, as discussed above, would be
mitigated by the implementation of the MOA.

50. Based on independent analysis of PacifiCorp’s applications, Commission staff find
that authorizing the proposed actions would be in the public interest and would not
constitute a major federal action significantly affecting the quality of the human
environment. For these reasons, the surrender and amendment applications, as modified
by this order, should be approved.

The Director orders:

(A) PacifiCorp’s applications to surrender the exemption for the Paris
Hydroelectric Project No. 703 and amend the license for the Bear River Hydroelectric
Project No. 20, filed March 16, 2023, as modified in paragraphs (B) through (I), are
approved.

(B)  PacifiCorp must complete the following decommissioning activities at the
Paris Project as described in the March 14, 2023 surrender application: (1) remove the
concrete forebay inlet structure and the slide gate and grade and seed disturbed areas; (2)
regrade the earthen forebay embankments to resemble natural landforms; (3) remove the
concrete outlet structure, gates, and trash racks and grade and seed disturbed areas; (4)
remove the steel penstock and support piers and grade and seed disturbed areas; (5)
remove the concrete elements of the spillway and flume and grade and seed disturbed
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areas; (6) decommission the powerhouse by: (a) disposing of all internal equipment by
salvage contract; (b) filling the penstock inlet to the turbine and outlet to the tailrace pipe
with concrete; (¢) disconnecting the powerhouse from PacifiCorp’s electrical distribution
and transmission system; and (d) leaving the secure and empty powerhouse structure in
place on site; (7) remove the discharge pipe section across the road from the powerhouse
and grade and seed disturbed areas; (8) remove the concrete tailrace basin and slide gates;
(9) leave the Paris Relief Flume, an iron pipe and trestle structure, in place; and (10)
demolish the employee house, dispose of material off-site and leave the free-standing
garage in place behind the existing metal fence.

(C)  Atleast 60 days prior to the start of any construction at the Paris Project
associated with the decommissioning activities, PacifiCorp must file final design
documents with the Commission by eFiling to the Division of Dam Safety and
Inspection’s (D2SI) Portland Regional Office. The design documents must include: final
plans and specifications, supporting design report, Quality Control and Inspection
Program, Temporary Construction Emergency Action Plan, and Soil Erosion and
Sediment Control Plan. PacifiCorp may not begin construction until the D2SI’s Portland
Regional Engineer has reviewed and commented on the documents, determined that all
preconstruction requirements have been satisfied, and authorized start of construction.

(D)  Should decommissioning activities at the Paris Project require cofferdams
or deep excavations, PacifiCorp must: (1) have a Professional Engineer who is
independent from the construction contractor review and approve the design of
contractor-designed cofferdams and deep excavations prior to the start of construction;
and (2) ensure that construction of cofferdams and deep excavations is consistent with the
approved design. At least 30 days before starting construction of any cofferdams or deep
excavations, the exemptee must file the approved cofferdam and deep excavation
construction drawings and specifications, and the letters of approval with the
Commission by eFiling to the appropriate Regional Office.

(E)  Within 30 days of completing decommissioning activities at the Paris
Project, PacifiCorp must file with the Commission by eFiling to the appropriate Regional
Office, a final report, with photographs, documenting that the project facilities have been
decommissioned in accordance with this order.

(F)  The surrender of the exemption for the Paris Project shall not be effective
until the Division of Dam Safety and Inspections - Portland Regional Engineer has issued
a letter stating that the project facilities have been decommissioned in accordance with
this surrender order.

(G)  PacifiCorp must implement the provisions of the Memorandum of
Agreement (MOA), as executed between the Commission on April 10, 2024, and the
Idaho State Historic Preservation (Idaho SHPO) by signature on June 7, 2024. The U.S.
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Forest Service and PacifiCorp signed the MOA as concurring parties on April 11, 2024
and May 9, 2024, respectively. PacifiCorp must file documentation that all provisions of
the MOA have been fulfilled by the Idaho SHPO within 30 days of receiving acceptance.

(H) Article 408(b) of the license issued for the Bear River Project on December
22,2003, is modified to read as follows:

...(b) Grace bypassed reach: a minimum flow of 48 cfs or inflow, whichever is
less, in addition to 2 cfs leakage below Grace dam.

(I)  Within 90 days of issuance of this order, PacifiCorp must submit a
Materials Disposal and Management Plan to Idaho Department of Environmental Quality
for review and approval. The plan must describe procedures for characterizing and
appropriately managing all waste generated during facilities removal and shall include, at
a minimum, procedures to manage removal and disposal of hazardous and solid wastes in
compliance with applicable state and federal law, and investigative and sampling
procedures to confirm adequate abatement of hazardous materials. PacifiCorp must file
the approved plan with the Commission prior to the start of construction. PacifiCorp is
responsible for ensuring that all necessary local, state, and federal permits have been
obtained before any construction activities begin.

(J)  This order constitutes final agency action. Any party may file a request for
rehearing of this order within 30 days from the date of its issuance, as provided in section
313(a) of the Federal Power Act, 16 U.S.C. § 825/, and the Commission’s regulations at
18 C.F.R. § 385.713 (2023). The filing of a request for rehearing does not operate as a
stay of the effective date of this order, or of any other date specified in this order. The
licensee’s failure to file a request for rehearing shall constitute acceptance of this order.

CarLisa Linton, Director
Division of Hydropower Administration
and Compliance
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