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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
Briar-Hydro Associates ) Project No. 3240-001

ORDER ISSUING LICENSE (MAJOR)
( Issued December 5, 1984 ) v

Briar-Hydro Associates (Applicant) has £filed an application for a
license under Part I of the Federal Power Act (Act) to construct,
operate, and maintain the Rolfe Canal Project No. 3240. 1/ The

project would be located on the Contoocook River in Merrimack
County, New Hampshire, and would affect the interests of intsrstat=
or toreign commerce

Notice of the application has been published and comments have
received from int=2rested fFederal, State, and local agencies. T
State of New Hampshire was granted intervention to become a par
to the proceeding in order to protect its interests in propert
within the project boundary. None of the commenting aqencies or
the intervenor objected to the issuance of this license.

Description of Project

would ccnsist of the existing 10-foot-high,

The proposed project
300-foot-long York DJam and 17-foot-high, 130-foot-long granice
block Briar-Hydro Dam, two reservoirs, a new powerhouse containing
two generating units with a total installed capacity of 3,360 kW, a
6N0-foot-long, 34.5-kV transmission line, and appurtznant facilities.
A more detailed project description is contained in ordering para-
graph (8). .

Safetv and Adeguacy

The site was inspected by the New York Reqional 2ffice on Qctooer 21,
1982, and the ¥2rk and Sriar-Hdydro Dams appear to De in souni and
stable condition. 3oth dams are classified as having a low hazard
potential. Failure of the dams under flood flows would not create

1/ Authority to act on this matter is delegated ts the Tir
Office of Hydropower Licensing, under §375.314 of the Con
regulations, 49 Fed. Reg. 29,369 (19B4)(Errata issued Ju:y
27, 198B4)(to be codified at 18 C.F.R. §375.314). This action
may be appealed to the Commission by any party within 30 davs
of the issuance date of this order pursuant to Rule 1902, 18
C.F.R. §385.1902 (1983). Filing an appezl and final Commission
action on that appeal are prerequisites for filing an application
for rehearing as provided in Section 313(a) of the Act. Filing
an appeal does not operate as a stay of the effective date of
this order or of any other date specified in this order, except

as specifically directed by the Commission. G
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a significant hazard to downstream life or property. It is concluded
that the proposed structures would be safe and adequate if constructed
in accordance with sound engineering practices and under the
conditions of this license.

Fish Passaqge Facilities

Interior recommended that (1) prior to project construction, the
Applicant consult with the U. S. Fish and Wildlife Service (FWS)

and New Hampshire Fish and Game Department (FGD) regarding conceptual
plans for upstream and downstream fish passage facilities to avoid
later problems in retrofitting fish passage facilities at the project,
and (2) approval of functional design drawings be required prior

to the construction of fish passage facilities. FWS further
recommended that fish passage facilities should be provided no

later than 1 year following completion of passage facilities at

the Sewalls Falls Dam (FERC No. 7216). 2/ The Applicant has agreed
to the above recommendations of FWS. Because of the uncertainty
associated with the pending application for license for Sewalls
Falls, the Licensee is being required herein to provide fish passage
facilities without regard to Sewalls Falls Dam. However, the
Commission's authority 1is preserved to adjust the construction
schedule of the fish passage facilities if the construction of
Sewalls Falls Dam Project is authorized.

It is concluded that fish passage facilities at the project would
protect and enhance the anadromous fishery resource planned for
restoration in the Contoocook River and, therefore, Article 30
requires the Licensee to consult with FWS and FGD, and file for
approval functional design drawings of fish passage facilities at
the project. Article 30 also provides for a construction schedule
for those facilities.

Interior also commented that as a consequence of salmon fry stocking
in the upper reaches of the Contoocook River, downstream migration
of salmon smolt through the Rolfe Canal Project area is expected.

In subsequent comments on a closely related project (Project No.
6689), Interior states that provisions for downstream passage of
salmon smolt may be required prior to 1988, since salmon fry
stocking in the upper Contoocook River may commence in 1984.

If salmon are introduced to the Contoocook River, provisions should
be made for safe downstream passage of salmon smolt, prior to 1988.
Therefore, Article 31 requires the Licensee to consult with State and
Federal fishery agencies, and to provide for downstream passage

of salmon smolt should it be necessary before 1988.

2/ An appllcatlon for license for the Sewalls Falls Dam Project
No. 7216 is pending before the Commission.



Minimum Flows

Interior recommended the following minimum flow schedule: (a) upon
commencement of project operation, a release of 285 cubic feet per
second (cfs) to be measured at the confluence of the Contoocook

River and the outlet to Rolfe Canal, with at least 50 cfs of this

flow released at York Dam; and (b) as soon as fish passage facilities
are operational, a release of 400 cfs at York Dam during May and June,
or during a 60-day period determined after consultation with FGD,

to provide for the peak migration period of American shad at Sewalls
Falls Dam. The Applicant has agreed to Interior's minimum flow

schedule,

It is concluded that the proposed minimum flows are sufficient to
protect and enhance the aquatic resources of the Contoocook River,
Article 32 requires the Licensee to provide these flows. 3/

Recreation Access

Interior recommended that the Applicant consult with the City of
Concord (City) regarding any impacts that could result from project
construction on the City's future recreation plans in the vicinity

of York Dam. The Applicant replied that it has had discussions

with the City regarding its future park plans, which include the
maintenance of a boat landing in the vicinity of the Rolfe Canal
inlet, and has assured the City that it will take any steps necessary
during project construction and operation to protect the boat landing.

Interior also recommended that, because annual runs of shad and
salmon will likely develop on the Contoocook River, the Applicant
should be required to provide access for public utilization of fish
and wildlife resources whenever possible. Article 18 of the license
provides for public recreational access to the project to the extent
that public safety is not jeopardized.

Finding of No Significant Environmental Impacts

The Contoocook River in the vicinity of the project has been
designated as a State recreational river and is listed on the
Nationwide Rivers Inventory of Rivers that meet at least the minimum
criteria for potential inclusion in the National Wild and Scenic
Rivers System. The project would not adversely affect the values
for which the river has been listed on the Inventory.

3/ The State of New Hampshire Water Supply and Pollution Control
Commission has issued a water quality certificate on February
16, 1983, for the project, in accordance with Section 401 of
the Federal Water Pollution Control Act.



Construction of the project would result in minor, short-term
increases in noise, dust, and exhaust emissions from construction
activities. There are no Federally-listed threatened or endangered
species known to inhabit the project or nearby areas. The proposed
project would have no effect on cultural resources, although
Article 33 would ensure cultural resources protection should any be
discovered during construction or in the event of any future
development of the project.

On the basis of the record, and staff's independent environmental
analysis, it is concluded that the issuance of a license for the
project will not constitute a major Federal action significantly
affecting the guality of the human environment.

Economic Feasibility

The project would operate run-of-river and generate an estimated
12,300,000 kiWwh annually. 4/ The project would be economically
feasible based on selling project power at the avoided cost in the
State of New Hampshire adjusted for escalation.

Property Interests

The State-owned York Dam and appurtenant facilities within the

project boundary are integral parts of the proposed project. The
Applicant has met with the State regarding the acquisition of
sufficient property rights in the dam and canal. To date, no
agreement has been reached. Under standard Article 5 (Form L-11),

the Applicant would have five years to acquire all property rights
necessary for project purposes. However, to ensure prompt development
of hydroelectric generating capacity at the project 5/ and early
resolution of the respective roles of the Applicant and the State
with respect to the State-owned facilities, a separate article is
included as to the timing and acquisition of rights in the State-owned
facilities. Article 3§ of the license requires the Applicant to
acquire sufficient property rights in the State-owned dam and
appurtenant facilities within one year. The property rights acquired
must be sufficient to allow the Commission to carry out its regulatory
responsibilities under Part I of the Federal Power Act and also

vest in the Applicant sufficient rights for it to carry out all
project purposes. Any rights must be perpetual and transferable. 6/

4/ The proposed project would utilize a renewable resource that
will save the eguivalent of approximately 1,230 barrels of oil
or 3,740 tons of coal per year.

5/ Article 26 of the license requires the Licensee to commence
construction within two yvears of the issuance of this license
and to complete construction within four years.

6/ See e.g. New York State Electric & Gas Corporation, 15 FERC ¢
61,066 (1981), reh. denied, 16 FERC ¢ 61,176 (1981); New York
State Electric & Gas Corporation, 23 FERC ¢ 61,034 (1983).




Other Aspects of Comprehensive Develooment

Penacook Hydro Associates (PHA) has filed an application for the
proposed downstream Penacook Upper Falls Project No. 6689. 7/
Potential backwater during periods of high stream flows may
adversely affect the generation of Project No. 3240. Based on the
staff's analysis of the proposed developments and operating schemes,
the backwater effect on the Rolfe Canal Project appears to be
infrequent and minor in nature. Subsequently, PHA and BHA executed
an agreement filed with the Commission on August 1, 1983. This
agreement stated that PHA would perform studies in cooperation

with Briar-Hydro to determine the extent that the backwater
encroachment would affect the power production of the Rolfe Canal
Project, and the optimum design that would maximize power generation

for both projects, and to compensate Briar-Hydro Assocliates for any
lost power genaration. The proposed Rolfe Canal Project would

nake jo0od use of the flow and fzll of the Contoocook River and
would De best adapted td> the cowmprehensive development of the
Merrimack River for beneficial purposes up2n compliance with the
terms and conditions of the licsense,

License Term

The proposed development of this project using an existing dam is
similar to the relicensing of an existing licensed project at which
a moderate amount of new develooment is proposed; therefore,
consistent with Commission policy, a 40-yvear license term is
reasonable in this instance. 8/

It is ordered that:

(A) This license 1s issued to Briar-Hydro Associates (Licensee),
of Penacook, New Hampshire under Part I of the Federal Power Act
(Act), for a period of 40 years, effective the first day of the
month in which this order is issued, for the construction, operation,
and maintenance of the Rolfe Canal Project No. 3240, located in
Merrimack County, MNew Hampshire, on the Contoocook River, and
affecting the interests of interstate or foreign commerce. This
license 1s subject to the terms and conditions of the Act, whicnh is
incorporated by reference as part of this license, and subject to
the regulations the Commission issues under the provisions of the

Act. -
-

7/ The Penacook Upper Falls Project No. 6689, application for
license, filed by Penacook Hvdro Associates on October 7,
1982. A companion order will be issued concurrently for this
project.

8/ Village of Lyndonville, 7 FERC 461,324 (June 29, 1979).
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(B) The Rolfe Canal Project No. 3240 consists of:

(1) All lands, to the extent of the Licensee's interests in
those lands, constituting the project area, and enclosed by the
nroject boundary. The project area and boundary are shown and
described by a certain exhibit that forms part of the application for
license and that is designated and described as:

Exhibit FERC No. 3240- Titled
G-1 5 Project Site Map
G-2 6 Project Map
(2) Project works consisting of: (a) a 300—foot-long, 10-foot-
high diversion dam (York Dam); (b) a reservoir with negligible

storage, a surface area of 50-acres, and normal water surface
elevation of 346.0 feet NGVD; (c) a 7,000-foot-long, 75-foot-wide,
and 9-foot deep power canal; (d) a 130-foot-long, 17-foot-high
granite block generation dam (Brian-Hydro Dam); (e) a reservoir
with surface area of 3-acres, having negligible storage, and a
normal water surface elevation of 334.5 feet NGVD; (f£) a powerhouse
containing 2 generating units with a total installed capacity of
3,360 kWw; (9) 100-foot-long, 4.16-kV generator leads; (h) the
4.16/34.5 kV 3.8 MVA three-phase transformer; (i) the 650-foot-long,
34.5-kV transmission line; and (j) appurtenant facilities.

The location, nature, 2nd character of these project works are
generally shown and described by the exhibit cited above and more
specifically shown and described by certain other exhibits that
also form a part of the application for license and that are
designated and described as:

Exhibit A Parts 1(i) and (ii)

Exhibit FERC No. 3240 - Showing
F=]1 1 General Drawing of Inlet

Structure and Generating Plant

F=2 2 Preliminary Details, Canal
Automatic Level Headgate
Structure

F=3 3 Canal Profile

F-4 4 Details of Existing Dam
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(3) All of the structures, fixtures, equipment, or facilities
used or useful in the operation or maintenance of the project and
located within the project boundary, all portable property that m
be employed in connection with the project, located within or
outside the project boundary, as approved by the Commission, and
all riparian- or other rights that are necessary or appropriate in
the operation or maintenance of the project.

ay

(C) Exhibits A, F, and G, designated in ordering paragraph
(B) above, are approved and mace a part of the license.

(D) This license is also subject to Articles 1 through 23
except Article 20 set forth in Form L-11 (revised October 1975),

entitled "Terms and Conditions of License for Unconstructed Major
Project Affecting the Interests of Interstate or Foreign Commerce,"
attached to and made a part of this license. The license 1is alsc

subject to the following additional articles:

Article 24. The Licensee shall clear and keep clear to an
adequate width lands along open conduits and shall dispose of all
te2mporary structures, unused timber, brush, refuse, or other material
unnecessary for the purposes of the project which results from the
clearing of lands or from the maintenance or alteration of the
project works. In addition, all trees along the periphery of
project reservoirs which may die during operation of the project
shall be removed. All clearing of the lands zand disposzal of the
unnecessary material shall be done with due <iligence and to the
satisfaction of the authorized representative of the Commission and
in accordance with appropriate Federal, State, and local statutes
and requlations.

Article 25. The Licensee shall cooperate with the Licensee
for Project No. 6689 in studies to determine the extent that any of
Project No. 6689 backwater encroachment would effect the power
production of the Rolfe Canal Project. Any changes to the operation
of either project must be filed with the Commission. The Commission
reserves the right to require changes to assure an aceguate prcject.

Article 26. The Licensee shall commence construction of
project works within two years from the 1ssuance date of the license
anc shall complete construction of the project within four years
from the issuance date of the license.

Article 27. UTicensee shall file with the Commission's Regional
Engine?r and the Director, Office of Hydropower Licensing, one copy
each of the final contract drawings and specifications for pertinent
features of the project, such as water retention structures, power-
houses, and water conveyvance structures, at least 60 days prior to
the start of construction. The Director, Office of Hydropower
. Licensing may regquire changes in the plans and specifications to
assure a safe and adequate project.




Article 28. The Licensee shall within 90 days of completion
of construction, file in accordance with the Commission's rules and
regqulations revised Exhibits A, F, and G to describe and show the
project as-built.

Article-29. The Licensee shall review and approve the design
of contractor-designed cofferdams and deep excavations priocr to the
start of construction and shall ensure that construction of cofferdams
and deep excavations are consistent with the approved design. At
least 30 days prior to start of construction of the cofferdam, the
Licensee shall fil= with the Commission's Reglional Engineer and
Director, Office of Hydropower Licensing one copy of the approved
cofferdam construction Srawings and specifications and a copy of
the letter(s) of approval.

Article 30. Licens2e shall no later than July 1, 1988, file
for Commission apnroval functional design drawings of the proposed
fisn passage facilities at the Rolfe Canal Project, prepared after
consultation with the New Hanmpshire Fish and Game Department and
the U. S. Fish and Wildlife Service. Licensee shall provide upstrean
and downstrean fisn passage facilities at the Rolfe Canal Project
within 1 year atfter completion of fish passane facilities at the
downstrzam Garwvin Falls Dam, the Hooksett Dam, the Amoskeag
Dam, and the Pawtucket Dam; provided, however, that if Sewalls
Falls is authorized to be constructed, tne Commission may adjust
the construction schedule. Further, Licensee shall file with the
Commission within & months after Ponstructloq of the Rolfe Canal
Project fish passagce facilities, as-built drawings.

Article 31. Licensee shall continue to consult with the U.S.

Fish and Wildlife Service and the New Hampshire Fish and Game
Department regarding the introduction of Atlantic-salmeon to the
Concoocook River, and shall coopsrate with these agencies in
providing safe downstream passage of salmon smolt at the project,
if salmon migrations occur prior to completion of the fish passage
facilities requirec Sy Article 30.

Article 32. Ticensee shall discharge from the Rolfe Canal
Project the following continuous minimum flows, or the inflow to
the project, whichever is less, for the purpose of protecting and
enhancing aquatic rescurces in the Contoocook River: (a) 285 cubic
fzet per second (cfs) to be measured at the confluence of the
Contoocoock River and the outlet of Rolfe Canal; at least 50 cfs of
this minimum £low shall be discharjged from York Dan; and (5) as soon
as project fish passage2 facilities are operaticonal, 400 cfs fronm
York Dam during tav and June of each vear, or for a 6J0-day period
coordinated with the peak migration of American shad past the
Sewalls Falls Dam; at »ther times of the year, flows specified in
(a) shall be in effecrt. The Licensee shall contact the New Hampshire
‘'Fish and Game Department =2ach year prior to May 1 to determine the
timing of the 60-2z2y, 400-cfs £low release from York Dam. These
flows may be temporarily modified if required by operating emergencies
beyond the control of the Licensee, and for short periods for
fishery management purposes upon mutual agreement between the
Licensee and the New Hampshire Fish and Game Department.
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Article 33. Licensee shall continue to consult and c¢
with the U. S. Fish and Wildlife Service, the New Hampshir

Game Department for the protection and development of the environmental
resources and values of the project area. The Commission reserves

the right to require changes in the project works or operation

that may be necessary to protect and enhance those resources and
values.

Article 34. Licensee shall, prior to the commencement
of any future construction at the project, consult with the New
Hampshire State Historic Preservation Officer (SHPO) about the
need for any cultural resource survey and salvage work. The Licensee

shall make available funds in a reasonable amount for any such
work as required. If any previously unrecorded archeological or
historical sites are discovered during the course of construction
or development of any project works or other facilities a2t the
project, construction activity in the wvicinity shall be halted, a
gualified archeologist shall be consulted to detaermine the signi-
ficance of the sites, and tne Licensee shall consult with the 354PO
to develop a mitigation plan for the protection of signifizant

archeological or historic resources. If the Licensee and the SHPO
cannot agree on the amount cf money to be expended on archeclogical
or historic work related to the prcject, the Commission reserves
the right to require the Licensee to conduct, at its own expense,
any such work found necessary.

Article 35. Within one year from the date of issuance of the
license, the Licensee shall file with the Commission evidence of
its property rights in the State-owned York Dam. The property
rights acquired must be sufficient for all project purposes, to
allow the Commission to carry out and enforce the terms of th
license and Part I of the Federal Power Act, and enable the Licensee
to carry out its responsibilities under this license.

il
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Article 36. The Licensee shall pay the United States
following annual charge, effective the first day of the mon
which this license is issued:

(v rt

a 10

For the purpose of reimbursing the United States for
the cost of administration of Part I of the Act, a reasonabdle
amount as determined in acctordance with the provisions of
t
s

im

i

-
ds »

the Commission's regulations in effect from time to
The authorized installed capacity f-~r that purpose i
horsepower.

80

.
-

Article 37. Pursuant to Section 10(d) of the Act, aftar
the first 20 years of operation of the project under license, a
specified reasonable rate of return upon the net investment in the
project shall be used for determining surplus earnings of the
project for the establishment and maintenance of amortization
reserves. One half of the project surplus earnings, if any,
accumulated after the first 20 years of operation under the license,
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in excess of the specified rate of return per annum on the net
investment, shall be set aside in a project amor

account at the end of each fiscal year. To the
is a deficiency of project earnings below the s“ fied race of
return per annum for any fiscal year after the t 20 years of
operation under the license, the amount of that deficiency shall
be deducted from the amount of any surplus earnings subsequently

accumulated, until absorbed. One-half of the remaining surplus
earnings, 1f any, cumulatively computed, shall be set aside in the
project amortization reserve account. The amounts established in

the project amortization reserve account shall be maintained until
further order of the Commission.

The annual specified reasonable rate of return shall be the
sum of the annual welighted costs of long-ta2rm debt, preferrsd
stock, and common equity, as defined below. The annual weighted
cost for each component of the reasonable rate of return is the
product of its capital ratio and cost rate. The annual capital
ratio for each component of the rate of return shall be calculaced
hased on an average of 13 monthly balances of amounts properly
includaole in th= Licensee's long-term dedt and Qrcarletaf, capital
accounts as listed in the Commission's Uniform System of Accounts.

e

£

The cost rates for long-term debt and preferred stock shall
thelr respective weighted average costs for the year, and the cost
of common equity shall be the interest rate on l0-year government
bonds (reported as the Treasury Department's 10 year constant
maturity series) computed on the monthly average for the year in
question plus four percentage points (400 basis points).

Article 38 . (a) 1In accordance with the provisions of this
article, the Licensee shall have the authority to grant permission
for certain types of use and occupancy of project lands and waters
and to convey certain interests in project lands and waters for
certain other tvpes of use and occupancy, without prior Commission
aporoval. The Licensee may exercise the authority only if the
proposed use and occupancy is consistent with the purposes of
protecting and enhancing the scenic, recreational, and other
environmental values of the project. For those purposes, the
Licensee shall also have continuing respon51hxllby to supervise
and control the uses and occupancies for which it grants permission,
and to monitor the use of, and ensure compliance with the covenants
of the instrumenmt of conveyance.for, any interests that it has
conveyed, under this article. 1If a permitted use and occupancy
vinlates any condition of this article or any other condition
imposed by the Licensee for protection and enhancement of the
project's scenic, recreational, or other environmental values, or
if a covenant of a conveyance made under the authority of this
article is violated, the Licensee shall take any lawful action
necessary to correct the violation. For a permitted use or
occupancy, that action includes, if necesszary, cancelling the
permnission to use and occupy the project lands and waters and
requiring the removal of any non-complying structurss and facilities.




(b) The types of use and occupancy of project lands an
waters for which the Licensee may grant permission without p
Commission approval are: (1) landscape plantings; (2) non-c
piers, landings, boat docks, or similar structures and facili
that can accammodate no more than 10 watercraft at a time wh
said facility is intended to serve single-family type dwellir
and (3) embankments, bulkheads, retaining walls, or similar
structures for erosion control to protect the existing shoreline.

To the extent feasible and desirable to protect and enhance the
project's scenic, recreational, and other environmental values,

the Licensee shall recguire multiple use and occupancy of facilities
for access to project lands or waters. The Licensee shall also
ensure, to the satisfaction of the Commission's authorized
representative, that the uses and occupancies for which it crzants
permission are maintained in good repair and comply with applicable
State and local health and safety requirements. Before granting
permission for construction of bulkheads or retaining walls, the
Licensee shall: (1) inspect the site of the proposed construction,
(2) consider whether the planting »f vegetation or the use of
ripran would be adeguate to controsl erosinn at the site, and (3)
determine that the proposed construction is needed and would not
change the basic contour of the reservoir shoreline. To implement
this paragrapn (b)), the Licensee may, among other things, estaplish
a program for issuing permits for the specified types of use and
occupancy of project lands and waters, which may be subject to

the payment of a resasonable fee to cover the Licensee's costs of
administering the permit program. The Commission reserves the
right to require the Licensee to file a description of its standards,
quidelines, and procedures for implementing tnis paragraph (b)

and to require modification of those standards, guidelines, or
procedures.

(c) The Licensee may convey easements or rights-of-wavy
across, or leases of, project lands for: (1) replacement, expansion,
realignment, or maintenance of bridges and roads for which all
necessary State anZi rederal approvals have been obtained; (2) storm
drains and water =nains; (3) sewers that do not discharge into
project waters; (4) minor access roads; (5) telephone, gas, and
electric utility distribution lines; (6) non-project overnead
electric transmission lines that do not require erection of support
structures within the pbroject boundary; (7) submarine, overhead,
or underground major telephone distribution cables or major electr
distribution lines (69-kV or less); and (8) water intake or pumpi
facilities that do not extract more than one million gallons per
day from a project reservoir. No later than Jaznuary 31 of =2ach
year, the Licensee shall file three copies of 2 report briefly
describing for each conveyance made under this paragraph (c) during
the prior calendar year, the type of interest conveyed, the location
of the lands subject to the conveyvance, and the nature of the use
for which the interest was conveyed.

<
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(d) The Licensee may convey fee titles to, easements or rights-
of-way across, or leases of project lands for: (1) construction of
new bridges or roads for which all necessary State and Federal
approvals have been obtained; (2) sewer or effluent lines that
discharge into project waters, for which all necessary Federal and
State water quality certificates or permits have been obtained;

(3) other pipelines that cross project lands or waters but do not
discharge into project waters; (4) non-project overhead electric
transmission lines that require erection of support structures
within the project boundary, for which all necessary Federal and
State approvals have been obtained; (5) private or public marinas
that can accommodate no more than 10 watercraft at a time and are
ed at least one-half mile from any other private or public

a; (6) recreational development consistent with an approved
Exhibit R or approved report on recreational resources of an Exhibit
£; and (7) other uses, 1if: (1) the amount of land conveyed for a
particular use is five acres or less; (ii) all of the land conveyed
is located at least 735 feet, measured horizontally, from the edge
of the project reservolir at normal maximum surface elevation; and
(iii) no more than 50 total acres of project lands for each project

development are convey2¢ under this clause (d)(7) in any calendar
year. At least 45 cays before conveying any interest 1in project
lands under this paracraph (d), the Licensee nmust £ile a letter to

the Director, Office of Hydropower Licensing, stating its intent

to convey the interest and oriefly describing the type of interest
and location of the lands to be conveved (a marked Exhibit G or K
map may be used), the nature of the proposed use, the identity of
any Federal or State agency official consulted, and any Federal or
State approvals required for the proposed use. Unless the Director,
within 45 days from the f£iling date, requires the Licensee to file
an application for prior approval, the Licensee may convey the
intended interest at the end of that period.

(e) The following additional conditions apply to any intended
conveyance under paragraphs (c) or (d) of this article:

(1) Before conveying the interest, th=.Licensee sha:l
consult with Federal and State fish and wildlife or recreation
agencies, as appropriate, and the State Historic Preservation
Officer.

(2) Before conveying-the interest, the Licensee shall
determine that the proposed use of the lands to be conveyed
is not inconsistent with any approved Exhibit R or approved
report on recreational resources of an Exhibit E; or, if the
project does not have an aporoved Exhibit R or approved resport
on recreational resources, that the lands to be conveyed 3o
not have recreational value.

(3) The instrument of conveyance must include covenants
running with the land adequate to ensure that: (i) the use
of the lands conveyed shall not endanger health, create a
nuisance, or otherwise be incompatible with.overall project
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recreational use; anc (ii) the grantee shall take all reasonabl
srecautions to ensure that the construction, operation, and
maintenance cof structures or facilities on the conveyed lancds
will occur in a manner that will protect the scenic, recreation
and environmental values of the project.
(4) The Commission reserves the right to require the

Licensee to take reasonable remecdial action to correct any

violation of the terms and conditions of this article, for

the protection and enhancement of the project's scenic,

recreational, and other environmental values.

(£} The convayance of an interest in DEO]eCt lands under this
articls does not in itself change the DrOjECu boundaries. The
project boundaries may De changed to x: ude land conveyed undar
this article only upon aporoval of revised Exhibit © or G drawiangs
(project boundarv maps) reflecting exclusion of that land. Langs
conveyed under this article will be excluded from the project anlvy
upon a determination that the lands are not necessary for project
purposes, such as operation and maintenance, flowage, recreation,
public access, protection of environmental resources, and shoreline
control, including shoreline aesthetic values. Absent extraordinary
circumstances, proposals to exclucde lands conveyed under this
article £r-- the project shall be consolidated for consideration
whnen revis-: Exhibit F or = drawings would be filed for approvel
for other purposes.

(E}) The Licensee's failure to file a petition appealing this

order to the Commisslion shall constitute acceptance of this license.

acknowledgment of acceptance of this order and its terms and

.conditions, it shall be signed by the Licensee and returned to the
.Commission within 60 days from the date this order is issued.

&/ P o
IC.-(-}._,‘:_W_ / - P
- I/o 44.7.’--.‘._-\/

Quentin A. Z=Zdson
Director, Office of
Hydropower Licensing
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IN TESTIMONY of its acknowledgment of acceptance of all of the

terms and condttions of this orcer, Briar-Hydro Assoclates,

this 18th day of December , 19 84 , has
,__partnershipo .

causad its NHEENEEKZES name to be signed hereto by James H. Steenbeke, Jy.

its General Partner HES- 3-8 1.8.0.00:2.0,1. 58696 $9.3.2 3 -1 22.58.289 -5 56554

NAXIMEREXI XYY anc attasted by Howard M. Moffett

123 Attorney BABKEEALUEXPUESHANEXINKRXLEREI RN BN

RS Bnoip 0.5, & 4% $ 50 $ 10,0 Pt e § 4 P AP F R S 6. §. L. 01 188.4:4: 8,868,889 $.9.09.$,9.$.4:0.0.8.0.8.50:59. D3

UXIXF XXX E XX AKX KK LR XA UN A AU XN K LA KSR EE TR XU YN D EX I REX SN BY X

O IO IO X MK Xa T a otyed K2 M T X,

ZRIAR-HYDRO ASSQOCIATES
3y hg;}?hnmuu//5Z;%£ZL¢ﬂﬁgid£z;;;
Fraoidaae e
Gy . PARTREE /V/

_— 7

SANEMNAY X Attorney

{Executed in quadruplicats)
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TERMS AND CONDITIONS OF LITINSZ FOR UNCONSTRUCTEID

- —

s — e e TS A N B e
MAJOR PROJEZCT AFFECTING TEZ INTERZSTS
OF INTERSTATE OR FTORZTIGN COMMERCE

A-<icla 1. The entire project, as described in thls
c-der o:f ==e Ccmmission, shall be subject to all oI tle
orovisions, terms, and conditions of tle license.

Article 2. No substantial chance shall te made in
+-e maps, p-.ans, specifications, and statements cdesczised
a=d desiznated as exhibits and agproved by tle Commission
i= its ordec as a pact of the license until such clange
s~all have teen apprcved by the Ccmmissicn: P2rovicdec,
ncwever, That if the lLicensee or the Commissicn geems
1= necessacy or desirable that said approved exhibits,
cr any of them, be changed, there shall be submicted
=5 the Commission for apgroval a revisecd, or additional
exhibit or exhibkbits covering the prc:;:c::sef4 chinges whigh,
czcn agproval by the Commission, shall beccome a part of
che license and shall sugersede, in whcle or in parct, such
exhibit or exhibits theretofore made a gart of the license
as may be specified by the Commission.

Article 3. The projeckt works shall be constzucteq
in substantial conformity with the approved exhibits
referred to in Article 2 herein or as changed in accord-
asce WwWith the provisions of said article. Except when
emergency shall reguire for the protectica of navization,
life, health, or property, there shall not ke made witliout
gricr approval of the Commission any substancial alteraticn
or acddition not in conformity with the aporoved plans to any
dan or other project works under the license or any sub-
stantial use of project lands and waterss not authorized
herein; anéd any eme::encv alteraticn, acddi<ion, cr use
so macde shall thereafter.be subject to such modification
and change as the Commission may direct. Minor changes
works, or in uses of project lands and waters, or d vergence

J_

from such approved exhibits may be made if such ch nges will

in |[projecs

not result in a decrease in efficiency, in a mater;al increase
cost, in an adverse environmental impact, or in impairment o=
the gene-al schieme of development; but any of such minor changes

made without the prior ap_-oval of the Cocmmissicn, which in



\
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+Q¢g:e:: Rave ;::dl&ei o wWill oeduce any cf such mesullss,
shall be stbiect to such alteracion as tae Ccmmissicn may
gizect.

Upon the ccmpletion of the project, Or at suca otler
sime as the Commission may direct, the Licengee shall subzmis
to the Cormission for approval revisec exhibits insefar as
necessary to show any civergence £rom or variations in tlhe
project area and project boundary as finally located or iz
the project wcrks as actually constructed when compared with
t+he area anéd boundary shown and the works described in the
license or in the exhibits aporoved by the Commission, tccether
with a statement in writing settin £orth the reasons which
in the opinion of the Licensee necessitated or justilied
variation in or divergence from the agpproved exhiZits. Such
revised exhibits shall, if anéd when approved by the Ccoxmiss:icn,
te made a parz of the license under the provisiens of Azzicle
2 hereof.

Azticle 4. 'The construcition; cperation, anc main-
tenance of the project and any work incidental to addi-
tions or alterations shall be sibjec= £6 the inspection
and supervision of the Regional Encgineer, Fecderal Power
Commission, in the redicn wherein the project is locatesd,
oz of such eother office: Or agent as the Commissicn may
cesignate, who shall be the authorized representative cf the
Commission for such purposes. The Licensee shall cocterace
fully with saig :e;:esen:a“*ve and skall furaisn him a
cdetailed program of inspection by the Licensee that will
provide for an acecuate and gualified inspection Zorce
for construction ol the project and for any subsecuent
alterations to the project. Construct=ion of the sroject
works ar any feature or alteraticn thereof shall. nct be
initiated until the progzam of inspection for the projecs
works or- any such feature therecf has been approvai bv
said representative. The Licensee shall also furni h

to said representative such Sfurtner information as he may
recuire conceraizg the construction, opération, ané
maintenance of the project, and of any alteraticn thereof,
and shall notify him of the date upon which wozk will
begin, as far in advance thereof as said representative
may reasonably specify, and shall notify him promptly

in wrltlng cf any suspension of work for a period of

more than one week, and of its resumption and completicn.
The Licensee shall allcw said representative and other
officers or employees of the United States, showing proger
crecdentials, free and unrestricted access to, through, and

»
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ac-oss the project lands anc roject Works 1o The peslorTance
of ctheir official Auties. The Licensee shall cemply wish

such rules and regulations of gereral or sgecial apzlicabilisy
as the Commission may prescrike from time to time for the
protecticn ¢f life, health, or pr-opexty.

Arviela 5. The Licensee, within fiyve yeazrs frcn tae faze
of issuance o= the license;, shall acguire title in Zee o the
right to use in pergcetuity all lands, other than lands oI the
United States, necessary or aporopriate for the construckion,
mainzenance, and operaticrn of 'the Project. The Liceisee ¢z i1:is
successcTs and assigns shall, during the pericd of the license;
retain the possession ©f all project property covered by the
license as issued or as later axended, including the projecs

rea, the project works, and all franchises, easements, water
ichzs, and rights of occupancy and use; ané ncne cf such
roperties shall be voluntarily scld, leased; transferred,
banconed;, or otherwise disposed of without the prier wriszen
poroval of the Cormmission, except that the Licensee may lease
r otharwise dispose of intérests in project lands or prpzerty
ithout specific written approval of the Commission pr-suans
© the ‘then cusrent regulations of the Commission. The
rovisions ©f this article are not intended to prevenc ¢the
Sandcroment or the retirement from service of strucTiTses)|
guizrment, or other project works in connection wish cezlace=
ments thereof when they beccme obsoclete, inacdeguate, «OT
inesficient for Iirrher service ¢ia to wear apd tear; ant

morzgage or trust deeds or judicial sales made thereunder,
or taxX sales, shall not be deemed voluntary transfers within

Ehe meaning of thig article.

Article 6. In the event the proiect is taken over
by the United States upon the termination of the license
as provided in Section 14 of the Federal Power Act, or is
transferred to a new licensee or to a non-power licensee
under the provisions of Section 15 of said Ac:, the Licensee,
its successors and assigns shall be responsible for, and shall
maxe good any defect of title to, or of right cf occugancy
and use in, any of such project property that is necessazy
Or arcropriate or valuable and serviceable in the maintenance
anc operation of the project, and shall pay and discharge, or

shall assume responsibility for payment and discharge of, all
liens or encumbrances upon the project or project property
created by the Licensee or created or incurred after th
issuance of the license: Provided, That the provisions of
this article are not intended to require the Licensee, for
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the puzpose of transferring the project to the United States
S T |

or to a new licensee, to acguire any different title to, or

right of occupancy and use in, any of such project propecty
than was necessary to acgquire for its own purposes as the

icenseée. '

Article 7. The actual legitimate original cost of s

the project, and of any addition thereto or betterment

thereof, shall be deterrined by the Comrission iz accozdance
with the Federal Power Act and the Commission's Rules and
Reculations thereunder. : )

- Article B. The Licensee shall install and thereafter
maintain gages and stream-gaging stations:for the purpose
of determining the stage and flow of the stream or st-eans
on which the project is located, the amoust of water held
in and withd-awn £from storage, and the effective head on -
the turbines; shall provide for the required reading of
such gages and for the adeguate rating of such stations;
and shall install and maintain standard meters adequate for e
the determination of the amount of electric energy generated -
by the project works. The number, character, and location . -
of gages, meters, or other measuring devices, d the
method of operation thereof, shall at all times be satis-
factory to the Commission or its authorized representative.

The Commission reserves the right, after notice and oppor-
=iy for hesiring, to reguire such alterations in the
number, character, and location of gages, meters, or

other measuring devices, and the method of operation-thereof,
as are necessary to secure adeguate determinations. The
installation of gages, the rating of said stream or streams,
and the determination of the flow thereof, shall be under the

-

supervision of, or in cooperation with, the District Engineer
————of-the-United -States Geological Survey having charge of =~

stream—gaging operations_in the regionof +the oroject,. and

the Licensee shall advance to the United States. Geological’

Survey the amount of funds estimated to be necessary for such

supervision, or cooperation for such periods as may be mutually

agreed upon. The Licensee shall keep accurate and sufficient

records of the foregoing deternminations to the satisfaction

£ the Commission, and shall make return of such records
annually at such time and in such form as the Commission
may prescribe.
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Arrielas § Txa Licensee skall, afters nZ¥cice and
oDpOTTInltY for hearing, install additicnal ca;acity.o: make
ther changes in the project as directed by the Ccrmmission,
to the extent that it is economic lly sound and in th
public interest to co soO.
Article 10. The Licensee shall, after notice and
pportunity for hearing, coordinate the operation ol tle
piéjec:, electrically and hydrsaulically, with such other
projects or power systems and in such manner as the
Commission may direct in the interest cf power and otlier
beneficial public uses of water resources, and oa such
conditions concerning the equitadble sharing of benefit
by the Licensee as the Commission may order.

Article ll1. Whenever the Licensee is directly
benefited by the construction work of another licensee,
a permittee, or the United States on a storage reservoir
or other headwater improvement, the Licensee shall reimburse
the owner of the headwater improvement for such part of the

annual charges for interest, maintenance, and depreciation
thereof as the Commission shall determine to be eguitable,
and shall pay to the United States the cost 0f making such
determination as fixed by the Commission. For benefits
provided by a storage reservoir or other headwater improve-
ment of the United States, the Licensee shall pay to the
Commission the ampounts for which it is billed frcm time

to time for such headwater benefits and for the cost of

making the determinations pursuant o the then currcent
regulations of the Commission under the rederal Power Act

Article 12. The operations of the Licensee, so far as
they aZZect the use, storage ané discharge £ron storage of
waters affected by the license, shall at all times be
controlled by such reasonable rules and *egh_ations as
the Cormission may prescribe for the pro tion of life,
health, and groperty, and in the inter es* cf the futllest
practicable conservaticn and uvtilization of such waters
for pcwer purposes and for other beneficial public uses,
including recreational purposes, and the Licensee shall
release water fronm the project reservoi- at .such rate in
cubic feet per second, or such volume in acre-feet per
specified period of time, as the Commission may prepcribe
for the purposes hereinbefore mentioned.
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Article 13. On the applicaticn of any pe-scnh,
association, corporation, Federal agency, State or
menicipality, the Licensee shall permit such reasonable
use of its resarvoir or other project properties, including
works, lands and water rights, or parts theceof,.as nay
be ordered by the Commission, after notice and opportunity
for hearing, in the interests of comprenensive develcpment
of the waterway or waterways involved and the consezvation
and utilization of the 'water resources of the region Zor
water supply or for the purposes cf steam-electiric,
izricasion, incdustrial, municipal pr./ainilar uses. The
Licensee shall receive reascnakle compensaticn for use
of its reserveir or other project properties or parts
thereof for such purposes, to include at least £full
reimbursement for any damages or expenses which the
joint use causes the Licensee to incur. Any such
compensation shall be fixed by the Commission either
by approval of an agreement between the Licensee and
the party or parties benefiting or after notice and
opportunity for hearing. pplications shall contain
information in sufficient detail to afford a full
understanding of the proposed use, iacluding satisfactory

evidence that the applicant possesses nhecessary water
rights pursuant to applicable State law, or a showin

of cause why such evidence cannct coacurrently be submittecg,
and a statement as to the relationship of the prorosed

use to any State or municipal plans or orders which may
have been adopted with respect to the use of such waters.

‘HU D

Article 1l4. In the constr-uction or maintenance of the

project works, the Licensee shall place and maintain suitable
structures and devices to redu to a reasonable degree the
liability of contact between its transmission lines and
telegraph, telephone and other sighal wires or power trans-
mission lines constructed prior to its transmission lines
and not owned by the Licensee, and shall also place and
maintain suitable structures and devices to reduce ¢o a
reasonable cdegree the liability of any structures or wires
falling or obstzucting traffic or endangering life. None
of the provisions of this article are intended to relieve
the Licensee from any responsibility or requirement which
may be imposed by any other lawful authority for aveciding
or eliminating inductive interZference. ‘
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of the Licensee's lands and erests
waterways and project works as may be
to ¢cemplete such facilities or such
In addition, after notice and
the Licensee shall mocdify
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Article 17. The Licensee sha con
and operate, or shall arrange for _ue ccnst-
tenance, and operation of such
facilities, including modifications thereto, suc“ as
access roads, wharves, launching ramps, beaches, pic

and camping areas, sanitary facilities, and utilities,
giving consideraticn to the needs of the physically

34
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ha“dlcapped,

fications of
fter by the
upon its own

Secretary of

r State agencies,

and shall comply with such reasonable modi-
the project, as may be prescribed here-
Comuission during the term of this license
motion or upon the recommendation of the
the Interior or other interested Federal
after notice and opportunity for hear
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Article 19. In the construction, maintenance, or

operation oI the project, the Licensee shall be responsible
€or, and shall take reasonable measures to prevent, soil
erosion on lands adjacent toc streams or other waters,

stream sedimentation, and any form of water or air pollution.
The Cormission, upon request or upon its own motion, may
r3er the Licensee to take such measures as the Commission

——

-

finds to be necessary for these purposes, after notice
and opportunity for hearing.

Article 20. The Licensee shall consult with the
appropriate State and rederal agen _es anéd, within ocne

year of the date of issuance of this license, shall sub-
mit for Cormission approva‘ a plan for clearing the resez-
voir area. Further, the Licensee shall clear and keep clear
to an adequate width lands along open concduits and shall
dispose of all temporary structures, unused timber, brush,
refuse, or cther material unnecessa“y for the purposes o the
project which results from the clearing c¢f lands or Zzcnm the
maintenance or alteration of the project works. In addéition,
all trees along the per phe:y of project reservoirs wiich may
die during operaticns of the projec:t shall be removed. Upon
apprcval of the clearing plan all clearing of the lands anc
cdisposal of the unnecessary material shall be done with due
diligence and to the satisfaction of the authorized represen-
sriate

tative of the Commission and in accordance with appropri
Federal, State, and local statutes and regulations.

Article 21. If the Licensee shall cause or suffer
essential project procperty to be removed or destroyed
or to become unfit for use, without adequatea replacement,
or shall abandon or discontinue good faith operation of
the project or refuse or neglect to comply with the
terms of the license and the lawful o*ders of the




.

Cormnission mailed to the record address of the Llicensee
or its agent, the Commission will deem it t2 be the
intent 0of the Licensee to surrender the license. The
Commission, after notice and opportunity for hearing,
may reguire the Licensee ‘to remove any or all structires,
equipment and power lines within the project boundary
nd to take any such otlier action necessar-y to restore
the project waters, lands, and facilities remaining
within the project boundary to 4 conditisn satislactory
to the United States agency having jurisciction over
its lands or the Commission's authorized representative,
as appropriate, or to provide for the continued operation
nd maintenance of nonpower facilities and fulfill such
other obligations under the license as the Commission
may prescribe. In addition, the Commission in its

discretion, after notice and opportunity for hearing,
may also agree to the surrender of the license when the
Commission, for the reasons recited herein, deems it to

be the intent o0of the Licensee to surrender the license,.

Article 22, The zight of the Licenses and of its
successors and assigns toO use Or occupy waters over
which the United States has jurisdiction, or lands of
the United States under the license, for the purpose
of maintaining the project works or otherwise, shall
absolutely cease at the end of the license period,
unless the Licensee has obtained a new license pussuant
to the then existing laws and regulations, or an annual
license under the terms and conditions of this license.

-
e
o

Article 23, The terms and conditions exoressly
set forth in the license shall not be const-ued as
impairing any terms and conditions cf the Federal Power
Act which are not expressly set forth herein.






