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UNITED STATES oF AMERICA
FEDERAL BNERGY REGULATORY COMMISSION

Before Commissioners. James J. Hoecker, Chairman;
Vicky Aa. Bailey, william L. Magsey,
Linda Breathitt, and Curt Hébert, Jr.

FPL Energy Malne Hydro LLC ) Project Nosg. 2556-004
) 2557-004, 2559-003

ORDER 1SSUING NEW LICEwSE

{Issued July 28, 1999) (Expings June 30,2036)

On December 4, 1991, Central Maine Power Com, {Central
Maine) filed an application for a neyw license purgigit to
Sections 15 ana 4(e} of the Federa) Power Act (ppa), 1/ for the
continued operation of four Projects: the Oakland Project
No. 2559, which hag two developments: the Rice Rips Project
No. 2557; the Automatie Project No. 2555; and the Union Gasg
Project No. 255g. 2/ The projects, listed in order from upstresm
to downstream, are located on Meesalongkee Stream, a tributary of
the Kennebec River, in Kennebae County, Maine, Although the
projects had been operated under separate licensesn, centra) Maine

Sought a eingle new license that would encompage all four
projects. 3/

Subgequent to the filing of the application, the four
Projectes were tranaferred from Central Maine: the Automaric

1/ 16 u.s.c. §5 797{e), BoB.

2/ oOriginal licenses were issued for the Cakland and Rice Rips
Projects on February 24, 1969, 41 PPC 17¢ and 179,
respectively, and for the Automatic and Union Gag Projects
on August 30, 1968, 40 FpC 37¢ and 1378, respectively, The
four licenses were effective May 1, 1965, and expired
December 31, 1993, The projects have operated under interim

i/ In an order igpued concurrently with thig one, we affirm our
earlier finding, in Kennebac Water Districe, a4 FERC
Y 61,027 11998}, that the Mespalonskee Stream from the Union
Gas Project (the lowermost project on the gtream) tg the
Messalonekee'a confluence with the Rennebec ig a navigable
waterway of the United States. Becauge the four Projeces
constitute a single unix of development, the location of the
Union Gam Project on a navigable stream requireas that al1
four projects be licensed. See Kennebec Warer Digtrice, so
FERC 61,208 at P. 61,828 {1997) .
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Project to Kemnabec Rater District (District}, which became the
relicense applicant for that project, 4/ and the other three

Project No. 2556, which comprises the Oakland, Rice Rips, and
Union Gas Projects, By separate order we are algo dssuing a
license to the Diptrict for the continued operation of the
Automatic Project No., 2555,

BACKGROUND

Notice of the application wag published, and commentg were
received. Timely motions to intervene in this Proceeding were
filed by the Maine State Planning Office (Planning Office) and
the U.S. Department of the Interior (Interior). The Kennebec

staff{'s Draft Environmental Impact Statement {EIS], which wasg
lssued in January 1996. Kennebee Trout's motion is in opposition
to the project.

The environmental review of this application was
consolidated with the review of seven other applications for
original, new, or subsequent licenses for projects in the
Kennebec River Pasin. The Drafet BIg evaluated the potentia]
impacts of the 11 projects. Numerons comments on the Drafr grIg
vere filed, and the Conmission staff considered these comments in
Preparing the Fina}l EIS, which wae ispued in July 1997. §/ He
have fully considered the motions and comments received from
interested agencies and individuals in determining whether, and
under what conditions, ro issue this license. 7/

4/ 70 FERC § 62,003 {1995} .
5/ 85 FERC 1 62,208 (1998).

&/ Referencee in this order to the EIS are to the Final gIS
unless otherwise specifieqd. Comments were received from the
U.S. Environmental Protection Agency (EPA), Kennebec Trout,
Kennebec Coalition, and Maine Professional River Outfitters.
2/ A number of intervenors and commenters in the Kennebee River
Basin licensing proceedings raised jissues regarding the
scope of the envirommental analysis and the agsumptions
underlying that analysis. The EIS generally responded to
those comments, and we addressed them at length in our
earlier orders issuing licenses for other projects evaluated
in the BIS. See, @.g., 81 FERC 9 61,249 at pp. 62,114-15.
These issues included our choice of an environmental
(continued...}
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PROJECT DESCRIPTION

The Messalonskee Project consists of four developmentg,

Messalonskee Lake, located at the beginning of Messgalongkee
Stream, includes a 12.5-foot-high, 150-foot-long, L-shaped dam,

with

2-foot-high flashboards; and a storage reservolir that is

3,500 feet wide and 15 miles long, with a gross storage of
110,000 acre-feet. Releages from Messalonskee Lake dam are
designed to provide flows for deneration at the hydroelectric
developmente on Measalongkee Stream -- FPL Hydro's other three
developments and the District's Automatic Project No. 2555, 8/

The Oakland development, located about 0.4 miles downetream

of the lake, includes a 115-foot-1ong, l4-foot-high dam with q-

foot-high flashboards; a 466-foot-long

penstock: a powerhouee

containing one 2.8-My generator; and a 0.4-mile-long impoundment

with

a groes storage capacity of So acre-feet., The tailrace

abute the Rice Rips development.

high

The Rice Rips development includes a 220-foot-long, 31-foot-
dam with S-Ffoot-high flashbhoards; a 2,293-foot-long

penstock, resulting in a 2,400-foot-1long bypassed reach; a
powerhouse containing one 1.6-MW generator; and a 1.6-mile-long
impoundment with a groes storage capacity of 1,000 acre-feec. g/

The Union Gas development is the furthest downstream of the

developmente and includes a 343-foot-long, 31-foot-high dam with
-1B-inch-high flashboarde; a powerhouse containing one 1.5-mu
genexrator; and a 1.5-mile-long impoundment with a gross storage
capacity of €00 acre-feet.

z/t..

.continued)

baseline and "no action" alternative, consideration of
watershed-wide land use protection, alternative energy
sources, congideration of license denial and project
decommissioning for all projects, and inclusion of other
projectg im the envircnmental analysis. Since those issues
have already been addreessed, we see no need ro repeat our
earlier discussion, which we incorporate by reference here
to the extent pertinent.

Mesmalonskee Lake was one of the Oakland Project's two
developments.

The District's Automatic Project is located immediately
g

.below the Rice Rips and just above the Union Ga

23

developments. It consists of an 81-foot-long, 33-foot-high
dam; a powerhouse containing one 0.8-MW gererator; and a
4.5-mile-long impoundmenc,
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The Messalonskee Lake Dam ig rated manually by Fp

with releages scheduled on the baa?geof customer 10ad’ | U "YOFO,
requirements and specified drawdown limitrse that vary Beasonally
from about 0.5 foot in the Bummer to 1.0 foot in the winter, The
four developments that generate electric power have been operated
essentially in a run-of-river mode, with Bome fluctuations in
thelr reservoir levels Permitted by their licenses, Ao/

A more detailed deescription of project facilities ig
contained in ordering paragraph (B) (2).

APPLICANT'S PLANS AND CAPABILITIES

In accordance with Sections 10 and 1S of the FPA, 11/ we
have evaluated FPL Hydro's record as a licensee with respect to
the following: (1} censervation efforts; (2} compliance history
and ability to comply with the new licenses; (3) safe management,
operation, and maintenance of the three developments; (4) ability
to provide efficlent and reliable electric service: (5) need for
power;y (6) transmigeion gervice; {7) cost effectiveness of plansg;
and (8) actions affecting the public.

1. Conservation Effortsg

FPL Hydro is an independent pover producer, not an electric
utility, and, as such, is not required to address the energy

efficiency improvement programs as required by Section 10{A) (2)
of the PpPA.

2. Ahilizx‘Ln_ﬂnmnlx_ui:lLJuuzJﬁmm~h1ngnae

In accepting the transfer of the license from Central Maine,
FPL Hydro agreed to accegt all of the responsibilities, terms,
and conditions of the ex sting license and the FPA. we have no
reason not to believe that FPL Hydro can satisfy the conditions
of a new license.

3. saLgJﬂnmuummn:‘_nne:a;1nn~JmmLJ£dxmznanze_n£_nha

We have reviewed the record of management, operation, and
maintenance of the Messalonskee Lake, Oakland, Rice Rips and
Union Gas developments pursuant to project safety. We conclude

10/ The Oakland, Rice Rips, and Automatic reservoirs are
permitted a 1-foot £luctuation; the Union Gas reservoir is
permitted a 1.3-foot fluctuation.

11/ 16 U.S.C. §§ 803 and 808.
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that the dams and other project works are safe, and we have no
reason not to believe that FPL Hydro will safely manage, operate,
and maintain thege facilities under a new license.

A.Wﬂwmmummmgmﬁ

In accepting the transfer of the license from Central Maine,
FPL Hydro agreed to accept all of the respongibilities, terms,
and conditions of the existing license and the FPA.

Before the licenge transfer, Central Maipe studied the
existing development facilities, the operation of the projece,

capacities only about 10 percent of the time, which ig a high
level or flow utilization. Central Maine determinea that it

would not be economical to upgrade turbines ang generators at
thia time, .

We have no reamem not to believe thar Fpy, Hydro will operate
the project in an efficient manner within the constraints of the
existing license and that the project will continue to provide
efficient and reliahle electric services in the future,

5. HNeed for Power

To assess the need for power, wa locked at the needs in the
operating region in which the project is located. The project
is located in the New England Power Pool (NEPOOL) area of the
Northeagt Power Coordination Council reglon of the Worth American
Electric Reliabilicy Council (NERC). NERC annually forecasts
electrical supply and demand in the nation and the region for a
ten-year period.  NERC's most recent report 12/ on amnual suppl
and demand projections indicates that, for the period 1998-2007,

projected to supply about 4,000 MFh of this demand. We conclude
that the projectis pover, low cost, displacement of nonrenewable
fosgil-fired generation, and contridution to the region‘s
diversified generation mix will help meet a need for power in the
region.

12/ RBRC'sm Blectricity Supply and Demand Database, Data set
1997-2c07.
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6.  Transmission Seryice

The project's transmission facilities include the generator
leade, station transformers and buses located at each og thea
developmentg! bowerhouses. Fp, Hydre proposes no changes that
would affect transmission facilities,

7-  Coat Effectiveness_of pians

FPL Hydro has no plans for changing project facilities or
operations for Povwer development purposes, but ig Proposing a
number of measures for the enhancement of natural resources and
recreational opportunities. wWe conclude, based on the licenge
application, that FPL Hydro's plans for implementing thege
measureg, as well as itg continuved operation of the project, will
be achieved in a cost-effective manner,

8. Aﬂm«&iﬁ:ﬁum_thg_mmm

Environmental enhancement measures, new safety measuresg, and
recreatien improvements included in the license will generally
improve environmenral quality, particularly in aquatie and
wildlife resources, and will have a beneficial effect on public
use of project facilities for recreational purposes.

WATER QUALITY CERTIFICATION
Under Section 401(a) (1) of the Clean Water Act (CWA), 13/

by failing to act on a request for certificatfon within a
reasonable period of time, not to exceed one year.

Section 401(d) of the CwWn provides that atate certification shall
become a condition on any federal license or permit that is
issued. 14/ oOn Rugust 2B, 1995, the Maine Department of
Environmental Protection (Maine DEP) issued Section 401 water
quality certification for all four projects, subject to certain
conditions.

Maine DEP's water quality certification includes nine
conditions, the subgtantive ones of which we summarize here, and
which are attached in full @8 Appendix A to thie order. is/f .

13/ 33 w.s.c. § 1341(a) (1).
18/ 33 v.s.C. § 1341(d}.
15/ As we have acknowledged in Kennebec Water Power Company, 81

FERC § 61,253 (1997), we are Yequired by the deglsion of the
(continued...)
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Hhile we have included certain of these provigions as license

articles, all of the Section 401 conditions are conditions to
this licenge.

Condition 1 requires the licensee to maintain an
ingtantaneous minimum flow of 1§ cubic feet per mecond (cfs)
through all project developments at all times, including into the
bypassed reach at the Rice Rips development, 16/ and requires
thar the top 0.5 foot of Messalonskee Lake shall be umed to
augment natural flows to meet the 15-cfs minimum Llow
Tequirement. (See also license Article 402, which incorporatea
this latter provision.) Condition 1 further requires that the
licensee gubmit plans for providing and monitoering the minimum
tlows for Maine DEP approval {see almo Article 4p4).

Condition 2 requires the licensee to maintain the Oakland
and Rice Rips impoundments within 1.0 foot of full pend, to
maintain the Unlon Gas impoundment within 1.3 feet of Pull pond,
and to maintain Messalonskee Lake within 0.5 foot of full pond
from June 1 to August 31, and within 1 foot from September 1 to
May 31 (see also Article 402). Condition 2 further regquires the
licensee to submit plans for providing and monitoring the

ot water levels for Maine DEP approval (see also
Article 404).

Condition 3 requires the licensee to sample disgolved
oxygen, temperature, and chlorophyll a in Messalonskee Stream
{see alepo Article 407) and to provide a water quality sampling
plan to Maine DBP for raview and approval within s8ix months of

15/1{...continued)
United States Court of Appeals in
EERC. 125 F.3d 59 (1997), to accept all conditions in a
water quality certification as conditions on a license, even
if we believe that the conditions may be outside the scope
of Section 401. W¥hile we have included certain of the
provisions as license articles, all of the Section 401
conditions are conditions to this license. In an event,
nothing in the conditions of the water ality certification
shall be viewed as restricting the Cqmgesi.on'a ability or
the licensee's obligation, under the Pederal Power Act, to
take timely action Necespary to protect human 1ife or the
enviromnment.

16/ A8 noted below, Interior recommended that the licengene
release instantaneous minimum flows of 100 cfs below all
developments, and 25 cfs for the Rice Rips bypasped reach.
By letter dated May 13, 1936, Maine DEP mtated that thege
higher minirmm flows, which are regquired by Axticle 401 of
the licensge, do not conflict with the water qualicy
certification.
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license issuance. Maine DEp
notification and hearing, to
changes if monitoring indicat
not met.

reserves the right, after proper
require srructural or operational
ed that water quality standards are

Condition 4 requires the licensee to implement its proposed
new downramping sequence at the Union Gas Development as outlined
in the supporting documentation for the application fer
Section 401 certification (see also Article 403). 17/

Condition 5 requires the licensee to implement the
"Messalonskee Lake Waterfowl Management Plan™ and to begin
conducting wetland assessments and waterfowl surveys needed to
maintain or enhance waterfowl nesting at Messalonskee Lake within
two years of license ismsuance (see also Article 408). cCondition
5 further requires FPL Hydro to consult with Maine Department of
Inland Fisheries and Wildlife (Maine IFW) Tegarding the survey
results, and, based on the results of the studies, maincain or
modify water levels as deemed appropriate by Maine DEP ag
necessary to protect nesting waterfowl.

Condition 6 requires the licensee to maintain and improve
recreational facilities and public access at the project.
Condition 6 further requires the licensee to submit a schedule,

for Maine DEP approval, for implementing the recreational
enhancements.

ENDANGERED SPECIRS ACT

There are no federally-listed threatened or endangered
specles that occur in the vicinity of the Messalonskee Project,
other than occasional transient bald eagles and peregrine
falcons. 18/ In any event, we have included meagures to protect
waterfowl and fishery resources on which bald eagles and
peregrine falcons feed (Articles 401, 402, 403, 407, and 408).

11/ Rs part of the licensing process, Central Maine conducted a
downramping study below the Union Gas dam. The results show
that when the development phuts down, fish are Stranded- as
wicket gate settings close from 70 to 40 percent open. FPL
Hydro proposen to extend to 30 mioutes its wicket gate

closings from 70 to 40 percent open, creating a 1 percent
gate closure per minute.

18/ See Interior's letter of January 26, 1994, filed January 28,
19594,
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SECTION 18 PISHWAY PRESCRIPTIONS

Section 18 of the FPA 19/ Btates that the Commiseion shall
require conatruction, maintenance, and ocperation by
such fighways as the Secretaries of the U.S. Departments of
Conmerce and of the Interior may prescribe. By letter of
January 26, 1994, Interior'g Fish and Wildlife Service (FHS)
requested that the Secretary's authority to preseribe fishways be
reserved. Article 406 of thig license reserves authority to the

RECOMMENDATIONS OF FEDERAL AND STATE FISH AND WILDLIFR AGENCIES

Section 10{4) (1) of the Fpa 20/ requires the Commission,
vwhen {ssuing a license, to include con tiona based upon
recommendations of federal and state fish and wildlife agencies,
submitted pursuant to the Figh and Wildlife Coordination Act, 21/
to “adequately and equitably protect, mitigate damages to, and
enhance, fish and wildlife (including related gpawning grounds
and habitat)® nffected by the project. 2If the Commission
believes that any such recommendation may be inconsistent with
t

h&mg?and requirements of Part I of the FPA or other
appliceble faw, Section 10 (3} (2} requires the Commipsion and the

agencles to attempt to resgolve any such inconsistency, giving due

welght to the recommendations, expertise, and statut
“TeSponsibilities of such agencies. If the Commission then does
not adopt a recommendation, it must explain how the
Tecomrendation is inconsistent with applicable law and how the
conditions melected by the Commisaion adequately and equitably
protect, mitigate damages to, and enhance fish and wildlifa.

Mzine‘'s recommendations pertaining to f£ish and wildlife, by
executive order of the Governor, are contained in the condiciong

of the water quality certification, which we have already
dliscussed.

By letter dated January 26, 1994, Interior provided
recommendations, pursuant to Section 10 (i}, for the four combined
Messalonskee projects. One of thome reccmmendations, which would
require the licensee to monitor recreational use of the project

area to determine whether existing access faciiicies are meeting

demande for public use of fish and wildlife rescurces, is not
within the scope of Section 10 (4}, because it is not a Bpecific

19/ 16 U.s.C. § g11.
20/ 16 U.5.C. § 803 {§)(1}.
21/ 16 U.S.C. § 661 gf geq.
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measure to protect, enhance, or mitigate damages to fish and
wildlife, However, we have Considered this Yecommendation undey

Saction 10(a) of the FPA, mnd, in Article 412, we a
the licensee to file with the ¢

four downstream hydroelectric developments an instantanecus flow
Of 100 cfs or infiow, whichever is less; at the Rice Rips
development, to digscharge from the dam into the bypaseed reach 25
cfa of the required minimm flows; and to file with the
Commisslion, after consultation with EWS and othex agencies, a

r~plan for complying with the minimum £low requirements,

, Xecommendations were advargqed.pr_imar_i_lx_tg Amprove habitat for

. brown trout below the Unicn Gag Dam and in the Rice Rips bypassed
reach. 22/ TInterior also recommended rthat the

Mesealonskee Lake Dam. Finally, Interior recommended that the
licensee file with rhe Commission”a plan to moniter wetlands and
asgociated wildlife use at the Messalonskee Project.

In the Draft EIS, staff made a preliminaz? determination
that Interier's 100-cfa minimum flows for all four developmentsg
would be incomsistent with the comprehensive development standard

jduring the pummer, because water quality could be adversely
raffected without pericdic high generation flows to flush water
%through the Rice Rips impoundment, and because the annual costs
rof the flows would be high in relation to the benefits to the
{brown trout fishery, which the Draft EIS characterized ag

| experimental, 23/ The Draft EIS aleo determined that the flow

' recommendation would be inconsistent with Maine DEP's water
quality certification reguirement that 1S cfs be released through

22/ Because Messalonskee Lake ims egsentially the only
development that srores water, any minimum flow delivered
below the Union Gas development would have to be released

from Measalonskee Lake and prassed through each succeeding
dam,

23/ Drafr BIS at pp. 5-62-63. The Draft EIS noted that only
Union Gas could generate with a flow of 100 efs, but inflow
Lo Messalonskee Lake would rarely be 100 cfs during the
summer. The Draft EIS determined that the annual cost of
providing 100-cfs minimum flows at all four developments

would be §56,400, compared to $20,700 for 15-cfs m. nimum
Elows.
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all of the project developments at all times. 24/ The Draft EIS
concluded that the 15-efs minimmum flow, which was also the Llow
release proposed for each development by the licenge applicant,
would provide an acceptable degree of habitat enhancement for
brown trout in the Union Gas tailrace, and that higher minimum
flows could displace pockets of cool water, needed by the brown
trout, with warmer water from the impoundment. 25/

The Draft BIS determined that Interior's recommendaticn for

a new fish acreen at Messalonskee Lake Dam lacked evidentiary
gupport, because Interior had not shown that the existing fish
Screen at that dam required replacement. 26/ Finally, the Draft
EIS adopted Interiort's recommendation for monitoring wetlands and
2ssociated wildlife, provided that the intent of the
recomrendation was that the licensee implement the Messalonskee
Lake Waterfowl Management Plan, submitted by Central Maine to the
Commission in June 1993. 27/ The graff concluded that the record
did not support monitoring and associated wildlife ume at any of
the Messalonskee developments downstream of Dakland, given that
future project operatione would not change gubstantially from
existing ones. 28/

By letters dated March 8, 1996, Commission staff notified

Interior of i{ts determinations of the potential inconsistencies
relating to the minimum flows and the fish screen. The
Commisgion staff convened a meeting of the parties on May 7,
1996, in Augusta, Maine, to reconcile these inconsistencies.

At the Section 10(§) meeting, Interior withdrew itsm

recommendation for a new fish screen, based on the assurances of
Maine DEP that the existing fish screen wag Batiefactory. In

24/

28/

28/

Maine DEP's certifieation reguires that 15 cfs be released
from Messalonskee Lake and instantaneously passed at all
developments, including the Rice Rips bypassed reach, at all
times, ueing the top 0.5 foot of Messalonskee Lake storage
as needed. Adopting Interior's recommendation conld cause
instantanecus flows to fall below the 15 cfg mandated by the
certification if inflow to the project falle below 15 cfa.

Draft BIS at p. 4-71. The Draft RIS found that the 15-cfe
instantanecus minimum flow would provide about 76 percent of
the maximum brown trout weighted usable area (HUA) .

Draft RIS at p. 5-63.

The text supporting Interior's Section 10(j} recommendations
epecifically requested that this management plan, which had
already been submitted, be made a license condicion.

Draft EIS at p. 5-63.
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addition, Interior stated that, although the focu
and wildlife monitoring should be Messalonskee La

the review of the recreation plans for all o
developments, and the 8cope of the licensee's existing plans for
monitoring wetlands and witerfowl at Messalonskee Lake was not

changed. "This recommendation was adopted in the Final EIS, and
Articles 409 through 412 of the license require the licensee to

consult with FWS in developing and monitoring the recreation
enhancements.

£ the Messalonskee

The flow issue waa not resolved at the Section 10 )
meeting. However, Maine DEP agreed to conduct an analysis to
determine whether the 100-cfm minimum flows recormended b
Interior would conflict with its water quality certification
conditions of a 15-cfs minimum flow and a 0.5-foot draw-down
restriction at Messalonskee Lake. The possibility was aleo
entertained of Interior, Maine DEP, and Maine IFW exploring
fisheries enhancements in other tributaries as an alternmative to
Interior's 100-cfs minimum flow releases.

By letter dated May 13, 1896, Maine DEP notified the
Commission that it found no conflicr between the certificarion
and Interior's minfmum flows, as long as the Maine DEP'g
guaranteed minimum flow of 15 efe is met regardless of inflow
into Mesgalonskee Lake. Maine DEP also concluded, based on a
technical analysis conducted by ite staff, that sufficient
flushing would be provided under any operating scenario to meet
water quality standards even in the absence of gummer gencration
flows, and that Interior's more stable flow (inflow equals
outflow up to a 100-cfs inflow) would probably benefit water
quality, especially during the surmmer months.

In the Final EIS, staff continued to maintain thar the 15-
cfs minimum flow release would be preferable to Interior's flow
release, for the reasons indicated in the Draft EIS. However the
BIS acknowledged Maine DEP's conclusicns regarding the
consistency of Interior's flow recommendation with the
cextification and the adequacy of Elushing flows under Interior's
flow regime. The EIS recommended adoption of Interior's minimum
flow recommendations as not inconsistent with applicable law.

On October 14, 1998, Commission staff held a technical
conference with the parties to determine whether any further
agreement could be reached on the minimum Flow issue. The
participants stated that no agreement had been reached on
alternative habitat enhancements. While Central Maine (which was
gtill the licensee) and the rescurce agencies reached agreement
on certain subsidiary matters, they continued to disagree oo the
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appropriate minimum flows. Interior, Maine IF¥, Maine DEBP, ang
Central Maine stated that they would continue discussions on
appropriate minimum Flow requirements, Although prafe provided

received no Bubsequent notification thar further diucusai::ma took
place or that any resolution of the igsye was reached.

We will adopt Interior's 100-cfs minimum flow
recommendation. Staff'g concern that this flow regime would
conflict with Maine DEP'sg vater quality certification ig
Batisfied by Maine DEpig assurances to the contrary. Similarly,
Maine DBP has determined that the reduction in summer generation
£lows resulting from the releage of Interior's higher constant
minimum £lows would 0ot deprive the Rice Rips impoundment of
gufficient flushing to maintain water quality standards,
Moreover, Maime DEP now believes that Interior's flow requirement
would probably benefit vater quality during the summer. At the
technical conference, Central Maine and the resource agencies
agreed that the water released from the Unilon Gaa impoundment
would not be significantly warmer thap the water below the Undon
Gas Dam; thias determination addresses ataff'g concern that
Interior's higher minimm f£lows could displace cool water in the
trout habitat below that dam with warmer water from the
impoundment.,

Maine IFW rmanagee a successful trout fishery below the Union
Gas Dam. Recreaticnally, the reach below the Unien Gas
development receives 3,700 user-days a Year, mogtly for bank
fishing below the povwerhouse. 29/ The experimental nature of
this fishery was a significant factor in the staff's conclusion,
in the Draft BIS, that the annual costs of the flown would be
high in relation to the benefits the tishery would raceive. 31p/
However, although the fishery was started as an experimental
urban fishery, it ie no longexr designated experimental. 31/ The
fact that the fLishery is now eptablished warrants placing grearer

23/ BIS at p, 3-154,

20/ Drafrt EIS at p. 5-62-63. Moreover, in relation to the
fishery in the Rice Rips bypassed reach, the Draft EIS
stated, at p. 4-66;

We consider it unwarranted to condition a long-
term license requiring {the licensee] to provide
flows to optimize a Lishery that is completely
dependent an stocking if thera is a reagonable
chance that the Btocking may be discontinued in
the near future.

/ Summary of Section 10(q) meating, igsued May 10 1997;
e gs::-mry O?Teahnical Conference issued October 30, i998.
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weight on the ben

efits o the fishery in relation to the losg of

bower benefits. 33/

rate only about 3 percent of the time duri
Interior's recommended flows, it alse fo

Although staff determined that the project would be able to

ng the summer with
und that the project

would able to generate only about 10 percent of the time under

exiating cperating conditions {essentially th
28 leakage flowa). 33/

developments (including Automatic) would be $59,300 or 5.3
percent of the annual povwer value. 34/ Although both the Drafe
and the Final EIS concluded that the 15 cfs minimum £low would
provide an accegtable degree of habitat enhancement for brown

Lrout in the Un

Oon Gas tallrace, a flow gtudy conducted

Central Maine in the Union Gam tailwaters ghows that 100 cfs
would pro'l;.tde the maximum weighred useable area {WOR) For brown
trout. 35 -

~.Given the fportance of the brown trout fishery in reaches
of tmkee Stream, the relative lpgg of

power benefitg

from adopting Interior'g recommended flows, and the satisfaction

of previously-expressed

concerns regarding water quality issues,

ve conclude that adoption of Interior's recommended flows woulqd
be consistent with the comprehensive development standards of the
FPA and with Maine DEP'g water quality certification. We

minimim flow of 15 cfa at all times.

therefore adopt Interior's flow regime, modified to engure a
as/

Article 401 requires the licensee to discharge from

Messalonskee Lake and from the project's generation developments
an instantanecus flow of at least 100 cfs or inflow to the
project area, whichever ig less, but in no case less than

15 cfs. A7/ Article 401 also requires that, at the Rice Rips

A2/

iy
aa/
s/
as/

az/

Brown trout are considered a prized game fish, ang Maine IFW
manages the reach below Union Gas Dam specifically for a
brown trout fishery.

Summary of Sectien 10(j) meeting.

EIS at p. 2-72 through 2-80,

EIS at p. 4-72, 79. .

Although the focyus of the flow regime ig the enhancement of

the brown trout fishery, the record contains evidence of

benefits to the ghad fishery as well. gee EIS at p. 4-81.

Since the benefit to the fishery below the Union Gas Dam is
{cont inued...)

-
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development, 25 cf8 of the
. required
releaged from the dam ingo thguby;aa;gg ::s

Kennebec Trout Proposes a Numbe;
T of addit
::::r::fndations relating prinarily to the enharitco::sle &
eg and recreational use in the Project area nE ot

K
ennebec Trout urges ug not tg Iequire the installation of a

that recreation needs
acoser ik saionnagﬁtkgggemc River regiaen include boat

boat necegg and a pParking area app the Rice Rips

Kemmebec Trout contends that
to persons with disabilitieg ah:ulg g’:abhi:gttacilétyraccessihle

Park ingtead of the Union Gag
tailwater, Kennebec
recammends that we Tequire the licengee to Set aaid?szs,ooo for

37/4.. -Continued)

dependent on the release of thesn
e flows from each t
: We are o P
a requiring the same minimum flow release from the

Automatic pro ect 4
for ot e gct. I our order issuing a Bubsequent license

38/ RIS at PP- 4-161 and 4¢-1g2,
13/ BIS ac P. 4-164,
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below the Union Gas powerhouse, a fishing facilicy that is
accessible to persong with disabilitdes. q0/

COMPREHENSIVE PLANS

Section 10(a) {2) of the FPA requires the Commiseion eo
consider the extent to which a project is consistent with federal
or state comprehensive plans for improving, developing, or
conserving a waterwvay or waterways affecred by the Project,
Under Section 10(a) (2}, federal and otate agencies filed a total
of 13 plans. Of these, we identified nine plans relevant to the
project. 41/ ‘The project does not conflict with any of these
comprehensive plans.

COMPREHENSIVE DEVELOPMENT

Sections 4(e) and 10(a) (1) of the FPA 42/ require the
Commission, in acting on applications for license, to give equal
consideration to the power and ‘development Purposes and to the
purposes of energy conservation, the protection, mitigation and
enhancement of f£ish and wildlife, the protection of recreation
opportunities, and the preservation of other aspects of
environmental quality. Any license issued shall be such as in
the Commissionts Jjudgement will be best adapted to a

40/ FKennebec Valley proposed a number of additional
recomrendations relating ro parking and access and to water
quality in the project area, The EIS explained either why
Kennebee Valley's concerns should be satisfied by the
staff's recommended license conditions or why the additional
recommendations were inappropriate ox unnecesgary. See EIS
at pp. B-278 through B-2B4. Rs the EIS responded adequately
to Kennebec Valley's concerns, we will not reiterate thoge
regponses in detail here.

41/ Strategic Plan for Management of Atlantic Salmon in Maine,
1981, Atlantic Sea-Run Salmon Comminsion; Maine River Study
- Final Report, 1982, Maine Department Of Conservation:
State Comprehensive River Management Plan, 1987, Maine State
Planning Office; Hydrology of Flocds - Kennebec River Basin,
Maine, 1985, U.S. Army Corps of Engineera; Hydrology of
Floods, Kennebee River Basin, Maine, Part II, 1988, U.S.
Army Corps of Enginears; Water Resource Study - Xennebec
River Basin, 1989, U.S. Army Corps of Engineers; Fisheries
USA: The Recreational Figheries Policy of the FWS, Fish and
Wildlife Service; North Amexican Waterfowl Management Plan,
1986, Interior and Canadian Wildlife Sexvice; Final p1s -
Restoration of Atlantie Salmon to New England Rivers, 1989,
Interior.

42/ 16 U.S.C. §§ 797(e) and 803(a) (1.
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Comprehennive plan for 1 ing or developing a wate
Yaterwayg for all beneficial pubij u S o
licenge thip project, ana thepte . A i e i

herein, reflect guch eonaidexati::? *H sanditione Hhcludea

The EIS analyzed the environmental e
operation of thega combined Projects. Yyeriects of & 5 ontinned

It recommends a number of
measures to protect and enhance g nme
measures wily prect sl o nvironmental Tepources. Thege

£
downs to improve fish ang wildlife resou
g rces, enhanc
Tecreational resources in the project vicinity, and ;rotect
cultural resourceg affected by the Project.

In determining vwhether a propoped roject will b
adapted to a comprehengive planrggz devgloging a wate:vggst
beneficial publie burposes, pursuant to Section 10(a) {1} of
FPA, the Commisaion considers a pumbey of p
factors, including the economic benefitg of

Under the Commiae{on'y approach to evaluating th
of hydropower projects, ag articulated in ro., 435 des

th
Commission employs an analyein that uges current cuet':si% cogpare

basic purpose of
a general
estimate of the potential power benefits and the x:ogts of a

pProject, and Teasonable alternatives Lo project wer. The
estimate helps to Bupport an informed degsinn cggceming what ip
in the publie interest wirn respect to a pruposed license, In
making its decision, the Commigeion congiders the Project power
benefits both with the applicant'g Proposed mitigation ang
enhancement measures and with the Commisgion'g Proposed
modifications and additions to the applicant'g pPropomal .,

R8s proposed by PPL Hydro, the Messalonpkee Project wonld
produce an average of 18.35%5 gigawatt-hours {GWh) of energy
anmually at an anpual cost of about $543,000 {28.¢ mille/Kim) ,
The anoual valua of the project's Powexr would be $1,016,000 (53.5
mills/kWh) baped on the current cost of altemative power, He
base this value on the cogt of alternative resources, which in
stion turbine

44/ To determine
whether the Proposed project ig currently economically

beneficial, we subtract the project's cost from the value of the
pProject’s power. Thus, we find the project would be economically

43/ 72 FERC 9 61,027 (1995} .

44/ Our estimate of the value of project power ig more
completely described in the IS a: P- 2-55, n. 10.
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benaficial, costing about $473,000 annually (24.9 mille/kWh) legs
than the current rost of alternative power. d

A8 licensed by the Comm{ssion, the project will produce an
average of 17.18%0 GWh of energy annually at an annual cost of
about $570,000 (33.2 mills/kWh). ‘The current annual value of the
licenged Project's power ig abont $981,000 (57.1 mills/ichh) .
Thus, we find the project ae licensed is economically beneficial,
costing $411,000 annually (23.9 millas/kWh) less than the curreng
cost of alternative power.

Baged on our review of the agency and public comments, ana
our evaluation of the environmental and economic effects of the
propoged project and itg alternatives pursuant to
Section 10{a) (1}, we find that the Messalonskee Project, with our
protection and enhancement measurea, will be best adapted to the
comprehengive development of the Messalonskee Stream and Kennebece
River Basin for all beneficial public uses.

LICENSE TERM

Section 15(e} of the FPA specifies that any new license
issued shall be for a term that we determine Lo be in the public
interest but the term may not be less than 30 years or more than
50 years. Our policy establighes 30-year terms for projects that
Propoge little or no redevelopment, new construction, new
capacity, or enhancement; 40-year terms For projects that Propose
moderate redevelopment, new congtruction, new capacity, or
enhancement; and 50-year terms for projects that propose
extenaive redevelopment, new construction, new capacity, or
enbancement. FPL Hydro does not Propose any new capacity or
development at the Messalonskee Project.

Central Maipe, the original applicant, suggested that we
coordinate the license terms for the projects encompassed in the
Rennebec River Basin EIS to expire similtaneously with the
license for the Hydro-Kennebec Project No, 2611, anothey project
on the mainstem Kennebec River, That license expires in the year
2036. Central Maine argued that this would enable the Commission
to ensure that numerous licenses in the Kennebec River Pasin
would expire arcund the same time.

In our policy statement on cumulative impacts and license
reopeners, we stated that we would endeavor to coordinate the
explration dates of licenses for projects located in the same
river basin to the maximum extent feasible, consistent with our
commitment to considering the cumulative impacts of projects in
the spame river basin collectively ac relicensing. 45/ In earlier

45/ Use of Remerved Authority in Hydropower Licenges to
(continued...)
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orders issuing licensee for other projects enconpassed in the
Kennebec River Basin BIS, we concluded thae issuing licenses with
the expiration dates Central Maine suggested would further this
policy, not only by ensuring that thosa licensen would expire
aimultaneously,” 46/ but alspo by providing an opportunicy for

in 2036, Following that policy here, we will issue a
a 37-year term for the Mesoalonskee Project, effective the first
day of the month in which this license i¢ lesued. g8/

SIMMARY DF FINDIRGS

The Fimal BIS includes background information, analysis of
impacts, discussion of enhancement measures, and support for
related licenee articles. The Project will not result in any
major, long-term adverge environmental impacts.

45/(...continued)
Ameliorate Cumulative Impacta, 59 Ped. Reg. 66718
{Decexber 28, 1994), FERC Statutes and Regulations 9 31,010
at p. 31,219 (1994). This policy 48 codified at 18 C.F.R.
§ 2.23 (1999). See alag Central Maine Power Company, 73
FERC § 61,149 at p. 61,422 (1995} ; Duke Power Company, 73
FERC 61,335 at p. 61,940 {1995) .

46/ Because those projects entailed differing degrees of
construction and enhancement, the licenses would not have

expired at the same time if we had based each license term
on those factors alone.

See, e.9., 81 FERC § 61,249 at p. 62,123,

EE

Bepides the Hydro-Kennebec Project licensge, expiring in
2036, the license for the Benton Falls Project No. 5073
expires in 2034, 1In addition, the license for the Flagstafr
Project No. 2612 expired in 1997 (po new license has yet
been issued), and several other projects have licensesn
expiring within the next ten years: Harris Project No. 2142
(2001) ; and Aneon Project No. 2365, Abenaki Project Na.
2364, and Lockwood Project No, 2574 {2004) . New licenses
could be imsued for those projects with expiration dates
coordinated with thome of the licenses ve are issuing in the
present orders. We cannot, of course, commit ourselves here
to issuing such licenses; moreover, the terma of puch
licenses an we may issue for thoge projects may also depend
on other factors, such as the amount of new construccion
involved. However, ocur action in the prepent orders makes
such coordination possible.
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The design of this project is consistent with the
engineering standardg governing dam safety. The project will be
gafe if operated and maintained in accordance with the
Tequirements of this license.

We conclude that iesuing a license for the Messalonskee
Project, with our required enhancement measures, will not
conflict with any planned or authorized development, and will be
best adapted to a plan for comprehensive developmant of the
waterway for beneficial public uses,

The Commimmsion_orders:

(A} This licemse is imsued to FPL Energy Maine Hydro LLC,
for a pericd of 37 years, effective the firpt day of the month in
which this order is issued, to operate and maintain the
Megsalonskee Project No. 2556. This license is subject to the
terms and conditione of the FPA, which im incorporated by
reference as paxrt of thig license, and subject to the regulations
the Commission imsues under the provisions of the FPA_

(B} The project consistas of:

(1) All lands, ko the extent of the licensce's interesr in
thoge lands, shown in the following exhibits:

= l! 2555 -

1 1001 Project Map

2 1002 Detail Map - Messalonskee Lake
Development

3 1003 Detall Map - Oakland
Development

4 1004 Detail Map - Rice Rips

* Development

3 1005 " Detail Map - Union Gas

Development

(2} The project works, conaieting of the following
developments and components: -

(a) The Messalonskee Lake Development consisting of:

(1) an L-shaped masonry gravity dam, 12.5 feet high and 150
feet long, including: a 108-foot-long spillway section
topped with 2-foot-high flashboards, two 10-foot-high by 12-
foot-wide Taintor gate sections, and a 10-foot high by 3-
faot wide wastegate section: and (11} a storage reservolr,

.



Project ., 4556-004, pt al. - 21 . Project No. 2556-904, er al. - 22 .

3,500 feet wide and 15 mileg long, with a surface ares of 2 Eﬁ’jeg "'°§’“’ generally deocribed above are more
3,600 acres and a grose Btorage capacity of 110,00p acre popcitically shown

! and described by thoge portions of
feet (RF); Exhibits A and F shown below:

: Bxhihdir A - The followin sections of Exhibir A filed
(b) The Oakland S¢elopment, coneisting of: (1) a concrete " December 4, 1991: The tugbine and generator descriptions on
gravity dam with a §3-foot-long mpiliway Bection with a pages R-25 through A-28; ang additional mechanical ang
crest elevation of 207.1 feet, a 31-foot-long by 35-foot. electrical squipment described elsewhere on 8 A-29
wide intake pection with a deck elevation of 213.3 feet, and through A-13 Pege
aigate(::;:tinn withf:me ';‘aintor gate, 6 feet high by 12 feet ® N
wide; a 1,9500-foot- ong oundment with surface area =
of 10 acreg, a 9ross storage c‘m:lgacity of 50 AF, and Eﬁéﬁéﬁf‘ E;lfollowing fehibit drawings filed on
negligible useablie storage; {1ii) a 466-foot-long ' )
Eiberglamg-1ined 10-foot-diameter ptee) Penstock: {iv) a Exhibie - EERC. Drawing Showing
concrete-steel with gtone masonry powerhouse, so feet high No. 2556
by Jsiteer. vide by 39 feet long, housing one w;:rtical
Franeis turbine and Allis-Chalmers generator with a rated Deve
capacity of 2,800 kW: anq (v} appurtenant facilitien; : 1006 gi;“?lg?:ﬁ“g}’:fit;m,l‘me“"'

Sections

{c) The Rice Rips LPevelopmant, consisting of: (1) a 220- 2 Spment -
foot-long concrete ‘Ambursen. Gam containing: a 51-foot-long, Ato3 ‘I’ﬂi‘iﬁ:d g:’::éock :hst,r::m-rank
non-overflow embankmént gection with a concrete core wall; a - Plan’
41-foot-long by 30-foot-wide, gated conerete intake gection; ‘ Elevacions & Sections
2 16-foot-long steel flashboard section; a 73-foot-long 3 1008 Oakland Development -
8pillway gection with crest at elevation 139.3 feet; and a Powerhouse Plans & Sections
50-foot-long, earthen asection with conerete core wall; (44) q 1009 Rice Rips Development . Dam
2 1.6-mile-long irmpoundment with a gross storage capacity of Plan, Elevation g Sectiong
1,000 AP: (114} a 2,293-foot-long, 10-foot-diameter, wood 5 1010 Rice Rips Development -
Btave penstock; (iv} a 150-foot-diameter surge pond Penstock Plan & Details
containing a 6€7-foot-long seconda spillvay section and a 6 1011 Rice Ripe Development - Surge
27-foot-long primary spillway pection with S-foot-high Pond Plan & Sections
hinged flashboards; [v} a concrete and preel with brick 7 1012 Rice Rips Development -
poverhouse, 31 feet by 43 feet, housing one vertical Francis

Powerhoupe Plans, Elevationsg
turbine and General Electric generator with a rated capacity

- Sections

of 1,600 kW: and (w1} appurtenant facilities, P 1013 Union Gas Development - Dam
& Plan, Elevation & Sections

(dl The Unfion Gasg Development, consisting of: (1) a 343- . 9 1014 Union Gas Development -
foot-long, 31-foot-high, Stone-magonry gravity dam Powerhouse Plan, Elevation &
containing: a non-overflow pection measuring 122 feet frem Sectiong
the east river bank to an angle point where it continuen 15 "
feet to the gate section and S4 feer downstream; a 32-foot- (3} a1l structures, fixtures, equipment, or facilities used
iong gated intake mection with three, §-foot-high by &-foot- to operate or maintain the project ang located within the
wide deep gates; a 32-foot by 1i-foot wooden gatehouse: a project boundary; all portable property that may be employed
32-foot-long spillway pection topped with 18-inch-high, pin- in comnection with the Project and located within or outside
supporxted flashboards; a 41-foot-long, magonry intake the project boundary; and all riparian or other righrs
section with rwo B-foot-diameter intakes; and a 73-foot-long necessary or appropriate in the operation or maintenance of
8tone maponry non-overflow section; (i) a concrete-stone the project.
masonry powerhouse, 50 feet high by 46 feet wide by €0 feet . %
long, housing one vertical Francis turbine and General (C) The Exhibitg A, F, and G described above are approved
Blectric generator combination with 2 rated capacity of and made part of the licenge.
1,500 kW; (144} a 1.5-mile-long impoundment with a gross

storage capacity of €00 AF; and (iv) appurtenant facilities. (D} Thie license is subject to articles set forth in Form
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L-3 (October 1975}, entitled *Terms and Conditions of License for

Constructed Major Project on Navigable Waters® and the following
additional articles.

Article 201. The licensee shall pay the Unired States an
annual charge, effective the first day of the month in which this
license {a isoued, for the purposes of reimbursing the Dnited
States for the cost of administration of Part I of the Federal
Power Act, as determined in accordance with the provigions of the
Commission's regulations in effect from time to time. The
authorized installed capacity for that purpose is 5,900 RkW.

Article 202. Pursuant to Section 10(d} of the Federal Power
Act, a specified reasonasble rate of return upon the net
investment in the project shall be uged for determining surplus
earnings of the project for the establishment and maintenance of
wnmortization reserves. The licensee shall et agide in a project
amortization reserve account at the end of each fiscal year ome-
half of the project surplus earnings, if any, in excess of the
specified rate of return per anmum on the net investment, To the
extent that there is a deficiency of preject earnings below the
specified rate of return per annum for any fiscal year, the
licensee ghall deduct the amount of that deficiency from the
amount of any surplus earnings subseguently accumulated, nntil
absorbed. The licensee shall set asnidae one-half of the remaining
surplus earnings, if any, cumulatively computed, in the project
amortization reserve account. The licensee shall maintain the

amounts established in the project amortization reserve account
until further order of the Cetmiseion.

The specified reasonable rate of return used in computing
amortization reserves shall be calculated annually based on
current capital ratioms developed from an average of 13 monthly
balances of amounts properly included in the licensee's long-term
debt and proprietary capital accounts as listed in the
Commission's Uniform System of Accounts. The cost rate for such
ratics shall be the weighted average cost of long-term debt and
preferred stock for the year, and the cost of common equity shall
be the interest rate on 10-year government bonds (reported as the
Treasury Department’s 10-year constant maturity series) computed

on the monthly average for the year in questicn plus 4 percentage

pointe {400 basis points)

Article 203. If the licensee's project was directly
benefitted by the construction work of another licengee, a
permittee, or the United States on a storage reservolr or other
headwater improvement during the texm of the original licenme
{including extensione of that term by annual licenses), and if
those headwater benefits were not previocusly assesped and
reimbureed to the owner of the headwater inmprovement, the
licensee shall reimburge the owner of the headwater improvement
for those benefits, at such time ag they are assessed, in the

mounted on type D (3-1/4% x 7-3/8") aperture cards.
3 ~#hall submit—t—Topy—of—Porm—EERc £ h—tho-ap.
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same manner a

8 for benefite received during the term of this new
license.

Axticle 204. wWithin—es- days of the date of issuance of the
license, the licensee shall file three original sets of aperture

cards of the approved drawings. The drawings must be Teproduced
on silver or gelatin 35 mm microfiim. All microfilm mist be

et TR rdg
-

Prior to microfilming, the FERC Drawing Number shall be
shown in the margin beleow the title block of the approved
drawing. After mounting, the FERC Drawing Number must be typed
on the upper tight corner of each aperture card. hdditionally,
the Project Wumber, FERC Exhibit {e.g., F-1, G-1, etc.}, Drawing
Title, and date of this license must be typed on the upper left
corner of each aperture card.

Two sets of the aperture cards shall be filed with the
Secretary of the Commiseion, ATTN: OHL/Division of Licensing ang
Compliance. The third set of aperture cards shall be filed with
Commission's New York Regional Office.

naee shall release inptantaneocus minimum flows of
nflow to Messalonskee Lake, whichever is less
time shall minimum flows drop below 15 cfs),
¢ Lake, Oakland, Rice Rips, and Union Gas -~
developments as measdxwed in the Union Gas tailrace immediately
downstream of the UnionGas dam, The licensee phall) release an
instantaneous minimum £low of 25 cfs or the inflow to
Messalonskee Lake, whicheve! 8 lesg (except that at no time
shall minimum flows drop bel 5 cfa), to Messalonskee Stream as
meagured immediately downstream the Rice Rips dam. The 100-
cfs minimum flow requirement for t Rice Rips development is

inclusive of the 25 cfs requirement the Rice Rips bypassed
reach.

D

Minimum flow releases from the thréade
temporarily medified if required by operating rgencies beyond
the control of the licensee, and for short perio upon mutual
agreement between the licensee, U.S. Fiah and wild
the Maine Department of Inland Figheries and Wildlife)
Maine Department of Environmental Protection. If the f
modified, the licensee shall notify the Commission as so
possible, but no later than 10 days after each such incident

# AMENDED OCT. 13, 1999. SEE CRDER

% % ARTICLE 4Ol AMENDED OCT. 12,2000, SEE ORDER
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L - Within 60 days or inptaliation of water level The plan shall include, byt heed not be limited to-
pd etreamflow monitoring devices required by Article 404, the schedule for Installing the monitoring equipmnt:t:he pmpgaed
ge impoundment fluctuation levels for the loction, design, and calibration of the monitoring emuipment;
enhancement of water quality and aquatic resources the mathod of data collection; a provision for providing the dara
alonekee Stream and the Kennebec River. to :hg nsulted agencies, within*au ays from_the date of the
23enclen’ Mequest for the data;/and 3 | rovision for notification -
censee ghall 1imit ethe maximum draw-down of water --'6% the Maind\ Department of Inland Fiahgrien and Wildlife and f
alonskee Lake to within 0.5 foot from June 1 to Maine Departmdnt of Egvironmental Protection prior to any -~
August 31, an 0 _foot for the remainder of the year, of full A " ..proposed draw-d of up to 8. feet for floed contxol.- This plan
pond elevation 235.9 feet. The top 0.5 foor of Messalonskee may {AcOfporate &k SEING rionitoring equipheRt-as—I6ng ag i meetg
Lake shall be manawed to provide the guaranteed 1S-efs minimum the standards of th U.S. Geological Survey.
flows required in cle 401 of this license. The licenges
ghall limit the maxdi

draw-down of water levels .}“ the Oakland The licensee ghall repare the plan after consultation with
full pond elevation of 207.1 feet. the U.S. Fisb and Wildlife Sexvice, Rational Marine Fisheries
mum draw-down of water levels in Service, U.3. Goological Sukyey, Maine Department of Inland
the Rice Rips impoundment po ull pond elevation of Figheries and Wildlife, Maipe epartment of Marine Resources, ang
139.1 feet. The licensee ghal Maine Department of Environment Protection,
¥ater levels in the Union Gas i -3 Eoot of Eul}
pond elevation of¥59.1 feet.

impoundment to 1,0 foot
The licensee shall 1imit

The llcensee shall include with, the plan dotumentation of

agency consultation, copies-of comme: and recommendations on
The maximum drawdown limitationsg be temporarily modified he oy -

the completed plan after it has been Prepared and provided to the
Lf required by operating emergencies beydmd the control of the agencieg, and specifie descriptions of héw the agenciles' comments
licensee, and for short periode upon mutua agreement between the are accommodated by the plan. The licensed hall allow a minimum
licensee, the U.3. Pish and wildlf:e Service, ne Department of

of 30 days For the agencies to comment and t ke
Inland Fisheries and Wildlife, and Maine Depar recommendations before £iling the plan with th Lommisnion.
Environmental Protection, If the drawdown limits the licensee doss not adopt a recommendation, the
modified, the licengee ghal include the licensee's reasons, based on site-spect
possible, but no later than ten daye after each Buch . information. .
Notification of drawdowns that exceed the restriction
egssalonskee Lake or any of the three impoundmentes from
through and including July 31 shall include the reason for
drawdown and documentation of prior consultation with the Mai)
Department of XInland Fisheries and Wildlife,

changes required by the Cormissipn.,
Arricle 403. Wichin 60 days of installation of wakter lavel
and streamflow monitoring devicesg required by article 404, the

Article 405, Within, of license issuance, the
licensee shall, to prevent figh stranding below the Union Gag # & 4w licengee shall file with the.Commingion, for approval, a plan to
dam, implement the following downramping routine at the Union Gas release the minimum flows reguired by article 401 of this
development: When closing wicker gates, closures from 70 percent license., The Plan shall inciude, at a minimm:

open to 40 percent open gshall occur over a fixed 30 minute

period, resulting in a gradual reduction of 1 percent gate {1} the method of releage for each development;

closing per minute. No restrictions shall apply to wicket gate .

closings from 100 percent open to 70 percent open, or from 40 [2) specific measures that would ensure that the minimum
percent open to 0.0 percent open.

Elow requirements would be met at all times; .
~N
. Within‘six months/of 1icense issuance, tiie, (3] an explanation of any modifications to existing
aplicensee g for Codmisgion-Spproval a plan to install, facilitiee to release the required minimum flows; and
operate, and maintain el and streamflow monitoring :
equipment necessary to monitor Liaoce with the {4}
minimum Flows required by Article 401, impoun \aiad
limits requirea by Article 402, and downramping at Uni
required by Article 403.

design drawings, including any pertinent hydraulic
calculations, and technical gpecifications for any
modifications to facilities meceesary to meet the

minimum flow requirements.

- - , =

HBwn ARTICLES 4oy 3 405 MODIFIED BY PAPAGRAPHS
(8) THROUGH (G) o ORDER wWOD. 3 APPR . MmN,
FLOW REL. % Mon. PLAMS ....... TUNE L , 2001,

12, 2000. s=t ORDER ' (Sce Order) AL LY QRDER AMENDING ORDER
MOD/APPR. MIN. FLow... = FEB.2), 2002 . (cec Ordec)

#* ARTICLE 402 AMENDED OCT. (2, 2000. SEE ORDER.

¥ARTICLE oy AMENDES OCT.”
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The Commission reserves the right to require changes to the the Commission for approval. If the licensee does not adopt a
plan. The plan for releasing the required minimum flows ghall recommendation. the filing shall inclyde the licensee's reasong,
not be lmplemented until the licenses ig notified that the plan based on gite-specific informatio
is approved. Upon Commission approval, the licensee shall

implement the plan including any changes required by the
Commission,

.

ot be implemented
until the licensee ig notified that the plan is approved. Upon
Article 40f. Authority is reserved to the Commission to Ci 8sion approval the licensee shall implement the plan,
require the licenpee to construct, operate, and maintain, or including any changes required by the Commigsion.
provide for the construction, operation, and maintenance of, such
upstream and downstyeam fishways ag may be prescribed by the If the results of the 5:year monitoring program indicace
Secretary of the Interior under Section 18 of the Federal Power that violatione of the Class GPA standards for trophic state
Act, . . still occur, the Commission may direct the licensee to modify
- project structures or operations, including alternative Flow
¥#* Article 407. Withiy pix months of license issuance, the releases, as neceasary to protect water quality in Messalonskee
licengee shall file for Commissdon approval a water quality * Stream.

monitoring plan to ensure that development operations and -
f:cié:téses d;h uohcontribute go violations of state water quality ¥ *’1 tc mil “ig:ig“"hﬁ:ﬁgi‘m
standards, e licen h £ - . 3 ensee gha e

dissolved oxygen, :em;:f-a:uzl,'angrc:,:.grggﬁ;ﬁ’e:ifgv;fgnin"r management plan that would describe the methods to implement the
i a0 SaentiEy meciose ot heC eroy GroR Messalonakes Lake Siosgalonenes Taks Waterton sommomacar 27, CUCHimed 1 the

am, an en ericds of generation during sampling. Th : n

plan shall incluﬁe‘,’ but need g;t be limited tg: g ® Commiseion on June 30, 1593. The waterfowl management plan shall

provide a basis rox detexrmining trends in waterfowl uge and
{1} the methodology, including sampling protocol based on wetland habitat at Messalonskee Lake. The waterfowl management
the Maine Department of Environmental Protection'e mogt plan shall gpecify, at a minimm: (a) the metheds to be used to
Tecent river sampling protocol, or other protocol aggess the gtatus and trends in the quantity of wetlands in
approved by the Maine Department of Envirommental » Messalonskee Lake; and (b) the metheds~to be used to moniter
Protection;

waterfowl, wading birxd, and black tern use of the Messalonskee
Lake wetlands. The plan shall almo include a schedule for
(2}  a schedule for implementation of the plan; conducting and reporting the perilodic assesament of the

Messalonskee Lake wetlands and assoclated wildlife upe. ‘The
f4)  a nchedule for consultation with the consulted agencies periodic aseesement shall be conducted at an interval of every 5

concerning the results of the monitoring; and Yeaxs through the term of the license, ag pet forth in the June

30, 1993 *Messalonskee Lake Waterfowl Mapagement Plan*. After .
5 £ omm completing each assessment, the licensee ghall file a report wit
= ;1::2352}: :gzpoitingot:‘;e:g;ucme:gsngtg th:nts, o the Commission that includes, at a minimum, the periedic
Commiesion asgesoment resgults, and any recommendations for modiflcations of
: project operations or the implementation of other measures to
The licensee shall prepare the plan after consultation with enhance waterfowl habitat, as might be appropriate.
the Maine Department of Environmental Protection, U.5. Fish and

Wildlife Service, National Marine Pisheries Servic Maine

: The licensee shall prepare the waterfowl management plan
Department of Inland Fisheries and’ Wildl{fe, ana:

Ne Department after consultation with the Maine Department of Inland Fisherles
of Marine Resources.: The licensee shall include ‘wikh the plan . - and Wildlife and U.S. Pish and Wildlife Service. The licenses
documentation of agency consultation, copies of comments and shall  include

with the plan documentation of consultation, copies
recommendations on the completed plan after it has been prepared g of comments and recommendations on the completed plan after it
and provided to the agencles, and specific descriptions of how

has been prepared and provided to the agencies, and np;oi.;{iic
the agenciles® cc LB are accc dated by the plan, The descriptions of how the agencies' comments are accommodat
11cengee shall allow a minimum or 3o dayny:or tﬁe agencles to the plan. The licensee shall allow a minimum of 30 days for the
comment and to make recommendations before filing the plan with agencies to comment and to make recommendations prior to filing

#* ARTICLE 4OT MODI\FIED BY PARAGP.APH (B) ofF ORDER # N ARTICLE HO8 MoDIFIED BY PARAGRAPH 'CB) of ORDER
MeD. 3 APPR. \WATER QUAL. MON,. PLAN.... MAR.J0O, 2001} MOD.B APPR., WATE AT Cw L MMGT, Plan. MAY 17, 2Zooo
See Order, : See Order.
_-_—-—-n-—
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the plan with the Commipsion for approval. If the licensee does
not adopt a recommendation, the filing shall include the

licensee's reamons, based on project-speciric information. -
Upon approval, the licensee shall implement the plan,

operation or water Jevels in the lake if the asdsegsment results

show that such modificacions are warranted to protect nesting
waterfowl .

# " Arricle 409, ¥ithin pix montha of license ismuance, the
licensee phall file for Commission approval a recreation plan
showing existing recreational development and indicating the
entities responsible for operation and maintenance of the
facilities for the Oakland development. The plan ghall also

provide for the following recreation enhancements at Memsalonskee

Lake:

the parking area to the picnic and day-use area; (3) an extended

footpath for walking and shorefront activitien; (4} management of

the recreational facilities at the site; and (5) interpretive
esigns at Oakland dam.

The plan shall provide for, but need not be limited to: (1)
final site plans for the facilities cited above: (2) erosion and
sediment control during construction; (3} an implementation
echedule; and (4) protections for vetlands and wildlife when the
recreational enhancements are implemented.

The licensee shall prepare the plan after consulting with
the Maine Department of Enviroomental Protection, the Maine
Department .of Conservation, the U.8,.Pish _and -Hildlife Service,
and the-Natural Resources Conservation Service. The licensee

has been prepared and provided to the entities, ana specific
descriptions of how the entitieg® comments are accommodated by
the plan. The licensee ghall allow a minimum of 30 days for the
entities to comment and to make recommendations prior to filing
the plan with the Commission for approval. If the licensee does
oot adopt 2 recommendation, the £iling shall include the
licensee's reasons, based on Bite-specific information.

The Commission reserves the right to require changes to the
plan. RNo ground-disturbing or land-clearing activities for new
recreation facilities mhall begin until the licensee is notifled
that the plan is approved. Upon approval, the licensee shall
implement the plan, including any changes required by the
Commission.

¥ ARTICLES 402, 410, 4|

The Commission

MODIFIED BY PARAGRAPHS (B),(C), (D), cnd CE) o¢
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Axticle 410. within 8ix months of license issuance, the
licensee ghall file for Commission approval a recreation plan

gshowing existing recreational development and indicating the

maintenance of the

'Pment. The plan shall algo
lowing recreation enhancements: {1}
designating the corridor between the Oakland and Rice Rips
developments ag a greenbelt or multi-usge area on the east aide of
Messalonskee Stream and the Rice Rips impoundment from the
Oakland dam to Rice Rips dam; {2} a parking area: ang (2) carry.
in boat access to the Rice Rips impoundment .,

The plan shall provide for, but need not be limieed to: (1)
final eite plans for the facilities cited above: {2) erosion and
gediment control during construction; (3) an implementation
schedule; and (4) protections for wetlandg and wildlife when the
recreational enhancements are implemented.

The licensee ghall prepare the plan after consulting with
the Maine Department ©of Environmental Protection, the Maine
Department of Conservation, the U.S, Fish and Wildlife Service,
and the town of Oakland. The licensee shall include with the
plan documentation of consultation,
recommendations on the completed Plan after it
and provided to the entities, and speciric des
the entities' comments are accommodated by the plan.
licensee shall allow a minimum of 30 day
comment and to make Tecommendations prior to £ilin
the Commission for approval. 1If the licensee does not adopt a
recommendation, the filing phall include the licenses'g reasons,
based on development-specific information.

The Commigsion reserves the right to require changes to the
plan. Ro ground-digturbing or Iand-clearingr activities for new
recreation facilities phall begin until the licensee is notified
Upon approval, the licensee ghal)
implement the plan, including any changes required by the

Article 413,
licensee ghall file for Commission approval a recreation plan
showing existing recreational development and indicating the
entities responsible for operation and maintenance of the
facilities at the Union Gam development. The plan shall provide

with disabjlities,

Union Gas powerhouse, a platform for bank fishing downstream of
the tailrace, and an accega from the parking lot to the platform.

OPDER ™MOD. 3 APPR ,

RECREATION PLAN. JUNE 26, 2000.

See

Oder,
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The plan ehall provide for, but need not be limited to, the
following:

{1) fipal site plano for the facilities eited above;

(2) a diecussion of how the noeds of the disabled were
considered in the planning and depign of each
recreation facilicy;

{3) erosion and sediment control during construction:
(4) an implementation echedule; and

(5) protections for wetlands and wildlife when the
recreational enhancements are implemented.

The licensee shall prepare the plan after consulting with
the Maine Department of Enviroomental Protection, the Maine
Department of Conservation, the U.S. Pish and Wildlife Service,
the city of Waterville, the HWaterville Conservation Committee,
and the Natural Resources Conser¢Arivm Sexyice. The licengee
shall include with the plan- naﬂusmanmﬂgm.om,.douu:unwn»un. copies
of comments and recommendations on the completed plan after 4t
has been prepared and provided to the entities, and specific
deacriptions of how the entities' commente are accommodated by
the plan. The licengee phall allow a minirmum of 30 daye for the
entitien to commont and to make recommendations wnpnn to £iling
the plan with the Comnlesion for approval. If the licensee does
not adopt a recommendation, the £iling shall include the
licensee's reasons, baned on development-specific information.

The Comnission remerves the right to require changes to the
plan. No ground-disturbing or land-clearing activitice for new
recreation facilities shall begin until the licensee ip notified
that the plan in approved. Upcn approval, the licensee shall
implement the plan, including any changes required by the
Comisnion,

Article 432 . Within three moaths of wmn.nuﬂn »ww:u:nmm the

npee ghall prepare a plan to monitor recreational use of Ethe
mewwna. Rice ru»u_un-.unwnn Sm._.oa Gas developments to determine
whether existing access facilities and the new facilities
required in Articles 409, 410, and 411 are meeting public use
demands without hamm to wetlands and wildiife. The plan shall
provide for monitoring the effectms of recreational use at the
developmente and filing a monitoring report concurrently with the
Form 80 recreational report, starting with the Form B0 report due

in 2004.

Bvery six mmug during the term of the license, the licensee

ha ile, with the Commiession, a report on the monitoring
nmnwwnm along with the Hnncuﬂnn.m.nna 80, Recreation Report. The

Project No. 2556-004, gt a), - 32 -

report shall include: (1) annual recreation use figures; (2) a
discussion of the adequacy of the licenoee‘s recreation

datar and (4) where thare is a need for additional facilitiea, a
recreation plan proposed by the 14 to te
recreation peeds at the developments., The licensea shall allow &
minimum of 30 days for the entities to comment and to make
recommendations prior te tiling the report and Form 80 with the
Commigsion.

The licensee shall prepare the recreation use monitoring
plan after consulting with the Maine Department of Inland
Fisherieo and Wildlife, U.S. Pish and Hildlife Service, National
Park Service, and Maine Department of Congervation. The licensee
ghall include with the plan documentation of coneultation, copies
of 8 and recc dations on the completed plan after it
bas been prepared and provided to the agencies, and mpecific
descriptions of how the agencies' comments are accommodated by
the plan, The licensee shall allow a minimum of 30 days for the
agencies to comment and to make recommendations prior to filing
the plan with the Commisslon for approval. If the licensee does
not adopt a recommendation, the filing shall include the
licensee's reasons, based on development-gpecific information.

The Commission reserves the right to require changes to the
plen. The monitoring plan ehall not be implemented until the
licenpee is notified that the m_.wa is approved. Upon approval,
the licensee shall implement the plan, including any changes
required by the Commisaion.

Arkiele 413, Within six months of license issuance, the
licensee ghall file for Commission approval a plan to enhance
habitat for brown trout by adding phade and instream cover at
HMesealonskee Stream below the Rice Rips dam. The plan shall
provide for, but need not be limited to: (1) fipal site plans
for the facilities cited above; (2) crosion and sediment centrol
during conotruction; and {3) an implementation schedule.

The licensee shall prepare the plan after consultation with
the U.5. Fioh and ¥ildlife Sexvice, Maine Department of Iniand
Fisheries and #ildlife, Xennebec Valley Chapter of Trout
Unlimited, and local angling groups,

The licensee ghall include with the plan documentation ‘of
consultation with the lieted entities, copies of comments and
recommendations on the completed w;: after it has been prepared
and provided ro the consulted ent ties, and specific descriptions
of how the entities' comments are accommodnted by the plan. The
licensee shall allow a minimum of 30 days for the consulted
entities to comment and to make recommendations before filing the
plan with the Commiesion. If the licensee does not adopt a

#HARTICLE Y13 MODIFIED BY PARAGRAPH (B)

OF ORDER MOD, 3 APPR., FISHERIES
HABITAT ENHANCEMENT PLAN, JUN. 12, 2000

See Order,
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recommendation, the Eiling shal) include the licenseea:

based on site-specifi~ information § reasons,

The Commission resérves the right to requi
re changeg ¢t
Plan. The enhancement plan shall nor be 1n1peg:mented ugtil :h::he
licensee ig notified that the plan {s aZpproved. Upon approval

the licengee shall lement th
required by the Cm'n'in‘;‘.]gﬂon. il including 1Y changes

not limited to the Cultura} Resourceg Management plan ({CRMP

£
the Oakland, Rice Rips, and tmion Gam developments. In the)evg:t
the Programmatie RAgreement ig terminated, the licensee shall
Implement the provisions of jtg 2pproved CRMP. The Comminaion

Article £35. (a) 1n accordance with the rovisions of ehy
article, the licensee shal} have the aut:hcritypto grant =
permission for certain cypes of uge and occupancy of pProject
lands and waters and to convey certain interests in roject lands

purposes of Protecting and enhancing the scenic, recreational,
and other environmental valueg of the Project. Por thage

for, any interests that it hag conveyed, under thig article, 1f¢
A permitted ugpe and occupancy violateg any condition of thig

violation. For a permitted use or ocCupancy, that action
includes, if neceseary, canceling the permiasion to uge and
occupy the project lands and waters and requiring the removal of
any non-complying structures and facilities.
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(b) The type of uae and occupancy of Project lands ang wvater
for which the licengee may grant permimsion without prior
Commigsion approval are:

(1} landscape plantings;

{2} non-commercial piers, landings, boat docks,
or similar structures ang facilities that can
dccommodate no mors than io watercraft at a
time and where gaid Eacility s intended to
serve aingle-family type dwellings;

(3}  embankments, bulkheads, retaining walls, or
similar structures for erosion control to
Protect the existing shoreline; and

{4) food plots ang other wildlife enhancement .

To the extent feagible and desirable to protect and enhance
the project's scenic, recreational, and other environmentcal
values, the licengee shall require multiple use and occupancy of

it grants permission are maintained in good repair and comply
with applicable state and local health and safety requirements,

Before granting permission for construction of bulkheads or
retaining walls, the licensee ahall:

(1}  insapect the gite of the proposed
construction;

(2) consider whether the planting of vegeration
or the use of riprap would be adequate to
control erosion at the site; and

(3) determine that the Proposed construction is
needed and would not change the basic contour
of the repervoir shoreline.

To implement thig paragraph (b}, the licensee may, among
other things, establish a program for issuing permits for the
specified types or use and occupancy of Project landg ana waters,
which may be subject to the payment of a reasonable fee to cover
the licensee's cosras of administering the permit program. The
Cormission reserves the right to require the licensee to file a
description of ite Standards, guidelines, and procedures for
implementing this paragraph (b} and to require modification of
those standards, guidelines, or procedures.



Project No. 2556-004, gt al. - 35 .

{e¢) The 14 may ¥ ea or rights-of-way
across, or leases of, project lands for:

11} replacement, nsion, realigmment, or
maintenance of bridges or roads where all
necegsary state and federal approvale have
been obtained;

12} storm drains and water mains;

13)  sewvers that do not discharge into project
waters;

{4} minor access roads;

(5} telephone, gaw, and electric utility
digtribution lines;

(6) non-project overhead electric transmission
lines that do not require erection of support
structures within the project boundary;

{?7) submarine, overhead, or underground major
telephone distribution cables or major
electric distribution lines (69-kV or less);
and

(8) water intake or pumping facilities that do
not extract more than one million gallons per
day from a project resarvoir.

No later tham Jasuary 31 of each year, the licensee shall
tile three copies of a report briefly describing for each
conveyance made under thie paragraph (c) during the prior
calendar year, the type of interest conveyed, the location of the
lands subject ke the conveyance, and the nature of the use for
which the interest was conveyed.

(d) The licensee may convey fee title to, eamements or
rights-of-way across, or leases of project lands for:

(1) construction of new bridges or roads for
which all necessary state and federal
approvale have been obtained;

(2) Bmewer or affluenc lines that diecharge into
project waters, for which all necessary
federal and state watexr quality certification
or permits have been cbtained;
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{3} other pipelines that cross project lands or
waters but do mot discharge inta project
waters;

4]  non-project overhead electric transmigslon
lines that require erection of support
structures within the project boundary, for
which all necessary federal and state
approvals have been obtained;

{5} private or public marinas that can
accommodate no more than 10 watercrafer at a
time and are located at least one-half miie
(measured over project waters) from any other
private or publie marina;

{6} recreational development consiscent with an
approved Exhibit R or approved report on
recreational resources of an Exhibit E; and

17} other ugen, 1f: (i) the amount of land
cooveyed for a particular use is five acres
or leas; (ii) all of the land conveyed is
located at least 7S feet, measured
horizontally, from project waters at normal
surface elevation; and ({ii) no more than 50
total acres of project lands for each
project development are conveyed under this
clause (d) (7) in any calendar year.

At least €0 days before conveying any interest in projeet
lande under this paragraph (d}, the licenoee must submit a lerter
to the Director, Office of Hydropower Licensing, sctating its
intent to convey the interest and briefly describing the type of
interest and location of the lands to be conveyed (a marked
exhibit G or X map may be used), the nature of the proposed usga,
the identity of any federal or state agency official consulted,
and any federal or state approvals required for the proposed use.
Unless the Director, within 45 days from the filing date,
requires the licensee to file an application for prior approval,
the licensee may convey the intended interest at the end of that
period.

(e} The following additional conditions apply to any
intended conveyance under paxagraph (c) or {d) of this arcicle:

(1) PBefore conveying the interest, the licenpee ghall
consult with federal and state figh and wildiife or recreation
agencies, as appropriate, and the State Higtorle Preservation
Officer.
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(2} Before conveying the interegt, the licensee ghall
determine that the Proeposed ume of the lande to be conveyed igq
not inconmistent with any approved exhibir R or approved report

if the project
does not have an approved exhibit R o approved report on

conveyed do not have
recreational value,

(3) The instrument of conveyance must {nclude the foliowing
covenants running with the land: (i} che use of the lands
conveyed shall not endanger health, create a nuisance, or
otherwige be incompatible with overall project recreational usge;
{i1) the grantee ghall take al) reasonable pPrecautions to ensure
that the construction, operation, ang maintenance of Btructures
or facilities on the conveyed lands will oceur in & manner thar
will protect the scenic, recreational, and environmental valueg
of the project; and (111) the grantee shall not unduly restrict
public access to project waters.

and other environmenta} valueg,

(£} The conveyance of an interest in project lands under
this article does not in itselr change the project boundaries.
The project boundaries may be changed to exclude lang conveyed
under this article cnly upon approval of revised exhibit G or K

the project only upon a determination that the lands are not
necesgary for project purposes, such as operation and
maintenance, Elowage, recreation, public access, protection of
environmental resources, and phoreline control, including
shoreline aesthetie values. Abgent extraordinary r:ircnmst:amces.
proposales to exclude lands conveyed under this article from the
project ghall be consolidated for consideration when revised
exhibit @ or K dravings would be filed for approval for other
purposes.

{g} The authority granted to the licensee under thig
article shall not apply to any part of the public lands ang
Teservations of the United States included within the project
boundary.

(E) The licensee shall serve copies of any Commiseion
filing required by this order on any entity specified in thig
order to be consulted on matters related to that £iling. Proot
of service on thege entities mume accompany the filing with the
Commission.
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(F} This order is £ina) unless a request for rehearing by
the Commission is fiieq within 30 days of the date of itpg
issuvance, as provided in Section 313 of the FPA. The filing of
requeat for rehearing does not operate as a Btay of the effective
date of this order eor of any other date specified in thip order,
except as specifically orderxed by the Commission. The licensee's
failure to file a request for rehearing shall constitute
acceptance of this order.

By the Commission. Cormigsioner Baily dissented in part with a
separate statement attached,
(SEAL)

David Ef. Boegers i

Secretary.
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APPENDIX A Oakland, Rice Rips, and Within 1.0 feet of fyl11
t [ 51 - - :
WATER QUALTTY CERTIFICATION — Automatic (run-of-river) pond elevations;
THEREFORE, the Department GRANTS certification that there ig a b i e B

reasonable agsurance that the continued operation of the
Messalonskee Project, am described above, will not violate

applicable water guality standards, SUBJECT TO THE FOLLOWING B
CONDITIONS:

1.

MINIMUM FLOWS

A. Except as temporarily modified by approved maintenance (o8
activities, emergencles beyond the applicant's control,
as defined below, or upon mutual agreement between the
applicant and DPepartment, the applicant shall diecharge
an instantanecus minimum f£low ol 15 cfs through all
project developments, including the Rice Rips bypasa,

at all times.

The top 0.5 feet of Messalongkee Lake ghall, in 3. WATER
addition to being used for generation flows, be used tro

augment natural flows to meet the 15 cfs minimum flow A.
requirement,

B.  Operating emergencies beyond the applicant's control
include, but may not be limited to, equipment failure
or other abnormal condition, and orders from local,
state, or federal law enforcement or public mafety
authorities,

c. The applicant shall, in accordance with the achedule B.
established in a new FERC license for the project,
submit plans for providing and monitoring the minimum
flows required by Part A of thieg condition. These
plane shall be reviewed by and must receive approval of
the DEP Bureau of Land and Water Qualiry.

WATER LEVELS

A. Except ags temporarily modified by (1) approved
maintenance activities, (2) inflowa to the project
area, {3) operating emergencies beyond the applicant's
control, as defined below, (4} by flashboard failure,
or (5) upon mutual agreement between the applicant and
Department, the following water levels shall be

maintained:
Messalonskee Lake Within 0.5 feet of full
{cycling) pond from 6/1-8/31 and

within 1.0 feet from 9/1-
5/31;

{cycling) pond elevaticn,

Operating emergencies beyond the applicant's control
include, but may not be limited to, equipment failure
Oor other temporary abnormal condition, and orders from

local, state, or federal law enforcement or public
safety authorities.

The applicant shall, in accordance with the schedule
established in a new FERC license for the project,
submit plans for providing and monitoring the water
levels in each of the project impoundments as required
by Part A of this condition. These plans shall be
reviewed by and must receive approval of the DEP Bureau
of Land and Water Quality.

QUALITY SAMPLING

The applicant shall sample dissclved oxygen,
temperature, and chlorophyll a in Messalonskee Stream.
The applicant shall also record flow out of the
Messalonskee Lake dam and identify pericds of
generation during sampling. The Department will review
the resules of this sampling in conjunction with
sampling being performed by the Oakland Waste Water
Treatment Plant in Rice Rips Lake.

Within € months following the issuance of a new FERC
license for the project, the applicant shall submic a

water quality sampling plan to the Department for
review and approval.

If it 1s determined, based on a review of the sampling
discussed in Part A of this condition and the sampling
performed by the Oakland Waste Water Treatment Planc,
that Messalonskee Stream is not meeting Class C
etandards for dissolved oxygen or Rice Rips Lake is not
meeting Class GPA standards for trophic state, the
Department reserves the right, after notice and
opportunity for hearing, and upon consideration of the
joint responsibility of the Town of Oakland and the
applicant, to require such reasonable structural and/or
operational changes to the Oakland Waste Water
Treatment Plant or the Messalonskee Project as are
deemed necessary to meet applicable Class C or Class
GPA standards, except that no changes to the
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Meosalonpkee Project will phe required unkiy ap least
5 years have Passed from the effective date of g new
FERC license for the Project,

4. DOWNRAMPING

The applicant shall implement the new downramping 8equence
At the Union Gas development ag outlined in the Bupporting
documentation for the application for 401 certification.

5. WATERFOWL NESTING

A.

The applicane shall implement the provisions of the
"Mesxalongkee Lake Waterfowl Management plape and begin
conducting wetland agsegsgments and waterfowl Surveysg
within 2 yeapg of the igsvance of a new FERrC licenge
for the project,

The applicant ghall consult with the Maine Department
of Inland Fipheries apg Wildlife regarding the findings
of the wetland aseessments and waterfowl Burveys., The
results aof thege aogessments and che applicant'g
Proposals for maintaining or enhancing wetlands and
waterfowl nesting shall be submittea ro the DEP Burean
of Land and Water Quality. After reviewing the
regulte, any applicant PTOposals, and DIFsW comments,
the Department shall oxder suech continuvation or
modification of water levels establiphed by this
abproval as is deemed necessary and appropriate to
protect nesting waterfowl,

6. RECREATIONAL FACILITIES

A.

The applicant ghaly maintain and improve recreacional
facilities ang public access within the project
boundaries including: installing project identification
s8igns at al} projects, evaluating the feasibllity of a
‘green belt/multi yge: area hetween rhe Oakland ang
Rice Rips Development, improving parking at the Rice
Rips Development, evaluating the £easib111ty of
creating a carry-in access site to the Rice Ripeo
impoundment, and improving parking at the Automatic
Develcpment..

The applicant shall, in accordance with the gchedyle
established in a pew FERC license for the pProject,
submit a schedule fror implementing part A of this
condition. Thig schedule shall ba reviewed by the
Department of Conservation and the DEP Bureau of Lang
and Water Quality and must he approved by the DEP
Bureau of Land and Water Qualicy.
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9.

LIMITS OF APPROVAL

This approval is limited to and includes the proposals and
pPlans contained in the application angd Supporting documents
submitted and affirmed to by the applicant, a1} variances
from the plans ana pProposals contained in said documents are
subject to the review and approval the Department prior teo
implementation.

COMPLIANCE WITH APPLICABLE LAWS

The applicant shall secure and appropriately comply with all
applicable federal, state ang local liicenses, permits, .
authorizat:ione, conditions, agreements and orders required
for the operation of the project.

EFFECTIVE DATE

This water quality certifieation shall be effectivc on the
date of igsuance of a new hydropower project license by the
Federal Energy Regulatory Commigsion (FERC) and shal}l expire
with the expiration of the FERC license.
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(Issued July 28, 1999)

Balley, commissioner, dissenting in parct:

I am not persuaded that the 100-cfs rininum flow is the best
resolution of this issue. Both the Draft and Final EIS concluded
that the 15 cfs minipum flow would provide an acceptable degree
of habitat enhancement for brown trout. Even assuming 100 cfs
vould provide maximum benefit for brown trout, this elevates that
interest disproPc:tionately, in my view, above equally competing
concerns to be considered under the Federal Power Act.

In addition, this issue highlights my belfef that section
10(}) recommendations more often than not become mandatory.

™

vicky A/ Balley
Commissioner





