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1.0 Genera

1.1 Purposeand Effect of Agreement

The Parties have entered into this Agreement for the purpose of resolving al issues that
have or could have been raised by the Parties in connection with the FERC relicensing of
the Project. The purpose of this Agreement is to establish the Licensee’' s obligations for
the protection, mitigation and enhancement of ecologica, environmentd, recrestiona and
cultural resources affected by the Project under aNew License to be issued by FERC, as
well as enforceable obligations of other Parties to this Agreement. It also pecifies
procedures to be used among the Parties to ensure the implementation of those License
Articles and other agreed upon obligations consstent with this Agreement, and with other
legal and regulatory mandates. For these purposes, the Parties agree that this Agreement
isfar and reasonable and in the public interest. The Parties dso agree that the license
compliance record by Licensee, and the protection, mitigation and enhancement mesasures
and the ather obligations of the Licensee in this Agreement judtify the issuance of aNew
License with aterm of 40 years. Except as specificdly provided below, each of the
Parties that are governmenta agencies (“ Governmental Parties’) agrees that the
Licensee' s parformance of its obligations under this Agreement will be consstent with

and isintended to fulfill the Licensee s exiging satutory and regulatory obligations, asto
each Governmentd Party relating to the relicensing of the Project, with regard to the
Federal Power Act, 16 U.S.C. 8 791(a) et. seq., Federa Water Pollution Control Act (as
amended), 33 U.S.C. § 1251 &t. seq., the Endangered Species Act 16 U.S.C. § 1531 «t.
seg., the Nationd Historic Preservation Act 16 U.S.C.§ 470F, and the Fish and Wildlife
Coordination Act 16 U.S.C. 8 661 et. seq. This Agreement is dso intended to resolve all
issues that have been or could have been raised in connection with the jurisdictional
resolution for Project lands lying within the Grest Smoky Mountains Nationd Park
established by 16 U.S.C. 8§ 403 et. seq.

1.2 Definitions

1.2.1 “Agreementsin Principle’ shdl mean the prdiminary agreements dated
September 8-9, 2003
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1.2.2 “Annual License” shdl mean the license(s) issued on an annud bass by
the Commission, pursuant to 16 U.S.C. § 808(a), upon expiration of the
current License on February 28, 2005 until such time as the Commission
issues aNew License for the Project, or upon expiration of the New
License until such time as the Commission issues a subsequent new

license for the Project.

1.2.3 “Commission” or “FERC” shdl mean the Federd Energy Regulatory

Commission.

1.2.4 “Drawdown” meansthe differencein resarvoir devation beow the
normd full pond devation.

1.25 *“Effective Date’ meansthe date as stated in Section 1.3.5 of this
Agreement

1.2.6 “FERC-Imposed Modification” dhdl exig if 1) the Commissonissuesa
New License that contains alicense article that is not included in the L-
Form (as defined by 18 C.F.R. § 2.9) applicable to the Project and that is
not proposed by the Parties, omits a Proposed License Article, modifies a
Proposed License Article or otherwise takes action that isinconsstent
with the terms of this Settlement Agreement, and 2) a Party determines, in
its sole judgment, that the Commission’s Order issuing the New License
materidly (i) increases a Party’ s overdl costs and burdens of and/or (ii)
impairs a Party’ s bargained-for benefits under this Settlement Agreement.
A Proposed License Article will be considered “omitted” to the extent that
the Commission declares that it will not enforce the Proposed License
Article.
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1.2.7 “Final and Non-Appealable” when used in conjunction with the issuance
of the New License, shall be deemed to have occurred on either (1) the
thirty-first day after the date FERC issues an order setting forth anew
permanent (as compared to annud) license for the Tapoco Project if no
Party seeks rehearing of such order; or (2) if any Party seeks rehearing of
such an order, the earliest date upon which no further court gppedl of a
FERC order issuing a new permanent license for the Tapoco Project,
including a Petition for Writ of Certiorari to the Supreme Court of the
United States, or action by a court or by FERC with respect to such

appedl, ispossible.

1.2.8 “License” shdl mean the regulatory authorization for congtruction,
maintenance, and operation of the Project subject to the jurisdiction of
FERC pursuant to the Federal Power Act, 16 U.S.C. 8 791 et seq. (FPA).

1.29 “Licensee” shdl mean AlcoaPower Generating Inc., the legd entity
holding the existing Federal Power Act license for the Project aswell as
the legd entity to which the Commission is expected to issue the New

License for the Project and any successorsin interest.

1.2.10 “New License’ shdl mean the license the Parties expect to be issued by
the Commission to the Licensee pursuant to Section 15 of the Federa
Power Act for the continued operation of the Project.

1.2.11 “Offer of Settlement” shdl mean an offer of settlement to befiled with
FERC pursuant to 18 C.F.R. 8§ 385.602, which offer shall be comprised of
this Settlement Agreement.

1.2.12 “Park” meansthe Great Smoky Mountains National Park in Tennessee
and North Carolina as authorized in 16 U.S.C. § 403 &t. seq.

Tapoco Hydroelectric Project (FERC No. 2169) 1-3 April 2004
Settlement Agreement Package



1.2.13 “Party” or “Parties’ shdl mean the entities that are Sgnatoriesto this
Agreement. (The Parties are listed in Appendix D of this Settlement
Agreement.)

1.2.14 “Project” shal mean the Tapoco Hydroe ectric Project, licensed to the
Licensee as FERC Project No. 2169. 14 FPC 610 (1955).

1.2.15 “Proposed License Article(s)” shdl mean the terms and conditions st
forth in Appendix A of this Settlement Agreement.

1.2.16 “Section 401" shdl mean Section 401 of the Federal Water Pollution
Control Act (as amended), which sectionis33 U.S.C. § 1341.

1.2.17 “Section 401 Agency” shdl mean the agencies of the States of North
Cardlina (i.e. Divison of Water Quaity) and Tennessee (i.e. Department
of Environment and Conservation) that are authorized to issue
certifications pursuant to Section 401 in their respective states to the
extent that such agency is acting in its capacity as a decison maker
pursuant to Section 401, and not to the extent such agency isacting in any
other capacity for example, in commenting in a proceeding before another

agency.

1.2.18 “Section 401 Certifications’ shal mean the cartifications issued under
Section 401 by the Section 401 Agencies in connection with the issuance

of the New License.

1.2.19 “Settlement Agreement” shdl mean this document, including
gppendices, together with any information herein incorporated by
reference. Hereinafter “ Settlement Agreement” may be referred to as
ether “ Settlement Agreement” or “ Agreement”.
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1.3 General Provisons

1.3.1 Scopeof Settlement Agreement

The Parties agree that this Settlement Agreement resolves dl issues among the Parties
associated with, and condtitutes a comprehensive settlement of, dl issues that have or
could have been raised by the Parties in connection with, the FERC relicensing of the
Project.

1.3.2 Procedures Regarding Certain Statutory Authorities and Obligations

1. The Parties have negotiated this Agreement with the intent that the terms of the
Agreement satidfy al legd obligations of dl governmenta agencies with jurisdiction and
mandatory conditioning authority over the Project and related activities, provided thet the
Parties recognize that to the extent that any Party is also agovernmenta agency with
mandatory conditioning authority, that Party must abide by al applicable procedurd and
subgtantive laws and rulesin the exercise of such authority in order to issue lawful
mandatory conditions, and such Party has not acted unlawfully by negotiating and
entering into this Agreement.

2. With regard to any existing Section 401 Certification for the New License for the
Project, the Parties shal not seek any amendment of Section 401 conditions unlessthe
proposed amendment would be consistent with this Settlement Agreement. The Section
401 Agencies are not bound by these commitments if such would cause such Agency to
compromise or relinquish any of itslegd authority or process requirements. Execution of
this Settlement Agreement shall not be construed to confer on any Party any right or
gtanding to contest a Section 401 Certification or any condition thereof.

1.3.3 Commitments

The Parties agree to support the issuance of a New License with a40-year licenseterm
and other agency approvas that are congstent with the terms of this Agreement as of its
Effective Date. In any proceeding before any agency with mandatory conditioning
authority, the Parties may, and are encouraged to urge upon such agency that the terms of
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this Agreement satisfy the agency’ slega mandates and are within the agency’s

discretion; provided that Parties who are governmental agencies are not by this
commitment compromising or relinquishing any legd authority or process requirements
they may have in those Stuations where they may be the permitting agency. For those
issues addressed herein, the Parties agree not to propose or otherwise communicate to
FERC or to any other federa or state resource agency with jurisdiction directly related to
the relicensing process any comments, recommendations, measures, prescriptions, terms

or conditions, other than ones congstent with the terms of this Agreement.

In the event that FERC issues a New License with aterm of lessthan 40 years, the Parties
agree that APGI is authorized to file arequest for rehearing with FERC and, if necessary,
an gpped with the United States Court of Appeals and agree that APGI is authorized to
date affirmatively that each of them supports the request of a New License with aterm of
40 years. The federal and state resource agency Parties dso agree, either individualy or
callectively, to join APGI in filing such request for rehearing with FERC. If FERC denies
the request for rehearing the federal and State resource agency Parties agree to request the
United States and the States of North Carolina and Tennessee respectively to join APGI
in filing an apped with the United States Court of Appedls. The Parties commitments
herein with regard to said request for rehearing and gpped shall be limited to the sole
issue of the duration of the license term.

1.3.4 Structure of Settlement Agreement

This Settlement Agreement condsts of an agreement sgned by the Parties together with
four appendices to that agreement. Appendix A consists of the Proposed License Articles,
Appendix B congsts of various orders and agreements that are included in the overdl
Settlement bargain among the Parties; including the Section 401 Certifications and are
incorporated by reference into the Agreement or, in the case of the Section 401
Certifications, into the New License; Appendix C consgts of the Licensee’ s Request to
Amend the Project Boundary, and Appendix D conggts of aligt of the Parties executing
the Settlement Agreement included to provide information regarding the giving of notice

in accordance with Section 1.3.10.5 of this Agreement and otherwise having no
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sgnificance within the Settlement Agreement. To the extent that there are conflicts
between the language of the Proposed License Articles or the Section 401 Certifications,
on the one hand, and the language of the Settlement Agreement on the other hand, the
language of the Proposed License Article and Section 401 Certifications shal be
controlling; to the extent that there are conflicts between the language of the documents
included in Appendix B other than the Section 401 Certifications and the Red Edtate
Grant and Conveyance documents contained in Appendix B-3 and the language of the
Settlement Agreement, the Settlement Agreement language shdl be contralling.

1.3.5 Effective Date and Term of Settlement Agreement

This Settlement Agreement shdl become effective among its sgnatories on April 16,
2004. The Settlement Agreement shdl remain in effect for the term of the New License
issued by the Commission for the Project and for any Annua License issued subsequent
thereto, unless terminated pursuant to Section 1.3.11.5.

1.3.6 Effective Date of Settlement Obligations

To the extent that the Licensee' s obligations under this Settlement Agreement are
contained in the New License, those obligations shal be binding upon the Licensee as set
forth in the New License, except to the extent such obligations may be stayed by law. For
al Parties other than the Licensee, and for the Licensee with respect to obligations not set
forth in the New License, the obligations under this Settlement Agreement shal become
binding and effective once the New License becomes Find and Non-Appedable,
EXCEPT THAT, from the Effective Date of the Settlement Agreement until termination,
al Parties shdl have the obligations as set forth in this Agreement induding (i)

supporting approva of the Settlement Agreement before FERC and, if there be one, in
any court apped regarding the New License; (i) complying in good faith with respect to
the dispute resol ution process specified herein; (iii) proceeding with the actions necessary
to achieve the Find Jurisdictiona Resolution as described in Section 2.10 of this
Settlement Agreement; and (iv) implementing interim non-license measures as

specificadly agreed to in the Settlement Agreement.
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1.3.7 Jurigdiction

Execution of this Agreement does not condtitute a consent to jurisdiction of any court
unless such jurisdiction otherwise exists. Execution of this Agreement aso does not

condtitute awaiver of any immunity or privilege except as provided by law.
1.3.8 Dispute Resolution

1.3.8.1 General

Except where otherwise specificaly provided in this Settlement Agreement, a dispute
that arises under or is rdated to any Party’s compliance with any obligation arisng under
this Settlement Agreement or under the New License, including a Party’ sfailure to act or
aParty’ s abuse of discretion in performing such duty shdl be resolved asfollows:

1.3.8.2 Consensus Required

The Parties will make best efforts to reach consensus and resolve any dispute arisng
under or related to the Settlement Agreement or the New License. A resolution based on
consensus shd| have ether the unanimous support of al designated and participating
Parties, or at least no opposition from any Party.

1.3.8.3 Consultation

In the event any dispute arises under ether the New License or this Settlement
Agreement, the Parties agree to engage in good faith negotiations for a period of at least
45 daysin an effort to resolve the dispute. During the 45-day period, any Party may
request the services of a neutral mediator to assst in resolving the dispute. If mediation

is acceptable to dl of them, the disputing Parties will jointly select such mediator and,
before engagement, will reach an agreement on how to cover the costs of such services. If
any Party believes that another Party hasfailed to comply with any obligation under this
Agreement (including compliance by the Licensee with the New License), the Party shall
notify al other Partiesin writing and the interested Parties shall consult and may engage
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amediator as described above. The interested Parties shal attempt to determine (i)
whether non-compliance has occurred, and (i) in the event of non-compliance, establish
areasonable time in which the Party must cure the non-compliance. In emergency
gtuations, a Party may, in good faith and for good cause, seek relief as provided by law
without regard to any Consultation requirements, such as those in this paragraph and
Section 1.3.8.4 immediately below.

1.3.8.4 Remedies

If after engaging in Consultation pursuant to Section 1.3.8.3, the Parties have not reached
consensus or if, in the event of non-compliance for which a schedule to cure the non
compliance has been established through Consultation, the offending Party has not cured
the failure within the time established, any Party that participated in the Consultation may
seek resolution before any agency or court with jurisdiction over the matter; provided that
if the dispute concerns the Licensee' s compliance with the New License and the dispute
is not resolved at the conclusion of Consultation, or if, in the event of non-compliance for
which a schedule to cure the non-compliance has been established through Consultation,
the Licensee has not cured the non-compliance within the established time, any Party that
participated in the Consultation may petition or otherwise request FERC to enforce the
License Article with which the Licensee is dleged to have failed to comply. If FERC
affirmatively declinesto enforce a License Article or failsto act within a reasonable time
after a petition or request to enforce has been filed which period of time shal not be less
than six months, then such Party may file with FERC a petition for rehearing regarding
the dleged failure and pursue any further remedies, including judicia review. Nothing in
this Settlement Agreement shal be construed as creating aright of any Party to enforce

the New License againg the Licensee as amatter of contract.

1.3.8.5No Damages at Law

No Party shdl beliable for damages a law for any breach of this Settlement Agreement
or the New License, any performance or failure to perform an obligation imposed by
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them or any other cause of action arising from them. The foregoing sentence, however,
shdl not otherwise exempt the Licensee from liability for its actions under Section 10(c)
of the Federal Power Act, 16 U.S.C. § 803(c).

1.3.9 Withdrawd from Settlement Agreement

1. Withdrawa Once New Licenseis Fina and Non-Appedable

A Party may withdraw from this Settlement Agreement once the New Licenseisissued
with a FERC- Imposed Modification and has become Final and Non-Appealable,
provided the withdrawing Party has exhausted its administrative and judicia remediesin
contesting such FERC-Imposed Modification. As used in the preceding sentence, a Party
will have exhaudted its adminidtrative and judicid remediesif it undertakes dl steps
necessary to have a FERC-Imposed Modification reviewed up to and including areview
by the United States Court of Appeals, but will not be required to seek a Writ of
Certiorari from the Supreme Court of the United States.

2. Withdrawa upon Denid of Request for Rehearing

A Party may withdraw from this Settlement Agreement once the New Licenseisissued
with a FERC- Imposed Modification and FERC has denied rehearing of the Party’s
request for rehearing if (i) it has complied with the Consultation procedures in Section
1.3.8.3 and (ii) al other Parties consent to the withdrawa. In determining whether to
consent to a Party’ s request to withdraw, the other Parties shdl consider the likelihood of
the requesting Party’ s success on the merits of appedling the denid of rehearing to the
United States Court of Appeds and the requesting Party’ s projected costs in gppeding
FERC' s denid of rehearing to the United States Court of Appeds.

3. A License Term Less Than 40 Yearsis Not a Basis for Withdrawal

APGI agreesthat a New License with aterm of less than 40 years does not congtitute a
basis for withdrawa from the Agreement.
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A Party having the right to withdraw from this Settlement Agreement may do so by
giving notice in the manner prescribed by Section 1.3.10.5. Withdrawad is effective 10
caendar days after notice.  The withdrawal of a Party, other than the Licensee, does not
terminate this Settlement Agreement for the remaining Parties.

1.3.10 Miscdlaneous

1.3.10.1 Limitations of Applicability

This Settlement Agreement is made on the express understanding that it conditutes a
negotiated settlement of issues specific to the Project. No Party shall be deemed, by
virtue of execution of this Settlement Agreement, to have established precedent, or
admitted or consented to any approach, methodology, or principle except as expresdy
provided herein. In the event this Settlement Agreement is approved by the Commission,
such gpprova shdl not be deemed a precedent for or controlling regarding any particular
issue or contention in any other proceeding.

1.3.10.2 Successors and Assigns

This Settlement Agreement shdl gpply to, and be binding on, the Parties and their
successors and assigns. No change in ownership of the Project or transfer of the New
License by the Licensee shdl in any way modify or otherwise affect any other Party’s
interests, rights, respongihilities, or obligations under this Settlement Agreement. Unless
prohibited by gpplicable law, the Licensee shall provide in any transaction for a changein
ownership of the Project or transfer of the existing or New License, that such new owner
shdl be bound by, and shdl assume the rights and obligations of this Settlement
Agreement upon completion of the change of ownership. In the event applicable law
prohibits the new owner from assuming the rights and obligations of this Settlement
Agreement, any Party may withdraw from this Settlement Agreement. The Licensee
shdl provide written notice to the other Parties at least 90 days prior to completing such
transfer of license.
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1.3.10.3 Severability

The terms of this Settlement Agreement are not severable from one another. This
Settlement Agreement is made on the understanding that eech term isin consideration

and support of every other term, and each term is a necessary part of the entire Settlement
Agreement.

1.3.10.4 Force Maeure

In those instances where force mgeure may apply, unlike FERC enforcement of License
conditions under the Federa Power Act, no Party shdl be liable to any other Party for
breach of this Settlement Agreement as aresult of afalure to perform or for dday in
performance of any provison of this Settlement Agreement due to any cause reasonably
beyond its control. This may include, but is not limited to, natural disasters, strike or
other labor or civil disruption or disputes, or breakdown or failure of Project works, so
long as any such event is reasonably beyond the control of the Party who delays or fails
to perform. The Party whose performance is affected by aforce mgeure will make all
reasonable efforts to promptly resume performance. The Party affected by aforce
mageure event shal notify the other Parties of the circumstances of the event that it
believes condtitutes a force mgeure event by telephone, facamile, or ectronic mall, as
soon asit is reasonably possible and practica to do so. The settlement of strikes or
lockouts or indudtria disputes or disturbancesis entirdy within the discretion of the Party
declaring force magjeure, and that Party will not be required to settle the strikes, lockouts,
or industria disputes or disturbances by acceding to the demands of any opposing Party
when such course of action isinadvisable in the discretion of the Party declaring the force

majeure.

1.3.10.5 Natices and Communications

All written notices to be given pursuant to this Settlement Agreement shal be mailed by
eectronic mall, facamile, certified first class mail return receipt requested, or overnight
express service, to each Party at the addresses listed in Appendix D or to such subsequent
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address as a Party shdl by written notice identify. Notices shal be deemed to be given
on the same business day as any eectronic mail or facsmile transmitted before 5:00 p.m.,
eagtern time, unless the intended recipient demongtrates that the electronic mail or
facamile was not timely received, or on date of receipt if overnight express or other

recei pt-notification service is used.

For purposes of implementing this Settlement Agreement, the Parties agree that the
individuds listed in Appendix D shdl be designated to be the primary contact person and
al written notices shal be posted to these individuds at the addresses listed in Appendix
D. Noatification of changesin the contact persons or addresses must be made in writing
and ddlivered to dl other contact persons by certified first class mail return receipt
requested.

The Licensee will make reasonably available copies of the Settlement Agreement,
together with al amendments including changesto the Parties' contact information, to
the extent that such changes have been provided in writing to the Licensee, upon the

request of a Party.

1.3.10.6 Respongibility for Costs

Except as expresdy provided for in this Settlement Agreement, al Parties are to bear
their own cogts of participating in the Settlement Agreement.

1.3.10.7 Water Rights Unaffected

This Settlement Agreement does not grant or affirm any property right, license or
privilege in any weaters or any right of usein any waters. This Settlement Agreement
does not authorize any person to interfere with the riparian rights, littord rights or water
use rights of any other person. No person shall interpose this Settlement Agreement asa
defense in any action respecting the determination of riparian or littord rights or other

water userights.
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1.3.10.8 Cross Referenced Laws and Documents

Unless otherwise noted, any reference to any statute, regulation or other document refers
to the atute, regulation or document asiit exigts on the Effective Date of this Settlement
Agreement.

1.3.10.9 No Third Party Beneficiaries

This Settlement Agreement shdl not creste any right as a third-party beneficiary in any
individud or entity that isnot a Party. This Settlement Agreement shall not be construed
to authorize any such third party to maintain asuit in law or equity under this Settlement
Agreement.

1.3.10.10 No Commitment of Government Funds

Nothing in this Settlement Agreement shall be construed as obligating any federd, Sate,
or local agency to expend in any fiscal year any sum in excess of gppropriations made by
Congress or gate or loca legidatures or administratively alocated for the purpose of this
Settlement Agreement for the fiscal year or to involve any federd, Sate, or local agency
in any contract or obligations for the future expenditure of money in excess of such
appropriations or dlocations nor shdl it be construed to require the transfer or use of any
government lands or other resources (including personnd) except as authorized by law.

1.3.10.11 Occupancy and Use of U.S. Forest Service Lands

This Agreement does not provide the authority to occupy and use National Forest System
lands or facilities associated with the operation of the Project. The U.S. Forest Service
aone reserves the right to manage dl lands and facilities in accordance with established
laws and regulations and may extend these rights and privileges for non-federd uses for
purposes outlined in this Agreement. Such use will be outlined in separate permits or
agreements and shal be made in writing by representatives of the Parties and shall be
independently authorized by the appropriate statutory authority. The U.S. Forest Service
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does acknowledge however, the Licensee' s pre-exiging right to flood lands of the U.S.
Forest Service dong the Cheoah River as necessary to operate and maintain the Project.

1.3.10.12 No Delegation

Nothing in this Agreement shdl be construed as requiring or involving the delegation by
any government agency to any other body of any authority entrusted to it by Congress or
the legidature of any Sate.

1.3.10.13 Signatory Authority

Intending to be legdly bound by the terms of this Settlement Agreement, each Party has
executed the Settlement Agreement by the sSignature of its duly authorized
representative(s) and by his or her signature that duly authorized representative(s)
certifiesthat he or she hasin fact the authority to commit his or her agency or
organization to the terms of this Settlement Agreement to the maximum extent
permissible by law.

1.3.10.14 Paragraph Titles for Convenience Only

Thetitles for the paragraphs of this Agreement are used only for convenience of
reference and organization, and shal not be used to modify, explain, or interpret any of
the provisions of this Agreement or the intentions of the Parties.

1.3.10.15 Waiver

Failure by any Party to ingst upon or otherwise cal upon others to account for the strict
performance of any term or covenant of this Agreement, or of any right under this
Agreement shdl not be a continuing waiver. To be effective awaver must be in writing.
A Party’ sfalure to secure awritten waiver shdl not be construed as awaiver by that
Party of any satute of limitations or other limitations period. Waiver of any requirement
of law shdl not be, or be evidence of, a continuing waiver or recurring waiver of such

requirement of law.
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1.3.11 Actions upon Execution of Agreement

1.3.11.1 FERC Filings by APGI

Within 30 days after the Effective Date of this Settlement Agreement, the Licensee shal
filewith FERC an Offer of Settlement pursuant to Rule 602 (18 C.F.R. § 385.602)
conggting of the Settlement Agreement. The Offer of Settlement shall request FERC to
incorporate al Proposed License Articles, without modification, into the New License for
the Project and to identify al Proposed License Articles, if any, that are unenforceable by
FERC.

1.3.11.2 Filings with FERC by Parties other than the Licensee

To the extent permitted by law, the Parties, except for the Licensee, agree: a) to submiit,
individualy or collectively, a statement or statementsin support of this Agreement to
FERC within 45 days of the Effective Date of this Settlement Agreement; b) that the
Party’ s complete and final recommendations, measures, terms, conditions, and/or
prescriptions pursuant to Sections 4(e), 10(a), 10(j), and 18 of the Federal Power Act,
Section 106 of the National Historic Preservation Act, and Section 7 of the Endangered
Species Act, shdl be consgtent with the Agreement; ) to ensure that any supplementa
information, comments or responses to comments filed by them with FERC or any
mandatory conditioning agency in the context of the relicensing process are cons stent
with this Agreement (with the exception of a Section 401 Agency in any appedsof a
Section 401 Certification); d) to use their best reasonable efforts to obtain a FERC order
approving this Agreement and issuing a New License for the Project consistent with this
Agreement in atimely manner, and €) to actively support, in dl relevant regulatory and
judicid proceedings in which they participate, regulatory and judicia actions consstent
with this Agreement.

1.3.11.3 Adoption by FERC Without Modification

The Parties have entered into this Settlement Agreement with the express expectation and
condition that FERC will gpprove the Settlement Agreement as an Offer of Settlement
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and issue aNew License for the Project that incorporates, without modification, the
Proposed License Articlesin Appendix A. The Parties shdl request that FERC adopt the
Proposed License Articles without modification.

The Parties agree that if FERC approves the Offer of Settlement and incorporates the
Proposed License Articles into the New License without modification or otherwise does
not disgpprove or supercede the terms of this Settlement Agreement, they will not seek
rehearing of the FERC order granting a New License for any issues covered by this
Settlement Agreement, or support in any way any such request for rehearing by any non
Party to this Settlement Agreement.

1.3.11.4 Modification and/or Amendment

1. FERC to Adopt without Modification

If FERC adopts the Proposed License Articles with modification, the Settlement
Agreement shdl be deemed amended to conform to the New License only if no Party
gives notice of objection to the New License with a FERC-1mposed Modification
pursuant to Section 1.3.11.4-2 below. Absent such objection, the Parties will be bound
by the terms of this Settlement Agreement as amended.

2. Objection To New License With Modification

If in the opinion of any Party, the Commission issues an order with aNew License that
contains a FERC-Imposed Modification, such Party shdl give notice of the existence of
the FERC-1mpaosed Modification to al the other Parties as soon as possible but no later
than ten days of the date that the Commission’s order isissued. Thereafter, dl Parties
shdl immediately engage in Consultation in accordance with Section 1.3.8.3 inan
attempt to reach consensus on (i) conforming the Settlement Agreement to the New
License with FERC-Imposed Modification or (ii) filing arequest for rehearing of the

New License. If consensus has not been reached ten days prior to the due date for the
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request for rehearing, such Party may file arequest for rehearing of the New Licenseto
chdlenge the FERC-Imposed Modification, which no other Party shdl oppose. All
Parties shdl support such request for rehearing to the greatest extent possible. Any Party
filing arequest for rehearing is authorized to state affirmatively that no Party opposes
such request.

3. Request for Rehearing Shal Not Terminate Consultation

Thefiling of arequest for rehearing shal not terminate Consultation, which shal
continue, if necessary, for the full 45-day period, mindful of the demands on Parties
involved in arequest for rehearing. If & any time the Parties unanimoudy consent to
modify the Settlement Agreement to conform to the New License, thefiling Party shal
withdraw its request for rehearing.

4. Settlement Agreement Temporarily Amended

After the concluson of Consaultation, and unless and until the New Licenseis Find and
Non-Appedable, as defined in Section 1.2.7, the Settlement Agreement shdl temporarily
be deemed amended by FERC's modification if supported by (i) the Licensee and (ii)
each resource agency with jurisdiction over aresource that is a subject of the disputed
license article or omisson. A resource agency shdl be considered to have jurisdiction
over aresource if acharacteristic of the resource is within the agency’ s satutory mandate
and with respect to state agencies, the resource is within the agency’ s geographic
jurisdiction.

5. Development of Biologicd Opinion by USFWS Pursuant to Section 7 of the ESA

The USFWS has developed a Biologicd Assessment, which is attached hereto as
Appendix B-6. In the event that a Biological Opinion is required under Section 7 of the
ESA and to the extent dlowed by law, the USFWS agrees to consult with the Partiesin
its development of a Biologica Opinion, and upon the request of a Party, will provide the
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requesting Party, a least 30 days prior to itsfiling with FERC, a prdiminary draft of its
Biologica Opinion. Within 15 days of receipt of the prdiminary draft of the Biologica
Opinion, the requesting Party may submit written comments to the USFWS, which
comments USFWS shall congder.

In the event that the USFWS issues a Biologicad Opinion that contains measures,
recommendations, terms or conditions that 1) modifies a Proposed License Article or are
otherwise incongstent with the terms of this Settlement Agreement, and 2) the Licensee
determines, in its sole judgment, that the Biologicad Opinion materidly (i) increasesits
overal costs and burdens of and/or (ii) impairs its bargai ned-for- benefits under the
Settlement Agreement, then the Licensee may withdraw from this Agreement; provided,
however, that, prior to exercising its right to withdraw, the Licensee shdl (i) comply with
the Consultation provisonsin Section 1.3.8.3 and (i) exhaust its adminigtrative and
judicid remediesin contesting the measures, recommendations, terms or conditions up to
and including areview by the United States Court of Appeds.

6. License Articles Not Related to Settlement Agreement

Any Party may file arequest for rehearing of issues ariang under the FERC order issuing
the New License that are not deemed to be related to the Settlement Agreement, provided
that: (i) the Party shdl notify dl other Parties of itsintention by dectronic mail or
facamile a the earliest practicable time; and (ii) the Parties will undertake the

Consultation process in Section 1.3.8.3 if any other Party disputes the request as

incons stent with the Settlement Agreement.

7. Amendment of Settlement Agreement

The Parties may amend this Settlement Agreement, as executed, before or after issuance

of the New License.

A Party proposing an amendment shal provide notice pursuant to Section 1.3.10.5. The
Notice shdl state the substance and basis of the proposed amendment. The Parties shall
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make best efforts to informally meet and confer within 30 days of such Notice. The
proposing Party may request to utilize the Consultation process set forth in Section
1.3.8.3 of this Agreement. Within 60 days of the Notice, or such different period as may
be established by mutua consent, each other Party shall provide a written confirmation of
its consent to or rgection of the proposed amendment. If a Party does not respond within
that period, it shal be deemed to have rg ected the proposed amendment.

If an amendment is proposed before issuance of a New License and has the unanimous
consent of the Parties, it shdl go into effect upon the Parties' execution of an Amended
Settlement Agreement, which shal be promptly filed as an amended Offer of Settlement.

If an amendment is proposed after issuance of the New License and has the unanimous
consent of the Parties, the Parties shall seek modification of the New License, and any
related permits or authorization, to conform to the proposed amendment of the Settlement
Agreement. The proposed amendment shdl not go into effect until al authorizations,
including the New License, are conformed to the proposed amendment.

1.3.11.5 Termination of Settlement Agreement

This Settlement Agreement shdl terminate asto dl Parties and have no further force or
effect upon withdrawal of the Licensee, or upon expiration of the New License and any
Annud License issued theresfter. It shal no longer have force and effect with respect to a
withdrawing Party upon such Party’ swithdrawa from this Settlement Agreement.
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2.0 Settlement Provisions Not Covered by Proposed License
Articles

2.1 Interim Operation of Santeetlah Reservoir

The Licensee agreesto file arequest to FERC for authority to begin implementation of
the new operating curve for the Santeetlah Development as described in Proposed
License Article OR-1 garting on August 1, 2004, with the intent for the reservoir to be at
elevation 1936-ft by that date and for the water surface eevation to follow the new
operating curve from that point forward.

2.2 Modifications to Repeating Five Year Schedule of High Flow Events

2.2.1 Protocoal for Additiona High How Eventsin the Cheoah River

The Parties agree that the following protocol will guide the consideration of the provison
of any additiond high flow events in the Cheoah River as st forth in Appendix A,
Section 1.2.4 of this Agreement.

2.2.1.1 Conditions for Consideration of Additiona High Flow Releases:

1. Any changesin the currently identified “integrated flow regime’ detailed in this
Settlement Agreement must be compatible with goa's for the protection,
enhancement, and restoration of Cheoah River agquatic and riparian associated
biological communities. Restoration objectives include establishment of adiverse
assemblage of fish, mollusks, and aquatic insects; maintenance and enhancement of
populations of rare species such as the Appaachian Elktoe mussdl and the plant
Virginia Spiraea; and establishment of aviable sport fishery.

2. Additiond high flow releases must consider and balance other recreationa uses of the
Cheoah River, such as angling.
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3. Additiond high flow releases mugt not violate the agreed upon operating curve for
Santeetlah Reservoir.

4. The cumulative and secondary impacts of additiond high flow events on the
ecologica and aesthetic resources of the Cheoah River corridor must be considered.

5. High flow releases from Santeetlah Reservoir beyond those set forth in Proposed
License Article OR-2 will be provided through compensation to the Licensee by the

requesting entity.

6. Expensesfor additiona monitoring requirements associated with an evauation of the
biologicd effects of additiond high flow releases for whitewater recreation will be
the responghility of the entity requesting the additiona releases. Pre-licenang
basdline monitoring begun in 2003 by the resource agencies, combined with
restoration effectiveness monitoring the resource agencies will begin after
edtablishment of prescribed instream flows, will provide a basdine againgt which
effects of additiona high flow releases can be evauated. Furthermore, it islikely that
some retoration monitoring will be in place and continuing during a period when
additiond high flow releases may be occurring and being evaduated. The resource
agencies will grive to make maximum utility of monitoring and inventories planned
for other purposes or dready ongoing to limit additiona monitoring expenses.

7. Additiond high flow releases beyond those set forth in Proposed License Article OR-
2 must have the full concurrence of the resource agencies (i.e., the U.S. Fish and
Wildlife Service, the North Carolina Wildlife Resources Commission, the U.S. Forest
Service, the North Carolina Department of Environment and Natural Resources) and
the Eastern Band of the Cherokee Indians.

8. Additiond high flow releases to be evauated by the resource agencies will be
identified through discussons among representatives of the Licensee, the resource

agencies, EBCI and the requesting entity.
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2.2.1.2 Process to Evauate the Feasibility of Additiona Cheoah River High Fow Events:

1. Fveyearsafter implementation of the high flow events set forth in Proposed License
Article OR-2, the resource agencies and EBCI will assess whether biologica recovery
has proceeded to a point that additiona high flow releases for whitewater recreation
purposes should be implemented and evauated on atrid basis. This assessment will
occur through resource agency andyses of specificaly targeted monitoring results
and will be shared and discussed with the Licensee and the requesting entity, if any.

2. If the resource agencies and EBCI determine that the targeted ecological restoration
mesasures have reached a point that additiona high flow releases should be scheduled
and evduated on atrid basisfor a gpecified number of years, the additiona high flow
releases, upon receipt of FERC approva, will be implemented by the Licensee and
evaduated annudly by the resource agencies. The evauation will consst of a
determination of whether the effects on Cheoah River aguatic and riparian associated
biologicad communities are compatible with restoration objectives. Evauation of the
effects of additiond high flow releases may indlude determinations such as. “Isthe
diversity, reative abundance, and/or species compaosition of Cheoah River fish,
mollusk, or aguatic insect communities different than was observed during basdine
monitoring?’; “ Are populations of focus species such as rare fish, mollusks, plants, or
sdamanders mantaining themsdves with recruitment of new individudsin a pattern
gmilar to that during the basdline period, or to that in other reference populationsin

the region?’.

3. Theresource agencies and EBCI will aso make evauations of the impacts of the
additionda high flow releases on other recregtiona uses of the Cheoah River, on water
levelsin Santeetlah Reservoir, and of cumulative and secondary effects on the
ecologicd and aesthetic resources of the Cheoah River corridor.

4. |f, ater theinitia five year assessment of Cheoah River restoration, the resource
agencies and EBCI determine that biological recovery has not proceeded to a point
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that additiona high flow releases should be scheduled and evauated, no additiona
high flow releases will be planned for the next 12 months.

5. After theinitid five-year assessment, the resource agencies and EBCI will re-evauate
annualy Cheoah River biologica restoration success and the opportunity to provide
additiond high flow releases for whitewater recreation until they determine that it is
gppropriate to schedule and evauate atria series of additiona high flow releases.

2.2.2 Protocol for Purchasing Additiond High How Events in the Cheoah River

In the event that the Licensee is requested to provide additiond high flow eventsin
accordance with the process and protocol set forth in Section 2.2.1 of this Agreement, the
requesting entity shal compensate the Licensee for its costsincurred by providing such
additiona high flow events in accordance with the following:

2.2.2.1 Purchased High Flow One, Two, or Three Day Events are defined as Follows:

An event starts a midnight, hour O.

Hour 0 the ramping from base flow to 100 cfs a arate of 2 inches per hour begins.
Hour 8 the flow begins ramping from 100 cfs to the specified flow for the event.
Hour 9 the specified flow for the event is achieved.

Hour 18 ramping down begins:*

Hour 19 flow is 100 cfsfor one day events and 500 cfs for two or three day events.

N o g &~ D P

For one day events and end of second or third day for two and three day events,
respectively; flow remains a 100 cfs until flow is ramped down at arate of 2 inches
per hour to the base flow at hour 24, 48, or 72.

8. For two or three day events flow remains at 500 cfs until beginning of ramp up to
second or third day specified flow which is a hour 32 for second day or hour 56 for
third day.

9. Hour 33 for second day or hour 57 for third day specified flow is achieved for the

event.

! Releaseisafull 9 hours, which allows for a 10 hour event.
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10. Hour 42 for second day or hour 66 for third day ramping down begins?
11. Hour 43 flow is 100 cfs for two day events and 500 cfs for three day events.
12. Hour 67 flow is 100 cfs.

2.2.2.2 The Following Formulae and Definitions shal be used to Caculate the
Compensation due to the Licensee:

C= (MWh_ X PAWP) + A
MWh_ = Qrota/Gc
Cistota compenstionin $

MWh_ (MWh) isthetota energy lossthat is caculated using the formula above

Pawp (¥MWHh) isthe average of the Trades for Standard 16-hour Daily Products Index
price of energy into TVA as published in Platts Megawatt Daily (or other comparable
publicly available source if Megawett Daily is no longer available) for Monday through
Friday prior to the event.

A isan adminigrative charge that coversthe cost of personnd during the release,
operations planning to have adequate water available, calculation of energy price,
cdculation and preparation of the invoice. In the first year that additiona high flow
events are provided, the adminigtrative charge will be $3,000 per day in 2004 dollars
escalated according to the Gross Domestic Product Implicit Price Deflator (GDP-1PD)
and shdl be adjusted annually theresfter by the GDP-1PD.

Qtota iISthesum of theflowsQ; . . .Qn

Q1 ... Qnistheflow above base flow in hour 1 through hour n of the event

Geiscurrently 16.7 cfSMWh. The G will be recdculated when generating units are
upgraded at Santeetlah or Cheoah.

2 Releaseisafull 9 hours, which allows for a 10 hour event.
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2.2.2.3 The requesting entity shall pay the Licensee s invoice upon receipt. Any invoice
not paid within 30 days will have a 1.5% pendty added per month and al future
additiond high flow events will be suspended until payment of invoice and dl pendties

arereceved.

2.3 North Carolina and Tallassee Funds

North Carolina Resour ce M anagement and Enhancement Fund

Except as otherwise provided in Section 2.13, starting with the year in which the New
License for the Tapoco Project is effective, the Licensee will establish and maintain a
fund, to be known as the North Carolina Resource Management and Enhancement Fund
to mitigate the continuing environmenta impacts associated with the Project’s

operations, in particular the Santeetlah and Cheoah developments, and the portion of the
Caderwood Development in North Carolina, on the Cheoah River and Little Tennessee
River during the New License term and within the scope of subject matter of the Fish and
Wildlife Coordination Act, the Endangered Species Act, and Section 10 of the Federa
Power Act. The North Carolina Resource Management and Enhancement Fund shdl be
operated, managed, and administered according to the North Carolina Resource
Management and Enhancement Fund Agreement, as set forth as Appendix B-4.1 and
incorporated herein by reference. As set forth in Proposed License Article F-1in
Appendix A, the Licensee will contribute the amount of $100,000 in year one of the new
license and $25,000 annudly theregfter, by no later than January 31, except for the fina
three years of the Licenseterm. All dollars are deemed to be stated as of the year 2003
and the Licensee shdll escalate such sums as of January 1 of each following year (Starting
in January 2004) according to the Gross Domestic Product Implicit Price Deflator, for the

duration of the term of the New License.

Tallassee Fund

Except as otherwise provided in Section 2.13, starting with the year in which the New
License for the Tgpoco Project is effective, the Licensee will establish and maintain a
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watershed/conservation trust fund, to be known as the “ Tallassee Fund,” to mitigate the
continuing environmental impacts in Tennessee associated with the Project’ s operations
and within the scope of subject matter of the Fish and Wildlife Coordination Act, the
Endangered Species Act, and Section 10 of the Federal Power Act. The Talassee Fund
shall be operated, managed, and administered according to the Tallassee Fund
Agreement, set forth in Appendix B-4.2 and incorporated herein by reference. As st
forth in Proposed License Article -2 in Appendix A, the Licensee will contribute
annudly the amount of $100,000, by no later than January 31. All dollars are deemed to
be gtated as of the year 2003 and the Licensee shall escalate such sums as of January 1 of
each following year (Sarting in January 2004) according to the Gross Domestic Product
Implicit Price Deflator, for the duration of the term of the New License.

2.4 Funding Commitments by Parties other than the Licensee for Specified New
Recreational Facilitiesand Upgrades

2.4.1 Congruction Related Funding Commitments

Table 2-4.1 identifies the specific new recreation facilities and upgrades to existing
facilities subject to this Agreement. Table 2-4.1 aso shows the consgtruction related
funding commitments of the Licensee, U. S. Forest Service (USFS), North Carolina
Wildlife Resources Commission (NCWRC) and Tennessee Wildlife Resources Agency
(TWRA) [funding Parties] during the first 30 years of the new License term, based on the
best available information at the time of this Agreement regarding the cost of

implementing the identified recreation facility dements. Asshown in Teble 2-4.1, the
Licensee agrees to commit $1,585,892, USFS agrees to commit $1,872,892, NCWRC
agrees to commit $217,327, and TWRA agrees to commit $50,000 in construction related
funding under this Agreement.

As shown in Table 2-4.1, where more than one Party is shown as contributing to the
funding of the congtruction of a specific facility or facility upgrade, it isthe intent of the
funding Parties to share the cost of thet facility or facility improvement on an equd basis.
In addition, the USFS agreesto fund al costs of design, contract administration,
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permitting and NEPA compliance activities related to new facility congtruction and
exigting facility upgrades located on USFS lands, estimated at an additional $465,576.

2.4.2 Operdions and Maintenance Funding Commitments

Table 2-4.1 dso shows the annud operations and maintenance funding commitments for
Project-related recrestion facilities of the Licensee, USFS, and NCWRC during the term
of the New License. As shown, the Licensee agrees to fund $75,000, USFS agreesto
fund $120,000, and NCWRC agrees to fund $12,500 annually towards the operations and
maintenance requirements for these facilities. USFS funding is estimated based on the

level and type of use for exigting and planned new facilities. This amount is subject to
change based on actua needs.

Tapoco Hydroelectric Project (FERC No. 2169) 2-8 April 2004
Settlement Agreement Package



Table 2.4-1 Recreationd Facilities Funding Commitments

Proposed New Recr eation Facility Elements Total Cost Licensee USFS USFS Design, NCWRC TWRA
Egimate Funding Funding NEPA, Funding Funding
Commitment Commitment Permitting, Commitment Commitment
Contract
Administration
Commitment
(13% of Total
Cost Estimate)!
Santeetlah Reservoir
Expand/Improve Massey Branch Boat Launch: boat
ramp repair/replacement and limited expanded parking $228541 $66,277 $66,277 $29,710 $66,277
Cheoah Point Access Improvements for reconstructed $60,600 $17,574 $17,574 $7,878 $17,574
boat ramp and dock
Cheoah Point Campground Components
Restroom rebuild $280,000
New construction and replacements (hydrants and $705,000
water distribution system, utility building, vault toilet,
bathhouse, dump station, stairway, septic tanks/drain
fields, road gate, road signs, information boards/kiosks,
fee station, table pads, fire rings, lantern posts)
Accessibility improvements $250,000
Entire facility to ADA standards $530,000
Contingency $45,000
Total $1,810,000 $787,350 $787,350 $235,300
Dispersed campsite improvements for improvements at $80,500 $35,000 $35,000 $10,500
20 sitesidentified by USFS
Avey Branch boat launch for replacement concrete $92,445 $26,809 $26,809 $12,018 $26,809
ramp, reconstruct ramp side drainage channel, regravel
parking (10,000 sg. ft.), replace information board, new
SST, new 4-in-1 trash receptacle, courtesy dock (also
for ADA access), accessible path, 3 picnic tables with
pads and grills
Bank fishing improvements $48,000 $20,880 $20,880 $6,240
Tapoco Hydroelectric Project (FERC No. 2169) April 2004
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Proposed New Recr eation Facility Elements Total Cost Licensee USFS USFS Design, NCWRC TWRA
Edimate Funding Funding NEPA, Funding Funding
Commitment Commitment Permitting, Commitment Commitment
Contract
Administration
Commitment

(13% of Total

Cost Estimate)
Subtotal Santeetlah $2,320,086 $953,890 $953,890 $301,646 $110,660
Cheoah River
US 129 Access Areas— Phase 1 $225,000 $97,875 $97,875 $29,250
US 129 Access Areas— Phase 2 $96,000 $41,760 $41,760 $12,480
2 additional gravel parking lotson US 129 $23,001 $6,667 $6,667 $3,000 $6,667
Trail along Cheoah River (9 miles) $206,900 $90,000 $90,000 $26,900
Accessible fishing pier at river trail $50,000 $25,000 $25,000
Boater Put-in Facilities $565,000 $500,000 $65,000
Boater Take-out Facilities $210,000 $182,700 $27,300
Subtotal Cheoah River $1,375,901 $261,302 $919,002 $163,930 $31,667
Cheoah Reservoir
Canoe portage around Cheoah Dam $100,000 $100,000
Improved bank fishing facilities on Cheoah Reservoir $10,000 $10,000
Relocate Panel Branch Boat Accessto Llewellyn $150,000 $75,000 $75,000
Branch
Calderwood Reservoir
5 primitive campsites on Calderwood Reservoir $15,700 $15,700
Calderwood Dam canoe/kayak take-out $75,000 $75,000
Fish delivery chute near Calderwood Dam $10,000 $10,000
Calderwood Bypass
N/A
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Proposed New Recr eation Facility Elements Total Cost Licensee USFS USFS Design, NCWRC TWRA
Edimate Funding Funding NEPA, Funding Funding
Commitment Commitment Permitting, Commitment Commitment
Contract
Administration
Commitment

(13% of Total

Cost Estimate)
Chilhowee Reservoir
Canoe portage around Chilhowee Dam $25,000 $25,000
Two accessibl e fishing piers on Chilhowee Reservoir $100,000 $50,000 $50,000
Improved day use areas along US 129 $10,000 $10,000
Subtotal Mainstem Reservoirs $495,700 $370,700 $75,000 $50,000
Total Facility Cost Commitment $4,191,687 $1,585,892 $1,872,892 $465,576 $217,327 $50,000
Recreation Related Annual O& M
USFS recreation facility maintenance $161,500 $34,000° $120,000° $7,500
Tapoco recreation facility maintenance $31,000 $26,000" $5,000
Additional clean up/maintenance at US 129 day use $15,000 $15,000
areas
Recreationa fish stocking in Calderwood Reservoir $20,000 $10,000 $10,000
Total Annual O& M Cost Commitment $227,500 $85,000 $120,000 $12,500 $10,000

* Subject to agency appropriations.

2 Cash or in-kind contribution. USFS annual O& M costs are estimated based on projected use of existing and new facilities. Thisis subject to change based on

actual use and is not intended to be acommitment of funding but an estimate as to expenses incurred by the USFS.

3 The USFSwill operate and maintain the public boating access areas located on National Forest System lands on Santeetlah Reservoir and use a portion of the
funding for this purpose in accordance with the agreement between the USFS and the NCWRC.
4 Of thistotal, $5,000 is committed to cost share boating facility operations and maintenance with the NCWRC for the new LIewellyn Branch boating access site

and the existing Calderwood Reservoir boating access site.
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2.4.3 In-Kind Services

The Parties agree that the construction related and annual operations and maintenance
funding commitments of USFS, NCWRC, and TWRA can be met through in-kind
sarvices. Thisincludes, but is not limited to, [abor, equipment, materids and supplies that
directly contribute to the construction, operation, and maintenance of the facility. The
funding Parties agree that available funding amounts, including in-kind services, for the
subsequent year will be reviewed at the annud planning meeting described further below.

2.4.4 Congruction Related Funding Schedule

The investmentsin new or upgraded recregtiond facilities shown in Table 2-4.1 will be
scheduled inyears 1 - 15 of the New License in order to provide some predictability of
annua funding needs and to accommodate other significant capita expenditures for New
License commitments (i.e., new water release structures at Santeetlah and Calderwood
dams) competing for limited financia resources, with the objective of more levedized

Licensee funding.

The direct construction component for investments on USFS lands ($1,872,892) will be
scheduled to complete al projects on USFS lands within the first 15 years of the New
License term. Should the Licensee' s funds alocated for facilities on USFS lands not be
utilized during this 15-year period or should the USFS be unable to secure matching
funding, the Licensee' s contribution can be “banked” and applied toward future projects.
In addition, should any of the agencies be able to fund a greater share of new facilities or
facility upgrades than set forth in the above funding schedule, the Licensee' s contribution
that is not required to fund those new facilities or facility upgrades can be applied toward
other recregtion facilities faling within the same cost-sharing category (i.e. excess
Licensee funding for USFS facilities must be utilized for other USFS facilities, excess
Licensee funding for non-USFS facilities must be utilized for other non- USFS facilities).
The use of Licensee funding for any new fadilities or fadility upgrades other than those

identified in Table 2-4.1 requires the concurrence of the Licensee.
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Funding of new recreation facilities or facility upgrades shown in Table 2-4.1 by any of
the funding Parties that may occur prior to the Effective Date of the New License will be
consdered as gpplying toward that Party’ s tota commitment for facilities contemplated
by this Agreement.

2.4.5 Recreetion Planning Meetings and Reporting

The funding Parties will meet annualy during July of each year, or a another mutualy
agreeable time, to discuss funding priorities for the subsequent caendar year based on
projected funding avallability, including in-kind services and other relevant
consderations. Additional meetings of the funding Parties may be held at the request of
any of the funding Parties. The funding Party interested in holding an additiona meeting
shdl notify the other funding Parties of the perceived need for such ameeting and shall
work with the other funding Parties to identify a mutualy acceptable time for the
mesting. The funding Parties will also prepare areport during the 1% quarter of each
caendar year that summarizes expenditures and accomplishments during the previous

caendar year.

2.4.6 Dispogition of Funding Beyond 30-year License Term

The USFS, NCWRC and TWRA commit to making diligent efforts to implement the
identified recreationd facility improvements as cost-effectively as possible, while fully
meeting applicable agency design sandards, so as to minimize any additiona need for
expenditures by the Licensee beyond year 30 of the New License, should FERC issue a
New License with alonger license term. To the extent that the total Licensee
condruction funding commitment exceeds the new facility and facility upgrade needs at
the Project during the first 30 years of the New License term, through successful efforts
to involve other funding partners and manage costs, remaining committed Licensee funds
will remain available for possible new facility and facility upgrade needs a the Project
beyond theinitia 30 years of the New License, should FERC issue alicense with a
longer license term. In the event that FERC issues a New License with a 30-year license
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term and there are Licensee funds that have been received by, but not committed by the
USFS, those funds would be returned by the USFS to the Licensee.

2.4.7 Assessing Future Recreational Needs

Nothing in this Agreement shal preclude the use of established mechanisms for
monitoring growth in recreation facility demands such as the FERC Form 80, North
Carolina State Comprehensive Outdoor Recreation Plan, and USFS recreation use
monitoring. The information generated by these processes will serve asindicators of
future recreationa needs beyond those noted in this Agreement.

2.4.8 Cheoah River Non-motorized Boating Fecilities

The USFS commits to the devel opment, operation and maintenance of a recrestiona non
motorized boating put-in facility on Nationa Forest Service land adjacent to the Cheoah
River below Santeetlah Dam and a Cheoah River non-motorized boating take-out facility
on the Little Tennessee River downstream of the US Highway 129 bridge. These
facilitieswill be congtructed, operated and maintained in accordance with USFS design
standards.

2.4.9 Magazine Branch Recregtion Area Maintenance Responsihilities

To reduce the duplication of routine, ongoing maintenance and for more efficient
operations, the recreetion facilities located on the Little Tennessee River below Cheoah
Dam downstream of the US Highway 129 bridge will be divided into three adminigrative
parts (see Figure 2.4-1):

= Magazine Branch Camping and Day Use Area
= Caderwood Reservoir Boating Access Facility
= Cheoah River Non-motorized Boating Take-out Facility
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The Licensee will be responsible for al daily and annua operations and maintenance of
the Magazine Branch Camping and Day Use Area.

The Licensee will berespongblefor: 1) dl daily operations and maintenance of the
Caderwood Reservoir Boating Access Facility and 2) daily operations and maintenance
of the Cheoah River Norn-motorized Boating Take-out Facility on days when there are no
scheduled boating flow releases from Santeetlah Dam. On days with scheduled boating
releases from Santeetlah Dam, the USFS will be responsible for operations and
maintenance activities of the Cheoah River Non-motorized Boating Take-out Fadility.

The USFS will be responsible for al annua maintenance of the Cheoah River Non
motorized Take-out Facility. The NCWRC will be responsible for dl annua maintenance
of the Calderwood Reservoir Boating Access Facility.

For the purpose of this section, the following definitions apply:

Daily Maintenance: Maintenance, reconditioning, or renovation that neither materidly
adds to the value of the property nor appreciably prolongs itslife. The work serves only
to keep the facility in an ordinary, efficient operating condition. From an accounting or
tax perspective, it iswork that may be expensed, but not capitaized. Examples include
but are not limited to interior decorating, interior painting, vandalism repair, repair of
broken windows, light bulb replacement, cleaning, unplugging drains, drive belt
replacement, preventative maintenance, lubrication of motors, greasing, servicing,
ingpecting, ailing, adjugting, tightening, digning, watering, weeding, Sweeping, waxing,
refinishing picnic tables, routine housskegping, and generd snow removdl. In fulfilling
these respongibilities, the responsible party shdl obtain any licenses and certified
ingpections required by regulatory agencies and follow state and local laws, regulations,
and ordinances and industry standards or codes agpplicable to the permitted operation.

Annual Maintenance: Maintenance reconditioning, renovation, or improvement that
arrests deterioration, improves and upgrades facilities, and appreciably prolongs the life
of property. Examplesinclude but are not limited to instaling a new roof, new floor, or
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new sding; rebuilding boilers; replacing pipes, pumps, and motors; repairing or
maintaining the paths, lands, walks, walls, or landscaping adjacent to other government-
owned gructures, replacing vault toilets with flush facilities, paving interior roads,
upgrading facilities, and ingaling utilities, and performing exterior painting and
refinishing. Exterior painting that repairs unsghtly visua marks caused by everyday use
does not meet the definition outlined above.

2.4.10 Compliance with Project’ s Shoreline Management Plan

The Parties agree that any new recreationd facilities or upgradesto exidting facilities
ghall dso be in accordance with the requirements of the Project’ s gpproved Shordline
Management Plan.

2.4.11 Congderation of Alternate Management Proposals for Licensee’ s Recreational
Fadilities

USFS, NCWRC and TWRA acknowledge the Licensee’ sinterest in leesing Licensee
recregtiond facilities to other agencies or loca government during the New License term
and providing for aportion of the costs to operate and maintain those fecilities via
cooperdive funding while minimizing active Licensee involvement in day-to-day
recreational management activities. These agencies agree to congder any such
opportunities that may be identified during the New License term and to discuss specific
proposals with the Licensee during the annua planning mesting. Agency consensus will
be required for provisonsin any such leasing arrangement that would involve charging
members of the generd public access or use fees for Licensee recreationd facilities.

2.4.12 Escalation

Unless otherwise indicated, al costs or payment amounts specified in dollars shdl be
deemed to be stated as of the year 2003, and such sums shall be escdated as of January 1
of each following year (Sarting in January 2004) according to the formula st forth in
Proposed License Article RF-1 induded in Appendix A.
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2.4.13 Addressing Project Recreationa Needs Beyond 30-years

The USFS, NCWRC, TWRA and the Licensee agree that concerns regarding the
potential need for additiond facilities or mgjor rebuilds of existing facilities at the Project
beyond 30 years, should FERC issue a New License for longer than 30 years, should be
addresad in the same cooperative manner following the modd utilized in the
development of the current recreationd facility plan. The USFS, NCWRC, TWRA, and
the Licensee agree that any Licensee funding in excess of the current $1,585,892
commitment for new and upgraded facilities needed in the years beyond year 30 of the
New License will only be required to the extent that such funding is committed on a
50/50 cost-share basis (including costs of design, contract adminigtration, permitting and
NEPA compliance activities related to facilities |ocated on lands owned by state or
federal agencies) with the appropriate agencies.

2.4.14 Retention of USFS fees for Project Related USFS Facilities

The USFS agrees that to the extent possible during the term of the New Licensg, it will
driveto retain as much of the fees collected from users of USFS recreationd facilities

covered by this Agreement as alowable under rdlevant USFS requirements, for usein

ongoing operations and maintenance of these facilities.

2.4.15 Acknowledgement of USFS Authority

The Parties to this Agreement acknowledge that the USFS retains the authority to modify
the purposes for which any recreation facility located on USFS lands is managed,
congstent with gpplicable USFS management plans.

2.5 Law Enforcement Authority of TWRA and USFS on Licensee-owned Lands

Within one year of the Effective Date of the New License issued for the Project, the
Licensee shdl negotiate with TWRA an agreement whereby TWRA will be given
permission to enter upon Licensee-owned lands and lands that may be transferred to TNC
asaresult of this Settlement Agreement for purposes of law enforcement. TWRA shdll
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have enforcement authority on said lands unless and until such time asthey are
transferred to TWRA, USFS or NPS as st forth in this Settlement Agreement.

In addition, in order to facilitate a TWRA enforcement presence on the US Highway 129
day- use areas adjacent to Chilhowee Reservair, the Licensee agrees to request that the
TWRA make arule change proclaming the area adjacent to Chilhowee Reservoir and US
Highway 129 |ocated between Chilhowee Dam and Tabcat Creek, currently leased to
TWRA as pat of the Foothills Wildlife Management Area, for day-use only, with no
overnight camping alowed. The Licensee will make this request such that the change

will become effective on March 1, 2005, the anticipated Effective Date of the New
License.

Permission for the USFS to enter upon APGI lands in order to exercise law enforcement
authority shal be negotiated and included within the lease agreements for USFS
congtructed and operated recreationa areas located on Licensee-owned lands.

2.6 Negotiation of Separate Agreement Between APGI and TWRA Addressing
Vegetation Management Along the Non-Project Transmission Line Rights-of-Way
in the Vicinity of the Foothills Parkway

Within one year of the Effective Date of the New License issued for the Project, the
Licensee shdl negotiate an agreement with TWRA addressing vegetation management by
TWRA dong the non-Project transmission line rights-of-way in the vidinity of the
Foothills Parkway.

2.7 Matching Fundsfor Fish Stocking in Calderwood Reservoir

Starting with the year in which aNew License for the Project becomes effective, TWRA
will contribute annudly for the term of the New License the amount of $10,000 on a
cost-share basis with the Licensee for recreationd fish stocking in Calderwood Reservoir.
If for any reason in any year the TWRA annua contribution is not made, the Licensee's
obligation to fund $10,000 annudly for this recreationa fish stocking as required by the
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Proposed License Article RF-1 in Appendix A shal not be increased and the amount of
fish stocking in thet year shdl be limited to the available funding.

2.8 Negotiation of Recreational Easementsto the U.S. Forest Service and the States
of North Carolina and Tennessee

In the event that the Project ceases to be afederadly licensed hydropower project, the
Licensee shdl convey recreationa easements to the United States of America and/or the
States of North Carolinaand Tennessee. No later than one year prior to the date that the
Project ceases to become afederdly licensed hydrod ectric project, the Licensee shal
negotiate recreationa easements with the United States of America and/or the States of
North Carolina and Tennessee to ensure continued public access to the Project reservoirs
and associated recreationd facilities. Such easements will only become effective in the
event that the Project ceases to be afederdly licensed hydrodlectric project.

2.9 Design of Boating Access Facilities L ocated on USFS Landsin North Carolina

The USFS, NCWRC and the Licensee agree to cooperate in the design of boating access
facilities located on USFS landsin North Carolina. NCWRC agrees to commit the
necessary staff to assst in design work and/or consult on USFS designs as deemed
appropriate by these Parties.

The Parties acknowledge the Memorandum of Agreement between the NCWRC and
USFS, particularly asit reates to boating access facilities on USFS lands. The Parties
agree to work together to reconcile any potentid items of conflict between this provison
and the Memorandum of Agreement.

2.10 Description of the Final Jurisdictional Resolution

The NPS, USFWS, BIA, and USFS within the constraints imposed upon them by law,

and American Rivers (AR), Cross Creek Property Owners Association (Cross Creek), the
Eastern Band of the Cherokee Indians (EBCI), Friends of Lake Santeetlah (FOLS), Sierra
Club, The Nature Conservancy (TNC), The Nationa Parks Conservation Association
(NPCA), Tennessee Clean Water Network (TCWN), Tennessee Department of
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Environment and Conservation (TDEC), and Tennessee Wildlife Resources Agency
(TWRA)will support efforts necessary to finaly resolve dl issues rdated to the FERC
juridiction over exiging Project lands lying within the current authorized legidative
boundary of the Great Smoky Mountains Nationa Park (GSMNP), including but not
limited to legidation granting FERC jurisdiction over approximately 100 acres of Project
lands lying within the current authorized legidative boundary of GSMNP (the “Find
Jurisdictional Resolution™). These Parties understand and agree thet if the Find
Jurisdictional Resolution is made through legidation, the legd requirement for aNEPA
andysis of the land exchange described below may be obviated. The Licensee and these
Partieswill draft a bill to accomplish these ends and these Parties other than the federd
government agencies shall gpproach the Congress to suggest enactment. In the event that
appropriate legidation is not enacted in atimely fashion, and it becomes necessary for the
Licensee to expend funds on aNEPA andysis of the land swap, the cogts incurred by the
Licensee related to the performance of the required NEPA anaysis will be reimbursed to
the Licensee out of the Talassee Fund. Reimbursement to the Licensee from the
Tdlassee Fund will be given priority over other funding priorities until the

reimbursement has been completed. The Licensee shdl document dl of its codts, if any,
for work on a NEPA anaysis of aland exchange. The Licensee' s cogts digible for
reimbursement shdl not include expenditures it makes for monitoring or reviewing

NEPA work performed by the NPS or its contractors.

2.11 Land Grantsand Conveyances

Within sx months from the date that the New License becomes Find and Non
Appedable, the Licensee and any other entity identified as a Sgnatory in the agreements
listed below will execute the agreements listed below subgtantidly in the form attached
hereto as Appendix B-3 and incorporated herein by this reference:

1. Permanent Consarvation Easement and Declaration of Restrictive Covenants Between
the Licensee and The Nature Conservancy — Bulge Lands (Tennessee)
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Agreement for Option and Sale of Real Estate Between the Licensee and The Nature

Conservancy — Bulge Lands (Tennessee)

3. Permanent Consarvation Easement and Declaration of Redtrictive Covenants Between

the Licensee and The Nature Conservancy — Corridor Lands (Tennessee)

4. Agreement for Option and Sde of Real Estate Between the Licensee and The Nature

Conservancy — Corridor Lands (Tennessee)

5. Term Consarvation Easement and Declaration of Restrictive Covenants Between the

Licensee and The Nature Conservancy — Remaining APGI Lands (Tennessee)

6. Agreement for Option and Sde of Red Estate Between the Licensee and The Nature
Conservancy — Remaining APGI Lands (Tennessee)

7. Permanent Consarvation Easement and Declaration of Restrictive Covenants Between

the Licensee and The Nature Conservancy — Tennessee Riparian Lands

8. Term Consarvation Easement and Declaration of Restrictive Covenants Between the
Licensee and a Qualified Land Trust Acceptable to the Parties— North Carolina
Riparian Lands

The properties addressed by the aforementioned agreements are generdly depicted on the
mayps attached hereto as Appendix B-5.

Within 90 days from the date thet legidation is enacted as contemplated by the Find
Jurisdictiona Resolution described above, the Licensee and the NPS will execute the
agreements listed below subgtantiadly in the form atached hereto in Appendix B-3 and
incorporated herein by this reference:
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1. Warranty Deed from Licensee to NPSto a Tract of Land Lying North of U.S.
Highway 129 between Chilhowee and Calderwood Reservoirs (Tennessee)

2. Law Enforcement and Resource Management Easement from the Licensee to
NPS on Powerline Areas Retained by the Licensee (Tennessee)

3. Quitclaim Deed from NPSto Licensee to Project Lands in the Embayments of
Abrams Creek, Shop Creek, Chilogatee Creek, and an Unnamed Tributary to
Chilhowee Reservoir with a Reservation by the NPS of a Law Enforcement and

Resource Management Easement on Same Lands (Tennessee)

The properties intended to be conveyed pursuant to the aforementioned agreements are

generdly depicted on the maps attached hereto as Appendix B-5.

2.12 Request to Amend Project Boundary

The Parties acknowledge that the Licensee isfiling for Commission gpprovd arequest to
amend the FERC Project boundary to include five parcels of property that (i) abut the
current FERC Project boundary and (ii) abut lands intended to be conveyed to NPS
and/or abut lands to be conveyed by permanent conservation easement to TNC in
accordance with this Agreement (see Appendix C). These parcels are identified as “Non-
Project Lands To Be Included In Project” on the maps attached hereto as Appendix B-5.
The Parties agree either to (i) support such request or (ii) not oppose such request. If the
Commission regjects the Licensee s request to include said parcels within the Project
boundary, then, at the time that the Licensee conveys the permanent conservation
easement for the Bulge Lands (also known as Lakey Woods Knob) to TNC, the Licensee
shdl place acondition on said parcels that restricts the use of said parcels to uses deemed
necessary by the Licensee to provide a safety, management, and operationa buffer for the
Project and related purposes.
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2.13 APGI Commitments During Annual Licensg(s)

In the event that FERC does not issue a New License prior to or upon expiration of the
current License on February 28, 2005 and FERC issues one or more Annua Licenses,
pursuant to 16 U.S.C. 8808 (a), the Licensee agrees to implement the following

measures.

1. The Licensee will etablish and initiate its contributions to the Talassee and North
Carolina Funds (the amount of contributions shal be as provided in Section 2.3 of the
Agreement) prior to August 31, 2005;

2. The Licensee sannud contributions to the Tdlassee Fund shdl continue until the
expiration of the New License;

3. The Licensee s annud contributions to the North Carolina Fund shal continue until

three years prior to the expiration of the New License;

4. Starting September 1, 2005, the Licensee shdl begin releasing, using the existing
Tainter gates, aguatic base flows from Santeetlah Dam as set forth in Appendix A,
Section 1.2.1;

5. Starting September 1, 2005, the Licensee shdl begin providing, using the existing
Tainter gates, high flow events from Santeetlah Dam as set forth in Appendix A, Section
1.2.3;

6. Starting March 1, 2005, the Licensee shal begin releasing, using the existing gates,
minimum instream flows in the Calderwood Bypass reach of the Little Tennessee River
as st forth in Appendix A, Section 1.4.1;

7. Sarting March 1, 2005, the Licensee shdl maintain in their current condition its lands
that are intended to be conveyed by easement or deed pursuant to Section 2.11; and
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8. The Licensee shdl hald itsfirg annud planning meeting with USFS, NCWRC, and
TWRA in July 2005 regarding the prioritization of recreationa enhancementsto be
implemented for the following year and prior to January 31, 2006, shdl initiate its
funding commitments as set forth in Appendix A, Section 2.1.
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1.0 Operational Requirements
1.1 Article OR-1. Santeetlah Reservoir

1.1.1 Santeetlah Reservoir Operating Curve

The Licensee shall operate Santeetlah Reservoir a or above the minimum levels as depicted on
the Santeetlah Reservoir Operating Curve (Figure OR-1.1).

1.1.2 Planning Period

Each Friday the Licensee will project the inflow for the next 10 days, the “planning period”. The
water requirement for the planning period is the volumetric sum of base flows; high flow events,
if any; flood discharge flows, if any; Santeetlah Reservoir Operating Curve increase, if any; and
generation. The water available for the planning period is the volumetric sum of storage above
the Santeetlah Reservoir Operating Curve and the planning period projected inflow. During
normal operations the Licensee will adjust generation to maintain Santeetlah Reservoir
elevations at or above the Santeetlah Reservoir Operating Curve. Generation is not restricted for

normal operations.

1.1.3 Reservoir Elevation Monitoring

The Licensee shdl monitor the devation of Santeetlah Reservoir on an hourly bassusing a
water level sensor located upstream of the gatehouse, on the upstream face of the intake. The
water level data recorded by the sensor will be transmitted eectronicdly to the dispaicher’'s
office in Alcoa, Tennessee. The Licensee shal make available dectronicdly (eg., the Internet)
the hourly Santeetlah Reservoir elevation data

Based on actua experience, the Licensee may consult with the Parties to the Tapoco Project
Settlement Agreement on the actud water level results at Santeetlah Reservoir from the
management practices implemented. After such consultation, the Licensee may request
Commission gpprova of minor adjustments to the Santeetlah Reservoir Operating Curve,
provided that such adjustments have been first approved by applicable state and federa agencies.
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Figure OR-1.1 Santeetlah Reservoir Operating Curve

Santeetlah Reservoir Operating Curve
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1.2 Article OR-2. Cheoah River Flow Regime

1.2.1 Aquatic Base Flows

In order to enhance, maintain, and protect fish and wildlife habitat and biologica integrity and
water qudity in the Cheoah River bypass reach, the Licensee shall release aguatic base flows
from Santeetlah Dam in the magnitude and for the duration described in Table OR-2.1. The
Licensee shdl determine the aguetic base flow for each month by calculating the average daily
inflow (ADI) vaue for the three preceding months. The Licensee shdl caculae the ADI using
its recorded measures of daily change in reservoir elevation and totd discharge (generation
flows, ingream flow releases, high flow events, and flood discharge flows). If the ADI is greeter
than the historic 25" percentile average flow for that month (Table OR-2.2.), the Licensee shall
release flows according to Tier A and if the ADI is less than or equal to the historic 25"
percentile average flow for that month, the Licensee shall release flows according to Tier B.

In order to dlow state and federa agenciesto complete the collection of three full years of
basdline data in the Cheoah River below Santeetlah Dam, the Licensee shdl release aquatic base
flows starting September 1, 2005.

[Drafting Note to Commission Staff: The Parties request that the following provision be
included in the Licensein lieu of the preceding sentence if the Commission issues a New
License after September 1, 2005.]

The Licensee shdl rdease aguatic base flows sarting in the month after the effective date of the

License.

Table OR-2.1 Aquatic Base Flows
Month Tier A Flowrate (cfs) | Tier B Flowrate (cfs)
January 50
February 100
March 100
April 100
0
60
60
50

May
June
July
August

5|8 38| 8|88 8|3
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September 50 40
October 50 40
November 50 40
December 60 50

Table OR-2.2 Higtoric 25th Percentile Average Flows Based on 31-year Period of Record (1971-
2001)

Month Threshold Flow (cfs)
Jan 256
Feb 446
Mar 484
Apr 615
May 617
Jun 526
Jul 403
Aug 289
Sep 208
Oct 141
Nov 116
Dec 148

1.2.2 High Flow Events

The Licensee shdl provide high flow events, which follow arepesting five-year schedule for the
term of the License according to Table OR-2.3.

In order to alow state and federd agenciesto collect three full years of basdline datain the
Cheoah River below Santeetlah Dam, the Licensee shdl provide high flow events sarting
September 1, 2005.

[Drafting Note to Commission Staff: The Parties request that the following provision be
included in the Licensein lieu of the preceding sentence if the Commission issuesa New
License after September 1, 2005.]

The Licensee shdl release high flow events sarting in the month after the effective date of the
License.

When implementing the high flow events, the following conditions gpply:
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1. Usethe Tainter gates a Santeetlah Dam for the high flow events. The Licensee shdl use
the headwater elevation of Santeetlah Reservoir to determine the gate opening necessary
to make the required high flow release from Santeetlah Dam. The downstream gage at
Bearpen Gap shdl be usad during the initid system set up to confirm the required gete
positions to make the high flow releases,

2. Schedule dl high flow events on weekend days (Saturday and Sunday); schedule three
day events on Saturday, Sunday, and Monday;

3. Schedule the March event for the third weekend in March and the November event for
the first weekend in November;

4. Schedule one 3-day high flow event in April inyears 1, 3, and 4 of the repeeting
sequence;

5. Utilize the downstream gage a Bearpen Gap during theinitia system set up to confirm
the required gate positions and gate change frequenciesin order to ramp the high flow
events. Ramp high flow events a arate of 2-inches per hour for flows between the
aquatic base flow and 100 cfs;

6. Reeaseflowsfor 4 hoursfor day 1 high flow releasesfor 2-day eventsin February;
releases are targeted to begin at hour 11;

7. Reeaseflowsfor 8 hoursfor day 1 high flow releasesfor 1-, 2-, and 3-day eventsin
March through November; releases on day 1 are targeted to begin a hour 8 in March,
April, October, and November, and at hour 9 in May through September;

8. Reeas=flowsfor 8 hoursfor day 2 high flow releases for 2-day eventsin April through
July; releases on day 2 are scheduled to begin a hour 8 in April and a hour 9 in May,
June, and duly;
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9. Reduce theflow to 500 cfs after the end of the 8 hours of high flow on day 1 until the
beginning hour of high flow on day 2 for 2-day eventsin April through July;

10. Schedule single day high flow events from July through November with a minimum of
10 days between events.

The Licensee will provide 12 months prior notice to the USFWS, USFS, NCWRC, NCDENR,
EBCI, and Graham County of the proposed schedule of high flow events.

Table OR-2.3 High Flow Events— 5-year Repeating Schedule

High Flows Year 1 Year 2 Year 3 Year 4 Year 5 Magnitude

(cfs)®
Events Total | Events Total | Events Total [Events Total | Events Total | Dayl Day2 Day3
Days Days Days Days Days
Per Per Per Per Per
Month Month Month Month Month

January

February 1 2 1 2 1 2 1 2 1 2 1000 Var

March 1 3 1 3 1 3 1 3 1 3 1000 600° 300

April 2 5 3 6 2 5 2 5 3 6 1000 850 300

May 2 4 2 4 3 6 3 6 3 6 1000 850

June 1 2 1 2 1 2 1000 850

July 1 2 1000 850

August 1 1 1000

September 1 1 1 1 1000

October 1 1 1 1 1 1 1000

November 1 1 1 1 1 1 1 1 1 1 1000

December

Total Per 10 19 10 19 10 20 10 19 10 20

Year:

1600 cfsfrom hour 15 to hour 19, 400 cfsfrom hour 20 to hour 34; 200 cfsfrom hour 35to hour 47; 100 cfsfor hour 48

2600 cfsfrom hour 16 to hour 36; 300 cfs from hour 37 to hour 48

312:00 am. (midnight) shall be the starting point for determining the appropriate time for initiating and changing flow releases

Tapoco Hydroelectric Project (FERC No. 2169) A-6 April 2004

Settlement Agreement Package




1.2.3 Redlloceation of Flows

The Licensee shdl convene an annud planning meeting in early October each year which shall
include the U.S. Fish and Wildlife Service (USFWS), the U.S. Forest Service (USFS), the North
Carolina Wildlife Resources Commission (NCWRC), the North Carolina Department of
Environment and Natural Resources (NCDENR), and the Eastern Band of Cherokee Indians
(EBQI). If the USFWS, USFS, NCWRC, NCDENR, and EBCI natify the Licensee prior to the
annua mesting that they have determined by consensus that unanticipated circumstances have
arisen that indicate that additiond aguatic habitat enhancement would result from the

redllocation of water previoudy committed to the aquatic base flows and/or high flow event
schedule as required in Sections 1.2.1 and 1.2.2 above, then the Licensee shall discuss with these
entities the reallocation of water for aguatic habitat enhancement purposes within the aquetic

base flow regime and/or the high flow event schedule for any year. The Licensee shdl cooperate
with the USFWS, USFS, NCWRC, NCDENR, and EBCI in evauating any requested water
redlocation, with due congderation given to the following factors:

1. Any redlocation requests shdl be based on periodic (i.e. every severad years) re-
evauations of aqutic conditionsin the Cheoah River by the above-listed entities;

2. Any requested redllocation shdl be designed to minimize any additiona lost generation
(either in lost megawatts and/or lost value) and operating codts,

3. Under no circumstances shdl water alocated as part of the aguetic base flow regime be
utilized for high flow events and vice versa nor shdl water from one calendar year be
reallocated to any other calendar year;

4. Any requested redllocation of water must be able to be accommodated with the gate

dructures in existence at that time.

If agreement is reached on redlocation, the Licensee shdl make afiling with the Commission
requesting the approva of the requested revised alocation of flows for that calendar year, and
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upon Commission approva will implement the revised aquatic base flow regime and/or high
flow event schedule.

1.2.4 Potentid Modifications to Repeating Five Y ear Schedule of High How Events

Starting in October 2010, in conjunction with the annua planning meeting required in Section
1.2.3 above, the Licensee will consult with the U.S. Fish and Wildlife Service (USFWS), the

U.S. Forest Service (USFS), the North Carolina Wildlife Resources Commission (NCWRC), the
North Carolina Department of Environment and Natura Resources (NCDENR), the Eastern
Band of Cherokee Indians (EBCI), and Graham County regarding the possibility of providing
high flow events for whitewater boating purposes on atrid basisin addition to the high flow
events contemplated in the repeating five year schedule included in Section 1.2.2 above.

If the USFWS, USFS, NCWRC, NCDENR, and EBCI notify the Licensee that they arein full
concurrence that biologicd recovery in the Cheoah River has proceeded to a point that additiona
high flow events should be scheduled and evauated on atrid bass, then the Licensee will

consult with USFWS, USFS, NCWRC, NCDENR, EBCI and Graham County, to determine the
gpecific number, magnitude and timing of such additiond trid high flow events The Licensee

will provide the additiona high flow events upon Commission gpprova and if (i) the requesting
entity has agreed, in writing to, and does compensate the Licensee for its costsincurred as a
result of the additiona high flow events, (i) the requesting entity has agreed to and in fact does
fully fund the expenses incurred for additional monitoring of resources in the Cheoah River
associated with the evaluation of the biologicd effects of the additiond high flow events, and

(ii1) the additiond high flow events can be provided in amanner consistent with other
requirements of the License (including but not limited to the Santeetlah Reservoir Operating

Curve, the Low Inflow Protocol, and the Maintenance and Emergency Protocol).

In the event that the Licensee, USFWS, USFS, NCWRC, NCDENR, EBCI, and Graham County
agree on the provison of additiond tria high flow events, then no later than 60 days prior to the
anticipated gart of the additiond high flow events, the Licensee shdl file for Commisson

approva aplan of the proposed revisons to the repeating five year schedule of high flow events.
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In conjunction with subsequent annua planning meetings, the Licensee will consult with the
USFWS, USFS, NCWRC, NCDENR, and EBCI in order to determine whether to terminate,
continue, or modify the additiond tria high flow events, or to recommend to FERC a permanent
change in the repeeting five year schedule of high flow events. The determination shdl be based
on USFWS, USFS, NCWRC, NCDENR, and EBCI’ s assessment of the effects of the additional
trid high flow events on the Cheoah River aguatic and associated riparian biologica
communities, on other recregtiona uses of the Cheoah River, on weter levelsin Santeetlah
Resarvair, and of cumulative and secondary effects on the ecological and aesthetic resources of
the Cheoah River corridor. The determination will aso be based upon the Licensee’ s assessment
of the performance of the requesting entity in reimbursing the Licensee and the agencies for

costs associated with the additiona releases, and any other factors associated with Project
operations and other relevant License requirements that may be affected by the additiond high
flow events.

The Licensee shdl make additiond filings, as gppropriate, notifying the Commission of any
additional requested revisions to the repesting five year schedule of high flow events, and upon
Commission gpprova will implement the revised high flow event schedule.

1.2.5 Low Inflow Protocol

If inflow is not adequate to provide high flow releases and maintain required reservoir levels
while maintaining instream flows, then equitable reductions in Santeetlah Reservoir water levels,
and high flow releases to the Cheoah River will be made as follows. If the water available for the
planning period (as defined in Appendix A Section 1.1.2) isless than the water requirement with
no generation for the scheduling period the following low flow stages will be implemented. The
low flow stage will remain in effect until the next planning period when the water requirement is
compared to the water available. If the water available is less than the water requirement, the
next stage will be implemented. If the water available is greeter than the water requirement the
previous stage will be implemented or norma operationsiif & Stage 1. If the actud inflow is
gppreciably different than the projected inflow the Licensee may make adjustments to the low
flow stage during the planning period.
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Stage 1: Reduce high flow duration by 25% (2 hours for each day of the high flow event).
Bevation minimum decreased by 0.25 feet below operating curve.

Stage 2: Reduce high flow duration by 50% (4 hours for each day of the high flow event).
Elevation minimum decreased by 0.50 feet below the operating curve.

Stage 3. Reduce high flow duration by 100%. Elevation minimum decreased by 0.75 feet below
the operating curve.

Stage 4: Elevation minimum decreased by 1.0 feet below operating curve. If continuous
dischargeisa Tier A reduce continuous discharge from Tier A to Tier B level.

Stage 5: Continue releasing Tier B continuous discharge through spillway gates until evation
reaches bottom of the spillway gates (or valve).

Stage 6: Reduce continuous discharge to inflow.

Based on actua experience, the Licensee may consult with state and federal agenciesto modify
the Low Inflow Protocal. If agreement is reached on modifying the protocol, the Licensee shall
make afiling with the Commission requesting approva of the proposed modification and upon
Commission approva will implement the modified protocol.

1.2.6 Gaging Requirements

The Licensee shal continue funding the existing U.S. Geologica Survey (USGS) Bearpen Gap
gage (Station No. 0351706800) on the Cheoah River below Santeetlah Dam. Additiondly, the
Licensee shdl inddl and maintain a cdibrated staff gage, or the equivalent, at the Joyce Kilmer
Bridgeto dlow for visud confirmation of Cheoah River flows. The Licensee shdl make
available dectronicdly (e.g., the Internet) the calculated hourly Cheoah River flow release data
(cfs).
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1.2.7 Interim Implementation

Prior to the completion of the gate modifications required in Section 1.2.8 below, the continuous
base flow release shdl consst of aflow of approximately 50 cfs released through an existing
Tainter gate at Santeetlah Dam. Prior to the completion of the Tainter gate automation required
in Section 1.2.8 below, high flow events shdl be made with consderation of the following
factors:

1. Releasesfrom November 1 through March 31 will be scheduled to occur during the
regular work week (Monday through Friday) to minimize additiona personnel costs
associated with releases on weekends using the existing gates and related equipment;
releases from April 1 through October 31 will occur on weekends,

2. Rdeaseswill beinitisted usng the “Year 17 release schedule in Table OR-2.3 and
subsequent years will use“Year 2°, “Year 3" €c,;

3. Ramping rates will not gpply;

4. The Licensee shal make areasonable effort to provide the high flow events according to
the high flow event schedule in Table OR-2.3, however some variation in terms of actua
timing of events may occur during thisinterim period until the gate modifications are
complete.

1.2.8 Gate Modifications and Schedule

To accommodate release of the aquatic base flow and high flow everts, the Licensee shall add
“piggy-back” gatesto, and automate, either two or three of the existing Tainter gateson
Santeetlah Dam within 24 months of the effective date of thisLicense. The Licensee may
deviate from the Santeetlah Operating Curve, the aguatic base and high flow releases during the
winter drawdown period to dlow for congruction in the field of the modified Tainter gates.
Within 90 days of the effective date of this License, the Licensee shdl file, for gpprovd by the
Commission, a plan and schedule for modifying the Tainter gates.
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1.3 Article OR-3. Cheoah Reservoir

The Licensee shdl operate Cheoah Reservoir with no seasona drawdown and maximum
drawdowns of 7 feet from normd full pool eevation of 1276.8 feet USGS datum.

1.4 Article OR-4. Calderwood Bypass Flows

1.4.1 Minimum How Rdeases

Beginning with the effective date of this License, the Licensee shdl release minimum insream
flowsin the Caderwood Bypass reach of the Little Tennessee River according to the repesating
10-year schedule shown in Table OR-4.1. The minimum flow regime shall vary annudly in both
discharge and timing (i.e. adjusmentsin flows will be made on the first Tuesday of the month,
no later than 12:00 p.m., so as to not dways occur at the end of one month and beginning of
another). The Licensee shal use the gate position and headpond eevation to determine the
magnitude of the flow release. The Licensee shall release water from the base of the gate, down
approximately 6-ft from norma full pond eevation of 1087.8 feet USGS datum.

The Licensee shdl make the determination to release minimum instream flows in the
Calderwood Bypass according to Scenario A, B or C for each calendar year, so long asthe

required frequency of each of these scenarios is met within each ten-year period.

Table OR-4.1 Calderwood Bypass Instream Flows

Scenario A B C
January 45 50 55
February 40 50 60
March 35 50 65
April 20 40 60
May 30 40 50
June 25 30 35
July 30 30 30
August 20 25 30
September 25 25 25
October 35 30 25
November 45 40 25
December 40 40 40
Average Annual Flow 32.5cfs 37.5cfs 41.5 cfs
Frequency 3/10 years 5/10 years 2/10 years

Tapoco Hydroelectric Project (FERC No. 2169) A-12 April 2004

Settlement Agreement Package



1.4.2 Target Fows

In order to reduce the potentia for therma impacts on stream biota, during the normaly hot and
dry months of July — September, the Licensee shal consider the flowsin Table OR-4.1 for each
month as target flows. The Licensee shdl operate within alimited flow band around the flow
vaues due to the variation in heedpond e evations during norma operation and the small
magnitude of some of the required flows. The Licensee may exceed target flows if water is
released upstream or inflows exceed the turbine capacity of the Calderwood Powerhouse or as
necessary to passtrash at the dam.

In rleasing the target flows into the Calderwood Bypass reach consistent with Table OR-4.1, the
Licensee shdl enaure that the released flows are no greater than 50 cfs above the target flows,
except as provided in the previous paragraph, and no lower than 5 cfs below the target flows.

1.4.3 Gate Modifications and Schedule

The Licensee shal complete gate modifications necessary to release Calderwood Bypass flows
within 18 months of the effective date of this License. Within 90 days of the effective date of this
License, the Licensee shdl file for gpprova by the Commisson a plan and schedule for
modifying the gates.

1.4.4 How Data Recording

The Licensee shdl record the flow data dectronicaly using the control system at Calderwood
Dam. The Licensee shdl make available dectronicdly (e.g., the Internet) the caculated hourly
Calderwood Bypass flow release data.

1.45 Reduction of Flows for Accessto Goat Creek

1. The Licensee may temporarily reduce instream flows in the Caderwood Bypass as deemed
necessary by the Licensee for the purpose of safdly crossing the Little Tennessee River to
utilize the Goat Creek access route to congtruct, reconstruct, ingpect, maintain or perform
related activities with respect to the Caderwood transmission lines. The maximum flow in
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the Caderwood Bypass that alows safe crossing has been determined to be approximately
20 cfs.

2. Inorder to dlow the eevation of the Caderwood Bypassto stabilize for safe crossing, the
Licensee may initiate the reduction of minimum flows in the Caderwood Bypassto
goproximately 20 cfs 18 hours before any planned crossing of the Calderwood Bypass.

3. TheLicensee shdl maintain the flow at gpproximatdy 20 cfs during the entire period that

transmission line work is being performed.

4. The Licensee shall consult with the USFWS, TDEC, TWRA, and USFS prior to initiating
any modifications or additions of materid to the streambed to facilitate vehicle passage.

5. When access for planned maintenance on transmission lineswill require deviation from the
minimum flows in the Cdderwood Bypass, the Licensee will provide 15 days prior notice to
the Commisson, USFWS, TDEC, TWRA, and USFS. The notice will include an estimate of
the proposed starting date and duration of the reduced flow. To the extent practicable, the
Licensee will conduct planned maintenance during months of the lowest required flowsinto
the Calderwood Bypass, i.e., June through October.

6. When access for unplanned transmission line maintenance or emergencies requires deviation
from the minimum flows in the Caderwood Bypass, the Licensee will provide notice to the
Commission, USFWS, TDEC, TWRA, and USFS as soon as practicable but not longer than
five days after the initiation of the flow reduction.

1.5 Article OR-5. Calderwood Reservoir

The Licensee shdl operate Caderwood Reservoir with no seasond drawdown and maximum
drawdowns of 6 feet from norma full pool eevation of 1087.8 feet USGS datum.
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1.6 Article OR-6. Chilhowee Reservoir

The Licensee shdl operate Chilhowee Reservoir with no seasond drawdown and maximum
drawdowns of 5 feet from norma full pool devation of 874.0 feet USGS datum.

1.7 Article OR-7. Maintenance and Emer gency Protocols

1.7.1 Maintenance and Emergency Situations

The following table (Table OR-7.1) identifies 1) the assumed most likely emergency, unplanned
maintenance (e.g. equipment failure), and maintenance Stuations when certain license conditions
may be impacted and 2) the potentia actions to be taken by the Licensee for each Situation. The

Licensee shal determine the pecific detals of actionsto be taken on a case-by-case basis,

however, the Licensee shdl place the highest priority on maintaining and restoring minimum

flowsin the bypass channels.

Table OR-7.1 Maintenance and Emergency Situations

Potentially | mpacted License Conditions

Situation Indications Minimum Flowsin High Flow Releases | Normal Operating
Bypass Channels from Santeetlah Rangefor
Dam intothe Reservoir Levels
Cheoah River
Potential Actionsto be Taken
Outage of Tainter Maintenance or Notify using High Repair gate or
gate(s) at Santeetlah | equipment failure Flow Event operating
Dam prevents opening or Notification mechanism to close
closing one or more Procedure (HFENP). | gate’
gates Releasefrom

aternate gate, delay
start of event or
reschedule, lower
flow for event

Outage of aquatic

Maintenance will

Release flow from

flow gate(s) requireoneor more | Tainter gate
aquatic flow gatesto
beinoperable
Outage of gate Maintenance or Control gate Notify using the

control system

failure of control
system

manually, release
flow from Tainter
gate

HFENP. Open gate
manually, release
from alternate gate,
delay start of event
or reschedule, lower
flow for event

Voltage or capacity

TVA curtails

Reduce Cheoah

Notify using

Reduce generation to

Tapoco Hydroelectric Project (FERC No. 2169)

Settlement Agreement Package

A-15

April 2004




emergency (typically
less than 24 hoursin
duration)

delivery of power to
Alcoalnc. TN
Operations, voltage
or capacity
conditionsin the
TVA systemor
larger regional
electric system
failure has occurred
or isimminent, or
releasesfrom
Fontana are reduced
or curtailed.

River continuous
flow to 40 cfs.
Increaseto Tier A or
B when normal
operations resume

HFENP. Reduce
generation and
resume event when
normal operations
resume

alow reservoir to
refill when normal
operations resume

For notification procedures see Section 1.7.2 Notification Guidance

1.7.2 Notification Guidance

The Licensee shdl notify the Commission, resource agencies, and other affected parties

regarding emergency, unplanned maintenance (e.g., equipment failure), and maintenance

gtuations under which certain license conditions may need to be temporarily suspended or
modified. Due to the potentid varigbility of the Stuations, the Licensee shdl determine the
specifics of notifications on a case-by-case basis but shall follow the genera guidance provided

beow.

1. Planned Maintenance: For planned maintenance on equipment that will require deviation

from (i) the minimum flows in the bypass channds, (ii) the high flow releases from

Santeetlah Dam into the bypass channel, or (iii) the norma operating range for reservoir

elevations, the Licensee will provide aminimum of 15 days prior notice to the Commission,

appropriate federal and state resource agencies, TVA and other parties whose interests the
Licensee determines could be affected by the planned maintenance activity. The notice will
include the planned starting date, expected duration of the activity, the expected deviation
from requirements of the License, and the planned actions to minimize the need to deviate
from the License requirements. In implementing the planned maintenance activity, the

Tapoco Hydroelectric Project (FERC No. 2169)

Licensee shdl consder any comments received in response to the notification.

Unplanned Maintenance: For unplanned maintenance that will require deviation for a period
of longer than 24 hours from (i) the minimum flowsin the bypass channdls (ii) the high flow
releases from Santeetlah Dam into the bypass channd, or (iii) the normal operating range for
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4.

reservoir eevations, the Licensee will notify the Commission, appropriate federa and sate
resource agencies, TVA, and other parties whose interests the Licensee determines could be
affected by the unplanned maintenance activity. The notification will occur as soon as
practicable but not longer than five days after the initiation of the deviation.

Emergencies. For emergencies, the Licensee will notify the Commisson, gppropriate federd
and State resource agencies, TVA, and other parties whose interests the Licensee determines
could be affected by the emergency as soon as practicable but not longer than five days after
theinitistion of the deviation.

Within 120 days of the effective date of the License, the Licensee will develop and file with
the Commission aHigh Flow Event Natification Procedure (HFENP) for Situations when
emergency, unplanned maintenance, and maintenance activities could affect high flow
releases into the Cheoah River below Santeetlah Dam. The Licensee shdl issue a draft
HFENP to the gppropriate federal and State resource agencies, TVA, and other partiesfor a
minimum review period of 30 days. The HFENP shdl include any comments received on the
draft HFENP dong with a discussion of how the Licensee addressed those comments.

2.0 ArticleRF-1. Recreational Enhancements

2.1 Funding Commitments

2.1.1 New Recregtion Facilities and Improvements to Exigting Facilities

The Licensee shdl contribute $1,585,892, less any monies spent on new or improvements to
existing recrestion facilities between January 1, 2003 and the effective date of this License, in

order to cost-share upgrades to exigting recreationd facilities and the congtruction of new
recregtiond facilities related to the Project (see Table RF-1.1).

1. Prioritization of Recreationd Enhancements

The Licensee shdl consult with the U.S. Forest Service (USFS), the North CarolinaWildlife
Resources Commission (NCWRC) and Tennessee Wildlife Resources Agency (TWRA) annudly
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in July or a another mutually agreed to time to prioritize recregtiona enhancementsto be
implemented for the following year based on funding availability and other rlevant

considerations.

2. USFS Facilities

The Licensee shdl digtribute to the USFS by no later than January 31 of each year, the portion of
the funding ($1,215,192) for the construction of new or the upgrade of existing recrestiond
fadlitiesidentified in Table RF-1.1 that are located on USFS lands in equa amountsin each of
the firat 15 years of the License term. The use of Licensee funding for any new facilities or
facility upgrades other than those identified in Table RF-1.1 will require the concurrence of the

Licensee.
3. Non-USFS Facilities

The Licensee shdl commit the portion of the funding ($370,700) for the congtruction of new or
upgrade of exigting non-USFS recregtiond facilitiesin equa amounts in each of thefird five

years of the License term.

2.1.2 Fish Stocking Support

Beginning with the year in which this License becomes effective, the Licensee shdl contribute
for the term of this License $10,000 annudly, by January 31, on a cost-share basisto TWRA for
recregtiona fish stocking in Caderwood Reservair.

2.1.3 Operations and Maintenance

The Licensee shdl commit $75,000 annudly to operations and maintenance costs for

recreationd facilities and related purposes associated with the Tapoco Project (see Table RF-
1.1). The Licensee shdl provide a portion of these funds ($34,000) to the USFS for operation
and maintenance of recreationd facilities associated with the Project located on USFS lands. The
Licensee shdl use a portion of these funds ($26,000) for operations and maintenance of

recregtiond facilities on Licensee-owned lands. The Licensee shall use the remaining $15,000 of
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the $75,000 to fund additiona cleanup and maintenance of the US Highway 129 day- use areas
and, to the extent that there are unspent monies, for operation and maintenance of recrestiona

facilities on Licensee-owned lands.

2.1.4 Ecaation of funds

All cogts or payment amounts specified in dollars (Table RF-1.1) shall be deemed to be stated as
of the year 2003, and the Licensee shall escaate such sums as of January 1 of each following
year (Sarting in January 2004) according to the following formula

AD=D x ((NGDP)/IGDP)
Where:

AD = Adjusted dallar amount as of January 1 of the year in which the adjustment is made

D = Dollar amount prior to adjustment

IGDP = GDP-IPD for the third quarter of the year before the previous adjustment date (or, in the
case of the firgt adjustment, the third quarter of the year before the effective date of the license)
NGDP = GDP-IPD for the third quarter of the year before the adjustment date

“GDP-1PD” isthe value published for the Graoss Domestic Product Implicit Price Deflator by the
U.S. Department of Commerce, Bureau of Economic Anadysisin the publication Survey of
Current Business, Table 7.1 (being on the basis of 2000 = 100), in the third month following the
end of the applicable quarter. If that index ceases to be published, any reasonably equivaent
index published by the Bureau of Economic Analysis may be subgtituted. If the base year for
GDP-IPD is changed or if publication of the index is discontinued, the Licensee shdl promptly
make adjustments or, if necessary, select an gppropriate dternative index to achieve the same
economic effect.

2.1.5 Future Recreation Needs

[Drafting Note to Commission Staff: The Parties request that thisprovision beincludedin the
License if the License term exceeds 30 years.]

In year 31 of the License term, the Licensee shdl consult with state and federa resource
agencies regarding the potentiad need for additiond recreationd facilities or improvements to
exidting recreationd facilities. Any Licensee funding in excess of the current $1,585,892
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commitment for new and upgraded facilities will only be required to the extent that such funding
is matched on an equa cost-share (50/50) basis (including costs of design, contract
adminigration, permitting and NEPA compliance activities related to facilities located on lands

owned by state or federal agencies) with the appropriate agencies.

2.1.6 Licensee Approva

The Licensee shall approve the congtruction of dl facilities located on Project lands.

2.2 Lease of Lands

The Licensee agrees to lease lands to the USFS within one year of the effective date of this

License, necessary for the construction and operation of the Cheoah River Non-motorized
Boating Take-out Fecility on the Little Tennessee River below Cheoah Dam and downstream of
US Highway 129 and an overflow parking area below Santeetlah Dam adjacent to the Non-
motorized Boating Put-in Facility to be congtructed by the USFS on USFS land. The terms of the
lease will be subject to the Licensee' s gpprova and will be in consderation of $1.00 for the term
of the lease. The term of the lease shdl coincide with the effective date and expiration date of

this License, with the option by the Licensee, but not the obligation, to renew once theinitia

lease term has expired. Until such atime as the take-out facility is operationd, a portion of the

existing Magazine Branch recregtion area can be utilized for non-motorized boating take-out

purposes, subject to the public being provided adequate notice of the temporary use (eg., Sgn a
the gte). All development by the USFS on leased Licensee properties must be gpproved in

advance by the Licensee.

Table RF-1.1 Recredtion Facilities Funding Commitments

New and/or Upgraded Recreation

Total Cost Estimate

Licensee Funding Commitment

Facilities
Santeetlah Reservoir

Expand/Improve Massey Branch $228,541 $66,277
Boat Launch
Cheoah Point Access | mprovements $60,600 $17,574
Cheoah Point Campground new $1,810,000 $787,350
construction and replacements
Dispersed campsite improvements $30,500 $35,000
Avey Branch Boat Launch $92,445 $26,809
improvements
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Bank fishing improvements $48,000 $20,880
Subtotal Santeetlah $2,320,086 $953,890
Cheoah River
US 129 Access Areas— Phase 1 $225,000 $97,875
US 129 Access Areas— Phase 2 $96,000 $41,760
Two additional gravel lotson 129 $23,001 $6,667
Trail along Cheoah River $206,900 $90,000
Accessible fishing pier $50,000 $25,000

Boater put-in facilities $565,000
Boater take-out facilities $210,000
Subtotal Cheoah River $1,375,901 $261,302
Cheoah Reservoir
Canoe portage around dam $100,000 $100,000
Improved bank fishing facilities $10,000 $10,000
Relocate Panel Branch Boat Access $150,000 $75,000
Calderwood Reservoir
Five primitive campsites $15,700 $15,700
Canoe/kayak take-out $75,000 $75,000
Fish delivery chute $10,000 $10,000
Chilhowee Reservoir
Canoe portage $25,000 $25,000
Two accessible fishing piers $100,000 $50,000
Improve day-use areas $10,000 $10,000
Subtotal Maingem Reservoirs $495,700 $370,700
Total Facility Cost Commitment $4,191,687 $1,585,892
Recreation Related Annual O& M
USFS recreation facilities $161,500 $34,000°
Licensee recreation facilities $31,000 $26,000°
Additional cleanup/maintenance of $15,000 $15,000
129 day-use areas
Recreational fish stocking in $20,000 $10,000
Calderwood Reservoir
Total Annual O& M Cost $227,500 $85,000
Commitment

" The USFS will operate and maintain the public boating access areas located on National Forest System lands on Santeetlah Resarvoir and usea

Eortion of the funding for this purpose in accordance with the agreement between the USFS and the NCWRC.

Of this total, $5,000 is committed to cost share boating facility operations and maintenancewith the NCWRC for the new Llewdlyn Branch
boating access site and the existing Calderwood Reservoir boating access site.

3.0 ArticleSMP-1. Shoreline Management Plan Provisions

[Drafting note to Commission staff: The Parties request that this provision beincluded in the
License only if the Licensee has not filed a SMP for the Project prior to the effective date of

the License.]

3.1 Development of a Shoreline Management Plan

The Licensee shdl prepare and file a Shoreline Management Plan for the Project with the
Commission within three months of the effective date of this License. The Licensee shdl
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prepare the Shoreline Management Plan in consultation with North Carolina Department of
Environment and Natura Resources, North Carolina Wildlife Resources Commission, North
Cardlina State Higtoric Preservation Office, U.S. Forest Service, U.S. Fish and Wildlife Service,
Bureau of Indian Affairs, Great Smoky Mountains Nationa Park, Eastern Band of Cherokee
Indians, Cross Creek Property Owners Association, Friends of Lake Santeetlah, Town of Lake
Santeetlah, Town of Robbinsville, Graham County, Sierra Club, American Rivers, Tennessee
Clean Water Network, The Nature Conservancy, Tennessee Department of Environment and
Consarvation, Tennessee Wildlife Resources Agency, Tennessee Historic Commission and

Tennessee State Historic Preservation Office.

The Licensee shdl provide the consulted parties with a 30-day period to review and comment on
adraft Shordine Management Plan. The Licensee shdl aso provide the public an opportunity to
comment on the draft Shoreline Management Plan by holding a public meeting on the draft Plan
a least 30 days prior to filing the Plan with the Commission.

The Licensee shdl indude with itsfiling copies of al comments received on the draft Plan and a
discusson of those comments, including whether the Licensee adopted the comments or the
Licensee srationde for not incorporating the comments into the final Plan.

The Licensee shdl request permission to implement the terms of the Shoreline Management Plan
upon its filing with the Commission.

[Drafting note to Commission staff: The Parties request that the following provision be
included in the Licenseif the Licensee hasfiled a SMP for the Project prior to the effective
date of the License]

The Shoreline Management Plan for the Project shall be considered a condition of and
incorporated into this License upon its approva by the Commission.
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4.0 ArticleHP-1. Historic Properties Management Provisions

4.1 Compliance with Programmatic Agreement

The Licensee shdl implement the provisons of the Programmeatic Agreement for the Tgpoco
Hydroelectric Project, in accordance with its terms.

4.2 Development and Filing of a Historic Properties Management Plan

The Licensee shdl prepare and file with the Commission a Historic Properties Management Plan
(HPMP) within one year of the effective date of this License. The Licensee shdl prepare the
HPMP in consultation with the North Carolina State Historic Preservation Office, the Tennessee
Historical Commission, the Tennessee State Historic Preservation Office, the Eastern Band of
Cherokee Indians, the Bureau of Indian Affairs, the U.S. Forest Service and the Great Smoky
Mountains Nationa Park (the CR Workgroup). The Licensee shdl provide the CR Workgroup
with a 30-day period to review and comment on adraft HPMP.

The Licensee shdl include with its filing copies of dl comments received on the draft HPMP and
adiscusson of those comments, including whether the Licensee adopted the comments or the
Licensee' srationde for not incorporating the comments into the find HPMP.

At aminimum, the HPMP shdl include provisions addressing the following dements:
identification of Licensee representatives respongble for ongoing implementation of the HPMP,
continued use and maintenance of historic and cultura properties, protection of historic and
cultural properties threatened by Project-induced shoreline erosion, Project-related ground-
disturbing activities and vandalism, mitigation of unavoidable adverse effect on historic and
culturd properties, treetment and digposition of any human remains that may be discovered,
taking into account any applicable sate laws and the Advisory Council on Historic
Preservations (ACHP) Policy Statement Regarding Trestment of Human Remains and Grave
Goods, compliance with the Native American Graves Protection and Repatriation Act
(NAGPRA) for any tribd or federa lands within the Project area, discovery of previoudy
unidentified historic and culturd properties during Project operations, public interpretation of the
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higtoric and archeologica vaues of the Project, environmenta review of proposed mitigeation
mesasures, and establishment of and coordination with the CR Workgroup during the
implementation of the HPMP.

5.0 Section 18 Fish Passage Provisions

5.1 Article FP-1. Prescription of a Fishway for the Chilhowee Development

1. Within six months of the effective dete of this License for the Project, the Licensee shall

develop and file with the Commission a plan for fish passage at the Chilhowee Devel opment.

The plan shdl be prepared in consultation with the U.S. Fish and Wildlife Service and shall

provide for fish passage a the Chilhowee Development for four target fish species, the Spotfin

chub (Erimonax monachus), Y dlowfin madtom (Noturus flavipinnis), Smoky madtom (Noturus
baileyi) and Duskytail darter (Etheostoma percnurum). The Licensee shdl develop in
consultation with and submit for approva by the USFWS, dl functiond and find fishway plans,
schedules, and effectiveness sudies for the fishway described herein.

2. Fish passage will entail annua funding estimated to be no more than $10,000 per year by the
Licensee for trapping and relocation of certain numbers of each target fish species, each season.
Actud numbers of each species will be determined annudly in consultation with the U.S. Fish
and Wildlife Service. Annud funding shdl be used firgt to accomplish the primary fish passage
objective of moving a certain number of each of the target fish species between Abrams Creek
and Citico Creek, and between Abrams Creek and the Tdlico River. Funding will be used
secondarily to conduct associated sampling, marking and genetics testing to help demondtrate
that the USFWS s god of genetic mixing between the sub-populations of the four fish speciesis
being met. Funding can aso be used to trap and transport fish between the Tellico River and
Citico Creek, to the extent that such efforts may aso enhance the overdl genetic hedlth of the
Abrams Creek populations.

3. The populations to be passed are those occurring at the tributaries to the Little Tennessee
River, including Abrams Creek (tributary at Little Tennessee River River Mile 37), Citico Creek
(tributary a Little Tennessee River River Mile 31.8), and the Tellico River (tributary &t Little
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Tennesee River River Mile 19.2). The population of Spotfin chub et the Little Tennessee River

(Little Tennesee River River Mile 88.5) is aso a source for augmentation of the populations.

4. The design population to be “passed” between each of the three designated tributaries for each
of the target speciesis.

Target Species Fishway Exchange

Spotfin chub 100 per generation

Y dlowfin madtom 1 effective genome/generation
Smoky madtom 1 effective genome/generation
Duskytail darter 1 effective genome/generation

At thistime, the best information available for rate of exchange indicates that naturally afew
individuals per decade moved successfully between these populations. Movement of individuals
probably comprised young-of-year dispersal movements during fal and winter, therefore,

trand ocations scheduled during this same timeframe (August-May) would most closdy mimic
naturd dispersa.

5. The fishway shdl be fully operationa as soon as possible, but no later than six months after
the effective date of this License.

5.2 Article FP-2. Deter mination of the Need for Additional Fishways at the Chilhowee
Development and Reservation of Authority

Within one year of the effective date of this License, the Licensee shdl develop and file with the
Commission a study plan for eval uating the presence and status of important potamodramous

and diadromous fishes (including but not limited to American ed (Anguilla rostrata), Lake
sturgeon (Acipenser fulvenscens), Black buffalo (Ictiobus niger), Smalmouth buffalo (Ictiobus
bubalus), Sauger (Sander canadense), and River redhorse (Moxostoma carinatum) in the upper
end of Tdlico Resarvair in the vicinity of the Chilhowee Dam tailrace. The plan will require

intid monitoring within five years of the effective dete of this License, with additiond

monitoring to be conducted in year 10 and year 20 of thisLicense. The Licensee shal submit

the proposed plan to the U.S. Fish and Wildlife Service for comment prior to filing it with the
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Commission. The Licensee shdl include with the study plan documentation of consultation with
the U.S. Fish and Wildlife Service, including copies of any comments received on the plan and
discussion of how any comments are accommodated by the plan. The need for fishways for the
listed species will be determined by the USFWS when certain conditions of populations or
congregations, outlined in the study plan required by this Article, occur. Presence of the target
species a the base of Chilhowee Dam will be a condition precedent to the requirement of
additiond fishways at the Chilhowee Development. No additiond structurd fishway will be
required by the U.S. Fish and Wildlife Service for the passage of these species before the
twentieth year of this License. Subject to thislimitation, the Secretary of the Department of
Interior reservestheright to require fishways a the Chilhowee Devel opment.

5.3 Article FP-3. Reservation of Authority for Santeetlah, Cheoah, and Calderwood
Developments

Pursuant to Section 18 of the Federal Power Act, as amended, the Secretary of the Department of
Interior, as delegated to the U.S. Fish and Wildlife Service, exercises her authority under Section
18 by reserving the authority to prescribe the construction, operation and maintenance of such
fishways as deemed necessary, including messures to determine, ensure, or improve the
effectiveness of such fishways at the Santeetlah, Cheoah and Calderwood devel opments. No
sructurd fishway will be required at any of these developments before the twentieth year of this

License,

6.0 ArticleBMR-1. Sampling of Benthic M acroinvertebrate
Resour cesin the Chilhowee Dam Tailwater Area

Within two years of the effective date of this License, the Licensee shal develop and filewith

the Commission a sampling plan to periodicaly sample benthic macroinvertebrate resourcesin
the tallwater area of the Chilhowee Development. At a minimum, the sampling plan shdl
include the following dements: the sampling study design will be subgtantidly smilar to the
benthic macroinvertebrate resource sampling undertaken for the Santeetlah, Cheoah and
Caderwood developments during the relicensing of the Project; benthic macroinvertebrate
community health and species assemblages will be assessed at upper, middle, and lower sections
of the Chilhowee tallwaters, and benthic samples will include kicknet, airlift, sweepnet, ponar or
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Peterson grabs, or visua collection techniques a each sampling site. The sampling plan shdll
require that sampling occur during year 3 of this License and during year 15 of this Licenseif
warranted by sgnificant or questionable results of the initid sampling or by significant
improvements in the water qudity or therma regime of the Chilhowee tallweter. The sampling
plan shdl aso require that, within Sx months of completion of each sampling effort, the
Licensee prepare and file with U.S. Fish and Wildlife Service, Tennessee Wildlife Resources
Agency, Tennessee Department of Environment and Conservation, U.S. Forest Service and
Nationa Park Service areport documenting the results of the sampling.

The Licensee shdl prepare the sampling plan in consultation with U.S. Fish and Wildlife

Sarvice, Tennessee Wildlife Resources Agency, Tennessee Department of Environment and
Conservation, Tennessee Valley Authority, U.S. Forest Service and Nationd Park Service. The
Licensee shdl provide the consulted parties with a 30-day period to review and comment on the
draft sampling plan. The Licensee shdl indude with itsfiling copies of al comments received on
the draft sampling plan and a discussion of those comments, including whether the Licensee

adopted the comments or Licensee srationae for not incorporating the commentsinto the fina

sampling plan.

7.0 ArticleF-1. North Carolina Resour ce Management and
Enhancement Fund

7.1 Purpose of Funds

Within six months of the effective date of this License, the Licensee shdl establish the North
Carolina Resource Management and Enhancement Fund (North Carolina Fund) to be used by the
North Carolina Wildlife Resources Commission, North Carolina Department of Environment

and Natural Resources, U. S. Forest Service, Eastern Band of Cherokee Indians, and U. S. Fish
and Wildlife Service for purposes within the scope of subject matter of the Fish and Wildlife
Coordination Act, the Endangered Species Act, and Section 10 of the Federal Power Act
including but not limited to 1) monitoring of bictic and abictic parameters, 2) addition of large
woody debris, and gravel and vegetation management in the Cheoah River below Santeetlah
Dam, and 3) for other natura resource stewardship activities, including, but not limited to, a)
threatened and endangered species recovery efforts, b) control of exotic species and
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environmental outreach and ¢) education directly related to those Cheoah River and Little
Tennessee River basin resources affected by ongoing Project operations, in particular the
Santeetlah and Cheoah developments, and the portion of the Calderwood Development in North
Cardlina

Moniesin the fund shdl be held and managed by an entity unanimoudy agreed to by the
beneficiary entities listed above and the Licensee. The Fund shdl be available to receive
contributions from other sources to match or exceed contributions by the Licensee and the Fund
shdl remain available for itsintended purposes until expended, even if the life of the Fund shall
exceed the term of this License.

7.2 Funding Commitment

At the time of fund establishment, the Licensee shdl deposit an initid payment of $100,000,
subject to the escdation provisons below. Thereafter for the duration of this License except for
thefina three years of the License term, the Licensee shdl depost annudly, by no later than
January 31, an additiona $25,000, subject to the escdation provisons below. The funds shdl be
deposited with the fiduciary entity specified by unanimous agreement of the beneficiary entities
and the Licensee for management and disbursement of the funds. Any interest accrued by the
North Carolina Fund shdl be reinvested in the North Carolina Fund to be used for the purposes
described above.

7.3 Implementation Report

The Licensee shdl file with the Commission prior to June 30 of each year, areport prepared by
the beneficiary entities on the implementation and status of funding proposal's gpproved pursuant
to this North Carolina Fund that reflects the amount of payments deposited into and disbursed
from the North Carolina Fund and the specific activities undertaken with monies from the North
CarolinaFund in the previous caendar year.
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7.4 Escalation of Funds

All costs or payment amounts specified in dollars shal be deemed to be stated as of the year
2003, and the Licensee shdl escaate such sums as of January 1 of each following year (Sarting
in January 2004) according to the following formula:

AD =D x (NGDP)/IGDP)
WHERE:

AD = Adjusted dollar amount as of January 1 of the year in which the adjustment is made.

D = Dallar amount prior to adjustment.

IGDP = GDP-IPD for the third quarter of the year before the previous adjustment date (or, in the
case of thefirst adjustment, the third quarter of the year before the Effective Date).

NGDP = GDP-IPD for the third quarter of theyear before the adjustment date.

“GDP-IPD” isthe value published for the Gross Domestic Product Implicit Price Deflator by the
U.S. Department of Commerce, Bureau of Economic Anadysisin the publication Survey of
Current Business, Table 7.1 (being on the bass of 2000 = 100), in the third month following the
end of the applicable quarter. If that index ceasesto be published, any reasonably equivalent
index published by the Bureau of Economic Analysis may be substituted. If the base year for
GDP-IPD is changed or if publication of the index is discontinued, the Licensee shdl promptly
make adjustments or, if necessary, select an appropriate dternative index to achieve the same
economic effect.

8.0 ArticleF-2. Tallassee Fund

8.1 Purpose of Funds

Within sx months of the effective date of this License, the Licensee shall establish the Tallassee
Fund to be used by the U. S. Forest Service, U. S. Fish and Wildlife Service, Great Smoky
Mountains Nationa Park, Tennessee Department of Environment and Conservation, Tennessee
Wildlife Resources Agency, Eastern Band of Cherokee Indians and The Nature Conservancy of
Tennessee for naturd resource stlewardship and Project mitigation activities within the scope of
subject matter of the Fish and Wildlife Coordination Act, the Endangered Species Act, and
Section 10 of the Federal Power Act including, but not limited to, 1) threstened and endangered
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species recovery efforts, 2) ecosystem enhancements and restoration, 3) management and control
of exotic species, and 4) environmental outreach and education directly related to the Tapoco
Project and non-Project lands in Tennessee currently owned by the Licensee to mitigate the

continuing environmental impacts associated with the Project’ s operations.

Moniesin the Fund shal be held and managed by an entity unanimoudy agreed to by the
beneficiary agencies listed above and the Licensee. The Fund shdl be available to receive
contributions from other sources to match or exceed contributions by the Licensee and the Fund
shdl remain available for itsintended purposes until expended, even if the life of the Fund shall
exceed the term of this License.

8.2 Funding Commitment

At the time of fund establishment, the Licensee shdl deposit an initid payment of $100,000,
subject to the escalation provisons below. Thereefter for the duration of this License, the
Licensee shdl deposit annualy an additional $100,000, by no later than January 31, subject to
the escdation provisons below. The funds shdl be deposited with the fiduciary entity pecified
by unanimous agreement of the beneficiary entities and the Licensee for management and
disbursement of the funds. Any interest accrued by the Talassee Fund shall be reinvested in the
Talassee Fund to be used for the purposes described above.

8.3 Implementation Report

The Licensee shdl file with the Commission prior to June 30 of each year, areport prepared by
the beneficiary entities on the implementation and status of funding proposals approved pursuant
to the Tallassee Fund that reflects the amount of payments deposited into and disbursed from the
Tdlassee Fund and the specific activities undertaken with monies from the Talassee Fund for

the previous caendar year.
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8.4 Escalation of Funds

All costs or payment amounts specified in dollars shal be deemed to be stated as of the year
2003, and the Licensee shdl escalate such sums as of January 1 of each following year (Starting
in January 2004) according to the formulain Proposed License Article F-1.
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B. Various Ordersand Agreements
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B-1 State Water Quality Certifications
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of W ATE@ Michael F. Easley, Governor
William G. Ross Jr., Secretary

S Q
(30 Qy North Carolina Department of Environment and Natural Resources
3 5 Alan W. Klimek, P.E., Director
) ~ Division of Water Quality

December 17, 2003

Mr. Randall M. Overbey, President
Alcoa Power Generating Inc.
Tapoco Division

300 North Hall Road

Alcoa, TN 37701-2516

Dear Mr. Overbey:

Re: Certification Pursuant to Section 401 of the Federal Clean Water Act for the Tapoco
Hydroelectric FERC Relicensing Project
WQC Project #03-0191
FERC Number 2169
Graham and Swain Counties

Attached hereto is a copy of Certification No. 3447 issued to Alcoa Power Generating, Inc —
Tapoco Division dated December 17, 2003. If we can be of further assistance, do not hesitate to

contact us.

Sincerely,

or

Attachments

Cc: Norman Pierson; Property and Relicensing Manager; Alcoa Power Generating Inc., Tapoco
Division, 300 North Hall Road, Alcoa, TN 37701-2516
Larry Frost , Asheville DWQ Regional Offices
File Copy

Central Files
Darlene Kucken; DWQ Basinwide Planning Program Unit

Steve Reed, NC Division of Water Resources

Marc Bernstein, NC Attorney General’s Office

D. Randall Benn; LeBoeuf, Lamb, Greene and MacRae; 1875 Connecticut Ave., NW; Suite
1200; Washington, DC 20009-5728

Chris Goudreau NC Wildlife Resources Commission

Mark Cantrell, US Fish and Wildlife Service - Ashevilie

John Boaze; Fish and Wildlife Associates (rep. for EBCI)

N. C. Division of Water Quality, 401 Wetlands Certification Unit,
1650 Mail Service Center, Raleigh, NC 27699-1650 (Mailing Address)
2321 Crabtree Blvd Raleigh, NC 27604-2260 (Location)
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NORTH CAROLINA 401 WATER QUALITY CERTIFICATION

THIS CERTIFICATION is issued in conformity with the requirements of Section 401 Public Laws 92-
500 and 95-217 of the United States and subject to the North Carolina Division of Water Quality ("DWQ")
Regulations in 15 NCAC 2H, Section .0500. It is issued to to Alcoa Power Generating, Inc — Tapoco
Division (“the applicant") in Graham and Swain Counties pursuant to a revised application filed on the
19th day of February, 2003 with a revision dated March 18, 2003 (extension to October 20, 2003) to,
among other things, retain the Santeetlah and Cheoah Dams on the Cheoah and Little Tennessee

Rivers.

The application provides adequate assurance that the retention of fill material into the waters of the
Cheoah and Little Tennessee Rivers in conjunction with retention and operation of these dams and other
project activities will not result in a violation of applicable Water Quality Standards, discharge guidelines
and other applicable State laws. Therefore, the State of North Carolina certifies that this activity will not
violate the applicable portions of Sections 301, 302, 303, 306, 307 of PL 92-500 and PL 95-217 if
conducted in accordance with the application and conditions hereinafter set forth.

This approval is only valid for the purpose and design that you submitted in your application, as
described in the revised application. If you change your project, you must notify us and may be required
to send us a new application for a new Certification. If the property is sold, the new owner must be given
a copy of the Certification and approval letter and is thereby responsible for complying with all conditions.
For this approval to be valid, you must follow the conditions listed below. The issuance of this
Certification shall not exempt the applicant from complying with any and all statutes, rules, regulations, or
ordinances that may be imposed by other government agencies (local, state and federal) which have
jurisdiction, including but not limited to applicable river buffer rules in 15A NCAC 2B .0200, erosion and
sedimentation control requirements in 15A NCAC Chapter 4 and under the Division’s General Permit
NCG010000, and any requirements pertaining to wetlands under 15A NCAC 2B .0200, 15A NCAC 2H

.0500 and 15A NCAC 2H .1300.

Condition(s) of Certification:

1. The Applicant shall release aquatic base flows from Santeetlah Dam in the magnitude and for the
duration described in Table 1. The Applicant shall determine the aquatic base flow for each month by
calculating the average daily inflow (ADI) value for the preceding three months. The Applicant shall
calculate the ADI using its recorded measures of daily change in reservoir elevation and total discharge
(generation flows plus instream flow releases, high flow event releases and flood discharge flows). f the
ADI is greater than the historic 25th percentile average flow for that month (Table 2), the Applicant shall
release flows according to Tier A. If the ADI is less than or equal to the historic 25th percentile average
flow for that month, the Applicant shall release flows according to Tier B.

Each Friday, the Applicant shall project inflow for the next ten days, which is the “planning period.” The
water requirement for the planning period is the volumetric sum of base flows; high flow event releases, if
any; flood discharge flows, if any; Santeetlah Reservoir Operating Curve increase, if any; and generation.
The water available for the planning period is the volumetric sum of storage above the Santeetlah
Reservoir Operating Curve and the planning period projected inflow. During normal operations, generation
will be adjusted to maintain Santeetlah reservoir elevations at or above the Santeetlah Reservoir Operation
Curve. Except as necessary to meet other requirements of this Certification, such as aquatic base flows
and the Santeetlah Reservoir Operating Curve, generation is not restricted for normal operations.



Table 1. Aquatic base flow releases from Santeetlah dam into the Cheoah River.

Flow Rate (cfs)
Month Tier A Tier B
January 50 50
February 100 90
March 100 90
April 100 90
May 90 80
June 60 60
July 60 50
August 50 40
September 50 40
October 50 40
November 50 40
December 60 50

Table 2. Historic 25" percentile average flow for Cheoah River.

2. The Applicant shall provide high flow events, which follow a repeating five-year schedule for the term of the

Month Threshold Flow (cfs)
January 256
February 446
March 484
April 615
May 617
June 526
July 403
August 289
September 208
October 141
November 116
December 148

License according to Table 3.

Table 3. High flow releases for the Cheoah River.

High Flows Year 1 Year 2 Year 3 Year 4 Year 5 Magnitude (cfs)

Event | Days | Event | Days | Event | Days | Event | Days | Event Days | Day | Day | Day
] S S s s 1 2 3

January

February 1 2 1 2 1 2 1 2 1 2 [1000] Var'

March 1 3 1 3 1 3 1 3 1 3 [1000 [ 600° | 300

April 2 5 3 6 2 5 2 5 3 6 |1000| 850 | 300

May 2 4 2 4 3 6 3 6 3 6 |1000| 850

June 1 2 1 2 1 2 11000 850

July 1 2 1000 | 850

August 1 1 1000

September 1 1 1 1 1000

QOctober 1 1 1 1 1 1 1000

November 1 1 1 1 1 1 1 1 1 11000

December

Total: 10 19 10 19 10 20 10 19 10 20




' 600 cfs from hour 15 to hour 19, 400 cfs from hour 20 to hour 34; 200 cfs from hour 35 to hour 47; 100 cfs for

hour 48
2 600 cfs from hour 16 to hour 36; 300 cfs from hour 37 to hour 48

a. The Applicant shall release high flows via the Tainter gates at Santeetlah Dam. The Applicant shall use
the headwater elevation of Santeetlah Reservoir to determine the gate opening necessary to make the
required high flow release from Santeetlah Dam. The Applicant shall use the downstream gage at
Bearpen Gap during the initial system set up to confirm the required gate positions to make the high

flow releases;

b. The Applicant shall schedule high flow events on weekend days (Saturday and Sunday); schedule
three day events on Saturday, Sunday and Monday;

c. The Applicant shall schedule the March event for the third weekend in March and the November event
for the first weekend in November;

d. The Applicant shall schedule one 3-day high flow event in April in years 1, 3, and 4 of the repeating
sequence;

e. The Applicant shall ramp high flow events at 2-inches per hour for flows between the aquatic base flow
and 100 cfs. The Applicant shall use the downstream gage at Bearpen Gap during the initial system
set up to confirm the required gate positions and gate frequencies in order to ramp the high flow events;

f. For 2-day events in February, the release duration is 4 hours for day 1; releases are targeted to begin
at hour 11;

g. For 1-, 2-, and 3-day events in March through November, the release duration is 8 hours for the day 1
high flow releases; releases on day 1 are targeted to begin at hour 8 in March, April, October, and
November, and at hour 9 in May through September;

h. For 2-day events in April through July, the release duration is also 8 hours for the day 2 high flow
releases; releases on day 2 are scheduled to begin at hour 8 in April and at hour 9 in May, June, and

July;

i. For 2-day events in April through July, after the end of the 8 hours of high flow on day 1, the flow will be
reduced to 500 cfs until the beginning hour of high flow on day 2;

j. The Applicant shall schedule single day high flow events between September and November with a
minimum of 10 days between events.

3. The Applicant shall convene an annual planning meeting in early October of each year which shall include
the N.C. Department of Environment and Natural Resources (NCDENR), the North Carolina Wildlife
Resources Commission (NCWRC), the U.S. Forest Service (USFS), the U.S. Fish and Wildlife Service
(USFWS) and the Eastern Band of Cherokee Indians (EBCI). If the NCDENR, NCWRC, USFS, USFWS,
and EBCI notify the Applicant prior to the annual meeting that they have determined by consensus that
unanticipated circumstances have arisen that indicate that additional aquatic habitat enhancement would
result from the reallocation of water previously committed to the aquatic base flows and/or high flow event
schedule as required in Conditions 1 and 2, then the Applicant shall discuss with these entities the
reallocation of water for aquatic habitat enhancement purposes within the aquatic base flow regime and/or
the high flow event schedule for any year. The Applicant shall cooperate with the NCDENR, NCWRC,
USFS, USFWS, and EBCI in implementing any requested water reallocation, with due consideration given

to the following factors:

a. Any reallocation requests shall be based on periodic (i.e. every several years) re-evaluations of aquatic
conditions in the Cheoah River by the above-listed entities;



b. Any requested reallocation shall be designed to minimize any additional lost generation (either in lost
megawatts and/or lost value) and operating costs;

c. Under no circumstances shall water allocated as part of the aquatic base flow regime be utilized for
high flow events and vice versa; nor shall water from one year be reallocated to any other calendar

year;

d. Any requested reallocation of water must be able to be accommodated with the gate structures in
existence at that time;

If agreement is reached on reallocation, the Applicant shall take all reasonable and necessary actions to
implement the agreement on reallocation.

. The Applicant shall continue funding the existing U.S. Geological Survey (USGS) Bearpen Gap gage
(Station No. 0351706800) on the Cheoah River below Santeetlah Dam. Additionally, the Applicant shall
install and maintain a calibrated staff gage, or the equivalent, at the Joyce Kilmer Bridge to allow for visual
confirmation of Cheoah River flows. The Applicant shall also make available the calculated release to the
Cheoah River at the Santeetlah dam on an hourly basis via the Internet.

. The Applicant shall operate Santeetlah Reservoir according to the following operating rules except when
operating under the Low Inflow Protocol (Condition 7):

a. From January 1 to March 1, the elevation of Santeetlah Reservoir shall not drop below elevation 1931
ft.

b. From March 1 to April 1 the elevation of Santeetlah Reservoir shall not drop below the line between
elevation 1931 ft. on March 1 and elevation 1936 ft on April 1.

c. From April 1 to June 23, the elevation of Santeetlah Reservoir shall not drop below elevation 1936 ft.

d. From June 23 to July 1 the elevation of Santeetlah Reservoir shall not drop below the line between
elevation 1936 ft. on June 23 and elevation 1937 ft. on July 1.

e. From July 1to September 8, the elevation of Santeetlah Reservoir shall not drop below elevation 1937
ft.

f. From September 8 to September 16 the elevation of Santeetlah Reservoir shall not drop below the line
between elevation 1937 ft. on September 8 and 1936 ft. on September 16.

g. From September 16 to November 1, the elevation of Santeetlah Reservoir shall not drop below
elevation 1936 ft.

h. From November 1 to December 1 the elevation of Santeetlah Reservoir shall not drop below the line
between elevation 1936 ft. on November 1 and elevation 1931 ft. on December 1.

i.  From December 1 through December 31, the reservoir elevation shall not drop below elevation 1931-ft.

. The Applicant shall monitor the elevation of Santeetlah Reservoir on an hourly basis using a water level -
sensor located upstream of the gatehouse, on the upstream face of the intake. The Applicant shall
electronically transmit the water level data recorded by the sensor to the dispatcher’s office in Alcoa,
Tennessee. The Applicant shall make available Santeetlah Reservoir elevation data on an hourly basis via

the Internet.

Based on actual experience, the Applicant may consult with interested parties on the actual water level
results at Santeetlah from the management practices implemented. The Applicant may implement only
minor adjustments of the Santeetlah Reservoir Operating Curve, and only after such consultation and
approval by the North Carolina Division of Water Quality (DWQ).



7.

10.

11.

The Applicant shall work with the Parties to the Agreement in Principle Regarding Project Operations, Land
Protection and Funding of Resource Measures in North Carolina Related to a New FERC License for the
Tapoco Project (AIP), dated 8 September 2003, to develop a Low Inflow Protocol (LIP) for approval by
DWQ within 6 months of acceptance by the Applicant of the License. If the water available for any
planning period (see Condition 1) is less than the water requirement with no generation for the planning
period, then the Applicant shall implement measures according to the LIP. Based on experience in
implementing the LIP, the Applicant may consult with state and federal agencies to propose modifications
to the LIP. No modification shall become effective without written approval by DWQ.

During emergencies and for planned project maintenance or inspection activities, the Applicant

may vary from the reservoir operating curve, vary flows below the required aquatic base flows or lake
levels, or vary from the high flow release schedule. Under such conditions, the Applicant shall notify
the NCDENR, NCWRC, USFS and USFWS in writing and via telephone according to the following
schedule. For planned project maintenance or inspection activities, the Applicant shall notify said
agencies no less than 15 days prior to the variance. For unforeseen circumstances required by an
operating emergency, the Applicant shall notify the same agencies in writing as soon as practical, but
not more than 7 days after the beginning of the event. If requested by DWQ, the Applicant shall
expeditiously consult with any concerned agency to discuss the Applicant'’s emergency, maintenance
and inspection activities, and the Applicant shall give due regard to any agency’s recommendations. In
lieu of the aforesaid requirements in this paragraph, the Applicant may develop and implement a
protocol to manage reservoir levels and flows during emergency, maintenance and inspection activities.
If DWQ determines that any recurring variances may have an adverse effect on water quality, DWQ
may require the Applicant to develop and implement a protocol to minimize the impacts of the
Applicant’s emergency, maintenance and inspection activities on water quality. No protocol will -
become effective without approval by DWQ. The Applicant shall take all reasonable and necessary
actions to implement any such protocol.

The Applicant shall identify and report in writing existing and proposed consumptive uses to DWQ and
the N.C. Division of Water Resources (DWR). The Applicant shall report the existing or projected (as
appropriate) average consumptive withdrawal and maximum capacity for each withdrawal. The
applicant shall report existing consumptive uses to DWQ and DWR within 60 days of the acceptance of
the License and shall report proposed new or expanded consumptive uses to DWQ and DWR within 30
days of receiving a request for the proposed new or expanded withdrawal and before submitting any

requests to FERC.

The Applicant shall conduct its activities in a manner consistent with State water quality standards
(including any requirements resulting from compliance with section 303(d) of the Clean Water Act, 33
U.S.C. § 1313(d)) and any other appropriate requirements of State law and federal law. If DWQ
determines that such standards or laws are not being met (including the failure to sustain a designated or
achieved use or to comply with any new or amended water quality standards or other appropriate
requirements of State or federal law) or that State or federal law is being violated, or that further conditions
are necessary to assure compliance, DWQ may reevaluate and modify this Certification to include
conditions appropriate to assure compliance with such standards and requirements in accordance with 15A
NCAC 2H.0507(d). Before modifying the Certification, DWQ will notify the Applicant and FERC, provide
public notice in accordance with 15A NCAC 2H.0503 and provide opportunity for public hearing in
accordance with 15A NCAC 2H.0504. Any new or revised conditions will be provided to the Applicant in
writing, will be provided to the U.S. Army Corps of Engineers for reference in any permit issued pursuant to
Section 404 of the Federal Water Pollution Control Act, 33 U.S.C. § 1344, for the project, and shall also
become conditions of the License. The conditions of this Certification are not modified or superseded by
any condition or article of the License.

This Certification does not grant or affirm any property right, license or privilege in any waters or any right
of use in any waters. This Certification does not authorize any person to interfere with the riparian rights,
littoral rights or water use rights of any other person, and this Certification does not create any prescriptive
right or any right of priority regarding any usage of water. No person shall interpose this Certification as a
defense in any action respecting the determination of riparian or littoral rights or other water use rights. No

6



consumptive user is deemed by virtue of this Certification to possess any prescriptive or other right of
priority with respect to any other consumptive user regardless of the quantity of the withdrawal or the date
on which the withdrawal was initiated or expanded. This Certification issues on the express understanding
of DENR that, pursuant to Federal Power Act section 27, 16 U.S.C. § 821, the License does not establish
or determine a proprietary right to any use of water. It establishes the nature of the use to which a
proprietary right may be put under the Federal Power Act.

Violations of any condition herein set forth may result in revocation of this Certification and may result in
criminal and/or civil penalties or other enforcement action. This Certification shall become null and void
unless the above conditions are made conditions of the FERC Permit. This Certification shall expire upon
expiration of the FERC permit.

If this Certification is unacceptable to you, you have the right to an adjudicatory hearing upon written
request within sixty (60) days following receipt of this Certification. This request must be in the form of a
written petition conforming to Chapter 150B of the North Carolina General Statutes and filed with the Office
of Administrative Hearings, P.O. Box 27447, Raleigh, N.C. 27611-7447. If modifications are made to an
original Certification, you have the right to an adjudicatory hearing on the modifications upon written
request within sixty (60) days following receipt of the Certification. Unless such demands are made, this
Certification shall be final and binding.

This the 17" day of December 2003

DIVISION OF WATER QUALITY
e

ek, P.E., Direct

Certification Number 3447



STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTIES OF GRAHAM AND SWAIN

Alcoa Power Generating Inc.,
Tapoco Divison

Petitioner,
PETITION

FOR A
CONTESTED CASE HEARING

V.

North Carolina Department of Environment and
Natura Resources, Divison of Water Quality

Respondent.

e N N N N N N N N N N N N N S

Alcoa Power Generating Inc., Tapoco Division ("APGI”) hereby requests a contested
case hearing as provided for by North Carolina General Statute § 150B-23, concerning
Certification No. 3447 issued pursuant to Section 401 of the federal Clean Water Act, Public
Laws 92-500 and 95-217 of the United States, by the North Carolina Department of Environment
and Natural Resources, Divison of Water Quality (“NCDWQ") on December 17, 2003. The
certification in question concerns APGI's operation of the Tapoco Hydroelectric Project, P-2169,
under anew project license currently being sought from the Federa Energy Regulatory
Commission (“*FERC”). Asdescribed in more detail below, certain substantive changes and
technicd clarifications must be made to Certificate No. 3447. Failure to make such changes
would substantialy pregjudice APGI’ srights in the operation of the project for which
Certification No. 3447 wasissued. Although it intends to seek a prompt settlement with
NCDWQ concerning the necessary changes to Certification No. 3447, APGI must seek a
contested hearing at thistime in order to protect and preserve dl of itsrightsin the event

settlement negotiations are unsuccessful.



DISCUSSION

APGI currently is seeking anew license from FERC for its Tapoco hydrodectric project,
portions of which are located in Graham and Swain Counties, North Carolina. Pursuant to the
provisons of Section 401 of the federa Clean Water Act, before FERC may issue anew federd
license for the project the State of North Carolina must certify that the operation of the Tapoco
project during the new license term will not cause the violation of gpplicable state water quality
standards. See 33 U.S.C. § 1341. Accordingly, APGI filed an gpplication for water quaity
certification with NCDWQ on February 19, 2003, prior to itsfiling of the application for anew

project license at FERC on February 21, 2003.

From the outset of the Tapoco relicensing APGI has employed an dternative licensing
process available under FERC's licensing regulations through which APGI has involved
representatives of awide range of entities having an interest in the continued operation of the
project, including al governmenta agencies with jurisdiction over various aspects of the project
and related activities (e.g., NCDWQ). The ultimate god of this dternative processisthe
development of a comprehensive settlement agreement and draft license articles to be submitted

to FERC as the basis for a new license for the Tapoco Project.

Inthe fdl of 2003, the rdicensing participants with interests in North Carolina (including
NCDWQ) reached a preliminary settlement agreement in principle concerning the terms and
conditions necessary to protect, mitigate, and enhance the resources of North Carolina that would
be affected by Tapoco Project operations during the new license term. In particular, the
agreement outlined provisons for regulating the Cheoah River flow regime and operating rules

governing Santeetlah Reservoir leves.



Terms of the preliminary agreement relevant to water qudity in North Carolinawere
used to form the basis of and are reflected in the conditions ultimately placed on Certification
No. 3447 by NCDWQ. However, the prdiminary settlement terms included as conditions to
Certification No. 3447 later evolved and changed as negotiations among the parties to the
relicensing progressed. Of particular relevance to this Petition, Condition 2 to Certification No.
3447 cdlsfor no more than 10 high flow releases from Santeetlah dam to the Cheoah River over
19 to 20 days each year to provide for recreationa boating opportunities. See Certification No.
3447 at 3-4. Asaresult of recently completed negotiations to develop the find comprehensive
settlement terms to be submitted to FERC, however, APGI has agreed to create an opportunity
for additiond high flow events for recreationd boating in the Cheoah River above and beyond
the requirements of Condition 2. If requested, APGI has agreed to provide these additiona high
flow events (after aminimum of five years of new license implementation) if certain biological
criteriaare met and if APGI isfully compensated for the additiond releases. APGI and certain
interested parties (including NCDWQ) have agreed to protocols that establish the biologica and
compensation terms that will be utilized if arequest for additiona flowsis made. These
protocols will be submitted to FERC as part of the find settlement agreement among the parties

to the relicenaing.

APGI believesthat creating an opportunity for these additiond high flow events could
represent a 9gnificant change in the operation of the Santeetlah development and requires
substantive changes to Condition 2. Furthermore, other progress made in negotiating the fina
Settlement terms aso has resulted in various inconsstencies with Certification No. 3447. These
inconggtencies are more technica in nature and should require only minor modification and

clarification of various conditions to the water quality certification issued last December.



CONCLUSION

Accordingly, for the reasons set forth above APGI is entitled to a hearing on Certification
No. 3447 in order to prevent APGI's rights from being substantially prgjudiced by any failure of
NCDWQ to make the conditions to Certification No. 3447 consistent with the terms of the final

settlement agreement for the relicensing of the Tapoco Project by FERC.

Respectfully submitted,

David R. Poe

State Bar No. 7972

D. Randdl Benn

Paul C. Freeman

LeBoeuf, Lamb, Greene & MacRae, L.L.P.
1875 Connecticut Ave., N.W., Suite 1200
Washington, D.C. 20009

(202) 986-8000 telephone

(202) 986-8102 facsimile

Counsd for APGI



CERTIFICATE OF SERVICE

| hereby certify that this Petition was served on the North Carolina Department of
Environment and Natural Resources, Divison of Water Quality by depositing a copy of it with
the United States Postd Service with sufficient postage affixed.

This 24th day of February, 2004.

Paul C. Freeman
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DEPARTMENT OF ENVIRONMENT & CONSERVATHON
Division of Water Pollation Control
401 Church Strest
7th Floor, L & C Annex
Nashville, TN 37243-1334

February 11, 2004 Certified Mail Receipt Number P 178 021 558

Randall M. Overbey, President

Alcoa Power Generating Ine.
oco Division

300 North Hall Road

Aleoz, Tennessee 3? F01-2516

SUBJECT:  §401 Waier Quality Certification [or the Federal Energy Regulatory
_ ommission {(FERC) Relicensing of Aleaa Power (“eneratmg Iacs

Tapoco Hydroelectric Project
FERC Project Number 2159 i
State of Tennessee Application #NRS 03-055

Dear Mr. Overby:

Attached is a copy of the §401 Warer Quality Certification for the referenced action. 1f
yuu have yuestions or require additioaal assistance on this matter, please contactme at
the letterhead address or oy telephone at 51 37232-0708,

Sincerely,

w@guk Lﬂ-ﬁw

Dianiel €. Eagar, Manager )
Natural Resources Section

(o [+ Randall Bern, LeBoeuf, Lame, Gresqie & Mackae
Mavid Makinney, TWHRA
Morm Pierson, APGI
Mark Cantrell, TISFWS
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DEPARTMENT DT ENVIRONMENT & CONSERVATION
Divizion of Water Pollution Comiros
4071 Church Street
Tth Floor, L & C Anoney
Machwil'e, T 37243-1534
Febraary 11, 2004 Certified hiail Receipt Mumbet P 176 021 558
Randall M. Cverbey, President
Aleoa Power Generating tnc.
Tapruo Division
300 North Hall Road
Alcoa, Tennassec 3770§-2516
SUBJECT: 5401 Warer Guali-y Certification for the Federal Energy Kegulatory Cemmision (FERC)

Relisensing of Alecn Fower Generating inc.'s Tapoce Hydroelectrie Project
FERC Porest Mamlzsr 2 G
State of Temmassae Appisetion #NES [3-055

Crear Mr, Chierhey:

Prursuant to 3401 of the Faderal Clear Water Acy {37 LLE.C §1340) the Soate of Tennesses: i cequired 10
cerlily whether the activily ¢aseribed below will violate applicable waier anality standards. According'y,
the Divisian of Water Poilution Control requires reasonable aszurance that the ackivity will net violare
provisions of The Tearegioe Weter Thenling Crndral Aei af 1077 T AL 60-3-101 et seq ) or of 55 101,
302,300, 205 or 307 of The Clees Waer Aol

Subject to conformancs with approved rlars, specifications, and siher information submitted in suppert -:rf

the reftrenced npplicotion, the Swie ef Temnesses hersby certifizs the proposed activity purcoan: te 33
U_5.C. 1341, This shall semve as autharization pursisant o T A § 69-3- 101 €t seq.

This approwval is onkby valid for the peepese and design that you submitted in vour application, as described
in e revisped applivativns 17 vou wliskse un 0odeel, youw as. oty us and may be required o seod us a
new application far g new Cartifiestion. [T the property i sold. the new owner must be given a copy of e
Certification and approval letter arc i theraby responsible fur eomiplying with all conditicns. Foir this
approval v be valid, vou must Followe the condizinns disced below

LOCATION: Littie Teanessee Kiver, Blount and Manroe Counties

DESCRIFTION: - This §#491 %xlsr quality Certificarion is for the relicensing, by the Federal
Cnorey Rerulatory Comriszion fFERC) ong sontinu’ng apomtion of the Tapeoo Froject by A eoa Povear
Generating ine (APG]). The Tapeoo Freject consizts of four impeundments and associated power
senerghion and transmission taci Ties. Two of the inpoeundiments (Chilhowes Reservoir and Calderwond
Recervoiry are in Ternesses, znd tan (Chagwab Lesorvoir and Sunkeetlah Reservait) are upeiresm in Mosth
Caroling. To mitigate for ongoing damerses 1o waler resolrees resilling fromr continued operation of Lhe
project. the permites will restore Jow to the Calderweod bypass. Flows shall vary seasonally, with highs
of Q0 ez veek per genrmd (CFS a0 winter manthe and lew flows ol 259230 OFS i Br2e cnmemer anc! FP-II
excepl as peovided for emecgercy oF I aialmancs rweasuras. A natural resource management iind of

F 100,000 per vear for the ife of thae FEZC license will be established in part for the managernent of aguatic
prgmandsem s atdversely affectsd by e prries. A permaanent conservaiion zasemient will be placed on g 200
fogr riparizn bufter strip on project lends toraling 188 acres and ar 5.7 18 2cres of f2nd within the project
watershzd in Tennezses, Additionaily. a term ensernem For the duration o7 he FERC license peripd will b2

B3
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Page 2.

placed on anather 4119 acres of land within the watersied. This Certification is intended to rellect the
water quality- reloed aspects of the Agreament in Principle Berween Tenresses Interest Groups cnd
Resource Agencies (TIGRAJ and Alcoa Power Generating fuc. (AFGH (Agreement in Principle) and the
draft Settlement Agreement. In the svent that any terms in the final Sertlement Agresment or FERC
License differ trom what is containes herein, the division will consider modifications to.this cartification.

EFFECTIVE DATE:  Febraary 11, 2004

SPECIAL CONDITIONS:

i} Ths projeet shall bo operated in eonformanes with the approved plans, specifications, agreements. dala
and other information submitesd in suppont of the above application and the limitations, raquitemnents,
and conditions set forth tereir.

23 Starting whb the vear in which the new licenss An Uic Tapoce Project is sffective, APGI
(Permittee’L icensee) wil] establish 2nd maistain a watershed/conservation trust fund. to be known as
the “Tallassse Fund,” and as set forth In Propossd License Article -2 in Appendix B of the Settlament
Agreement, will comribule suwally de oot of §108000, by Jameary J1, adjusted annually
thereafter for the Gross Dorrestic Preduct Inplicit Price Deflator for the rerm of the new ficense to
mitigate the continumg enviretmentat and social impacts in Tennessee associated with the Projact’s
uperalions and within the scops of subject matter of the Fish and Wildlife Coprdinatien Actanc
Section 10 of the FPA. ' '

3 As described in Article FP-1 includzd in Appendix B of the Settlement Agreement, the
Pertrittes/Licenses shall develop, operate, and maltraln a Nshway to provide effective {sale dmely,
convenient) passage for Spotfin Crub (Ervona: morachus), Yellowfin Madtom (Nofurus favipinais),
Smoky Madtom {Noumes boifey?) and Duskytall Darter { Erbeostoma peremurnnt) between Cifico
Creek and Abrams Creek, and berween Tellico River and Abrams Creek.

4] The Permittes/Licensee shall releass instream flows in the Calderwood Bypass reach of the Lintle
Tennessee River consistent with a bislogically diverse cool-warm water fishary, according wthe
repeating (f-vear sehedu’e shown in Tab'e 1. The flow regime shall vary annually o both discharge
and timing (L.e. adjustmants in flows wi'l bz made on the first Tuesday of the month. ro |ater than
12:00 p.m., 50 3 to nat always ceur 2t the end of one month and beginning of another). The |
Pemmittee’Licenses may release instrezne.flows m the Calderwood Bypass according o Scenario A, B
ot , 5o long as the Permines'Licersze ensuzes that the freaueney of cach of these scenarios is met
over repeating ten-vear periods,

Table 1. Calderwood Bypass [nstream Flows

Scenard A - B <
Jasary 45 30 5%
February . 44 50 6
March _ 33 al [
April _ 20 ' 4} &l
May 30 i 40 H !
June 23 BN . kN
Jely 30 1t Rl
August 20 25 £l
September 2 23 23
Oictober 35 in 25
Movember L 45 40 25
December 40 40 ar -
Average Annual Flow 32.5 efn : 375 efs 415 vfs
Frequency 310 years _ 3T years 210 years

i}
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51 In order T reduce the povential for thermal impacts on stream biota, during the normally hot and dry
menths of July — Septamber, the Permitee;/Licensee shall consider the flows in Table 1 for ezeh moath
as target flows. The Permittee’Licensee shall operate within a limited flow band ground the flow
values due to the variation in headpond elevations during normal operation and the small maznitude of
some of the required flows. The Permitte2/Licensee may excead warzet fiows if waler is releasec
upstream or inflows exceed the ambine capacity of the Calderwood Powerhouse,

&) . In releasing the target flows into the Caléerwood Bypass reach consistent with Table 1, the
Permities/Licenses shall ensnre that the re'eased flows are no greater than 50 ¢fs ahove the target
flows, exeept as provided in the previous paragraph, and no Tower than 3 ofs below the targe: flows.
Gate modifications are necessary in ordes wo release Calderwood Bypass fiows, and the Licznses shall
complete gate modificatons withir {8 monthe of the effective date of the License. Within 90 days of
the effective date of t1e FERC Licenss, the Parmittee/Licensee shall fils for approval by the
Commission a plan and schedule for modifying the gates,

73 The Permitce/Licenses shell uee the gate pozition and headpond slevation to determine the magnimce
of the flow ralzaze, The Parmittze/Licensee shall refease water from the base of the gave. down

. approximately 6-1t from normal full pond elevation of 1087.3 feet LS. Geological Burvey (LSGE)
daturn.

8} The Permittes/L.icensee shall resord the “Tow data electronically for compliance purposes. using the
gontrol svatem at Calderweod Damn. The Licensee shall make Caiderwood Bypass flow relezsz data or
an hourly basis availabte on s Internst.

9} The Licenses shal. operate Calderwood Reservoir with no szasenal drawdown and maximum
drawdowns of & feet from aotmal full pool elevation of 1OBY.Y feer USGS datum.

10} The Permittee/Licanses shal. operatz Chilhowee Reservoir with no ssasonal drawdown and mawximum
drawdowns of 3 feet Erom nonral full pool slevation of §74.0 feet USGS datum.

11) The Permittee jcznzez may modify instream flows releases required in Special Conditicns 4 througzh
%, and may modify impoundmen: drawdswns required in Speciai Conditions 19 and |1 on a temporary
bagis for any of ths following reasons:

i) Maintenance. rapair, or reconstrustion of Project facilities.

i) Maintenance, repair, or reconstructizn of non-Project facilities such as reads, bridges, or other
gtructuras n, or adjacent 1o, the Cheoah andior Little Lennessee rivers.
fit} Any emergency situations, ixcluding flood events, related to dam safety, human lifz and
Property. or rassus. ’
iv) Forthe purpose of safely accessing Goat Creek to maintain the Calderwoed transmission
lines.
12y Within bwo wvears of the effeetive dete of he FERC License, tha Permittes/Liceneee shall develop and
file with the Commizsion 2 sampling plan to periodically sample benthic macroinvertebratz resources
in the tailwater arez of the Chilhowae Development. At a minimam, the sampling plan shall include
tho fellowing cloments: the sampling study fesign will be substantially similar to the benthie
macrcinvertebrate resource szmplng todertaken for the Santeetlah, Cheoabh and Calderaadd
developments during the elicensing o7 the Project; benthic macreinvertebrate commbnity health aud
species assemblages will be assested ar upper, middle, and lower sertions af the Chithowee taiwaters;
and benthic samp es will inelade kizkret, airlift. swespner, ponar or Peterson grabs, or ¥isuz| eollecton
echniques at each sampling site. Thz sampling plan shall require that sempling occur during year 3 of
this License and during vear ' 4 of tha FFRC [Lizensa if warranted by sienificant or questionadle resuits
of the initial samypling or by significant improvements in the water quality or thermal regime 07 the
Chilhgwee tailwarer. The samplira plan skall aiso require that, within six months of compleiion of

zach sampling e<fn-t the Permittes’] jcensee prepare and file withthe Tennessee Department o7
Environment and Conservation a repont documenting the results of the samling. The

PermitteesLicenscs shall ingluce with ‘s filing copies of all comments recsived on the drafe sampling
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13}

14}

plan and a discuss'on of thosa cemments, including whether Permittes'Licensee adopted the comments
or Permittes/Licensee’s ratinnala for not incorporating the comments ino the final sampling plan.

in the event that the issues relztec to the FERC jurisdiction over existing Tapoeo Project lands fying
within the current legizlative boondary of GSMNP are finally resolved. as evidenced by appropriats
documentation (** Finol Jurisdictional Resalotion ™), then within eoe year thereafter, APGI will grant
and convey 2 permanent conservat.on easement (the “Bulge Easement”), consistent with the terms of
the Agreement in Principle, to TNC on a traet south of US Highway 129, known as “The Balgs,”
which lizs within the current awhorized legislative bonadary of the GEMNP. sxcent for 2 portion of
this tract adjacent o the currznt Projest boundary, which will serve asa cafaty, management ard
operational baffer for the Projzet and related purposes (the “Bulge Lands™) [see map developed as an
attachmeant to the Agreewren! i Prikciple Berween Tennesses Interest Groups and Resourse Agehoiss
TICRA} and Alcoa Power Gesgraling inc. (APGH, parcel P-1].

In the event that the Fina! Jurisdictioral Resolution is achieved, APGY will alse grant to THC the
option to purchass the remaining fee simple inlerest underlying the Bulge Lands (the “Bulge Option™),
in accordance with the tatme of the Agresent in Principle, or as subsequently modified in any Final
Settlement Agresment.

w ithin six months afer lssuance of the new license, APG] will gram and vouvey a penancit
comservation casenent on current APCH non-project lands to TRC that creates a togal of 200 fees of
protection based on a horizontal prejection as measurzd from the normal full pool reservair elevation
on the shorelings of the Chilhowes and Calderwoud ressevoirs (the *Shoveline Casement™). In scrtain
areas. this 200-foot area will include land already protected by the Corridor Easement or alteady
inciuded in the Project beundary [see map developed as an astachment ko the Agreemenr in Principle
Butween Tenncsice fnierest Groups ond fessurce Aganciss {TIGRA} and dlcoa Power Gororaring
Iae. (AP, Permanent Eagement, 200 ft buffer (Non-Project Tapoce Propertyl].

In the event that the Final Jurisdictional Reselution is achisved, then within one vear therealter, the
Permitiee will grant and eonvey a parmaneT. conservation easement { Comidor Easement™) o TNC for
its non-Project lancs within @ cotridor adjacent to the Calderwood Bypass [see map developed as an
attachment 1o the dgreamer i Principle Barween Tamnessee lnterest Groups and Resowvee Agercics
FTMGRAJ aid Afcog Power Jeneraing fre (A PG, parcels P-2, B3, P-4 and P-3] ("Corridor Lands™),
less APGTs retained Fee simpie cwnership and full use of (including the right to construct, reconsIrsL
replace, manage, maintai, 1eoair and operate) all powsarlines, including the property upon which tae
porwerlines are docated, and righs-ol-way Galleclively, “Poweling Areas™) as wel as propertics
providing access to Powerline Areas consistent with the terms of the Agreement in Principle. APGI
will grant and convey to the TNC a permanent conservation easement over and upon these Powerline
Areas whal is asueplale Lo the MPS and USES for thedr law anforsement end roacures managemel
purposes, subject 1o the usa o the Powerline Aress by APGI for. Project purposes and other power
cehetation or transmiss on purposss.

. AP will alsg grant to NG the cption te parchase the remaining fee ﬁimple [nterest underlying the

16}

17)

Corridor Lands (the “Comdo- Oplion™} in accocdancs with the terms of the Agreement in Principls, o
a5 subsequently modified in arty fimal Set:lement Agresment

So long as the Corrider Eassrigrt and the Shoreling Easement ars in force, APGI will cooperate with
TWRA in maintaining public aceess to the Comider Lands and the property covered by the Shoreline
Eazsement, including scoess for huntiag o these portions of this property not required for maintainiag
an adcquate safety buffer between hunting aetivity and Project operations. In the event that any of the
Conditions oceur. APGL’s responsibilities for maintaming public aceess to this property will cease.

In the event that the Firal Jurisd ctional Resolutiem is achieved, then within one year thereafier. APGI
will grant and convey a conservat ¢n easernent (the “Term Ceonservation Eesement”) to TN,
cousistent with the tenms of the Agresment in Pringiple, over all remaining APGl-ewned nan—projact
lands in Tennessse i the vizinity of the Project (the "Remairing APG] Lands™) {see map, Term
Easement: whick shall ae tr effect for the tem of the new licensa for the Projzet issued by FERC 251
resolution of the currently on-going relicensing process (the “New License™) provided thet APG! or
any suCeessor-in-interest bolds the ew License.

(4]
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In the event that the Final Jursdictional Resolution is achisved, then within one vear thereafter, APGI
will grant TNC a permanent right of first rafusal 10 purchase snme or all of the Remaining APGL _ancs
in sccordance with the -erms of the Agreemant in Principle, or as subsequently modified i any fimal
Sietthement Agreement,

18) Comstruclion o miai:dsance activities associated with project operation that are 1ikaly to eelesse
pollitants may not take pace in fiowing waters. Grading or excavation and fill activities shall be
separated from the water column. ATl surface water flowing toward the srading or excavation woil
shall be diverted through whilizntion of sofferdames. betns. or temporary channels Temporay
diversion channels must bz protected by non-erodible material and lined te the expectad hizh warter
level. Cofferdams must be construeled of sandbags, cican rock, steel sheeting or other non-eradible
material. Excavated materin. must be removad te a location that will prevent its reentry into t1e any
waters of the State, All stockpiles mus: be temporarily seeded and separated from the waters v
entrenched silt fence. The silt fance must be raintained at all times,

197 Al work shall be carried out in such 8 rewiner as will prevent violations of water quality criteria az
stated in Rule 1200-4-3.03 of the Rules of the Tenmessee Department of Environment and
Conservation, This ineludes but is not limiwed o the prevention of any discharze, which causes a
conditjon in which visills solids, bottorr depasits, or turbidity impaits the usefulness of waters of the
State for any of the uses, designated by Rulg 1200-4-4. These uses include fish and aquatiz life,
livestock watering and wildife, mereatior. irripation, mdustrial warer supply, and domestiz water
supply. Ifihe division detzrmines thar such standards or lows are not being met {ineluding thea Failure
to sustain a designated ar achieved use or to comply with any new or amended water quality star.dargs
or other appropriate requirements of Staze ot federal law) or that State or federal law is being violated.
or that further conditona are necassary o assure epnplianee, the division may reevaluate and rmad ify
this Certification to inciude conditions apprapriate t assure compliance with such standards and
requirements in accordance with Tie Ternesses Water Crality Controf Act gff 1977 and eny regulation
promulgated thereunder. Before medifying the Cedtification, the division witl natify the the

Permittes/Licsnsee a1d FERE, previde pukblie notice and opportunity for public hearing 'n sccordance

with the Rules of the Tennessee Water Quality Control Board. Any new or revised conditions will be
provided fo the Permittes/Lizencee in writing, will be pravided m the [L8. Army Corps of Engioesrs
for refarence in any permit issusd pursuant t3 Section 404 of the Federal Water Pollution Control Acl,
13 U.S.C. § 1344, fo- the project, and skall elso become conditions of the License. The condit'ons of
thig Cartification are not modified or superseded by any condition or article of the Licanse.

20) Apprapriate steps shall be takzn te ensure that petroleum preducts or ether chemical poliutants are
preventsd from entering waters of tae stats. Alf spills must he reported immediately to the appropriate
SMCEEENGY MANESHTOlL L2eney. Measures thall be taken innnediately to prevent the polltion of
warers of the State, inclading groundwater,

21} The applicant is responsible to convey all tzrms and conditions of this permit o the contractovsl. A

copy of this permit alcng witl apgaoved plans must be present gn site during all phascs ef congtructior.

This does not obviate requirements of ocher federal, smte or local laws, The State of Tennessee ressrves
the right to modify or revoke ihis Jenm i or to seok modification or revocation should the State determine
that the activity results in motethar ar nsignificant violation of applicable water quality criteria or
viglation of the Act. Failure o comply with permit terns may result in penalty in accordance with § §8-3-
115 of the Act. An appeal of this action may be made Lo the Water Quality Control Board. In order to
appeal, a petition requesting a hearing before the Board must be filed within 30 days sfter receipt of the
permit action. In suck. petition. eaca contention sheald be stated in numbered paragraphs that deserine now
the proposed activity would be lawil and the action of the state is inappropriate. ‘Lne periion must b
prepared on 314" by 11" paper, addressed to the Warer Quaiity Contol Board anc filed in duplicate ztthe
following address: Panl E. Davis, Directer. Division of Water Pollution Centrod, &th Floor L & C Alnex,
401 Church Street, Masaville, Tennessea 572431534, Any hearing would be (n accordanca with T.C.A.
§69-3-1 10 and 4-5-301 et seq. Questions concoming Lhis certification should be addressed to Das Eagar at
615:532-0708. -

PAGE
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Paul E. Davis

%‘a‘;:” ' Liiractor



March 11, 2004

Mr. Danid C. Eagar

Manager, Natural Resources Section

Tennessee Department of Environment & Conservation
Divison of Water Pollution Control

401 Church Street

7th Floor, L & C Annex

Nashville, TN 37243-1534

Re 8 401 Water Qudity Cetification for the Tapoco Project, R2169 — State of Tennessee
Application #NRS 03-055

Dear Mr. Eagar:

Thisisin reference to the Department of Environment & Conservation, Divison
of Water Pollution Control's (“the Divison's’) "8 401 Water Qudity Certification for the Federa
Energy Regulatory Commission (FERC) Rdicensing of Alcoa Power Generating Inc.'s Tapoco
Hydroelectric Project” dated February 11, 2004 ("Certification”). Aswe discussed, certain
technica corrections should be made to the Certification in order to make it conastent with and
reflect the water quality-related aspects of the fina Settlement Agreement negotiated for the
Tapoco Project Rdicensing. Indeed, asthe Certification itsdf provides: "[i]n the event any
termsin the find Settlement Agreement or FERC License differ from what is contained herein,
the divison will consder modificationsto this Certification." Certification at 2.

In our previous discussions you indicated that the Divison would consider
modifications sought through written notification. Accordingly, Alcoa Power Generating Inc.
("APGI") hereby requests that the technica corrections and clarifications described in detail
below be made to the Division's February 11, 2004 Certification. In the unlikely event that the
modifications sought cannot be made through such informa means, APGI reservesitsrightsto a
contested hearing pursuant to T.C.A. 8 69-3-110 and 4-5-301.

The following modifications should be made to the Certification:

1. Inthe"Description” change "with highs of 90 cubic feet per second (CFS)
inwinter months' to read "with highs of 65 cubic feet per second (CFS) in
winter months' in order to be consstent with the flows listed in Table 1 of
the Certification.



Mr. Danid C. Eagar
March 8, 2004
Page 2

In the "Description,” the acreage that will be subject to easements should
be revised asfollows:

Change 188 acres to "approximately 181 acres'
Change 5,718 acres to "approximately 5,675 acres’
Change 4,119 acres to "approximately 3,964 acres’

In Specid Condition 2, the term "fish passage” should be used conggtently
rather than interchangeably with "fishway" in order to avoid any confuson
regarding the measures to be implemented by APGI (i.e., trapping and
trucking of fish for passage as opposed to the congtruction of afishway
(eg., afish ladder)).

The second sentence in Specia Condition 8 should be revised to reflect
the language of Section 1.4.4 of the Settlement Agreement. Specificaly,
it provides. "The Licensee shdl make avallable dectronicaly (eg., the
Internet) the calculated hourly Calderwood bypass flow release data.”

The Divison's use of the word "Conditions' in the last sentence of Specid
Condition 16 should be darified. Also we suggest that the first phrase of
Condition 16 be revised asfollows “So long asthe feeinterest in the
Corridor Lands is owned by APGI or the TNC, and so long asthe
Shordine Easement (called Tennessee Riparian Lands Easement in the
Settlement Agreement), APGI will ....”

Specid Conditions 13, 14, 15, and 17 employ language from the
Agreement in Principle and earlier draft Settlement Agreement concerning
the timing for conveying various easements that has been revised.
Accordingly, these Conditions should be updated to reflect Section 2.10 of
the Settlement Agreement which provides that the conveyances should
take place "[w]ithin Sx months from the date that the New License
becomes Fina and Non-Appedadle...".

We agppreciate your assstance in making these minor modifications to the
Certification. Please contact me at the number listed above with any questions or to discuss
these issues in greeter detall.

HT 237774.1 02401 00048 03/09/04 09:37am



Mr. Danid C. Eagar
March 8, 2004

Page 3

Sincerdy,

D. Randdl Benn

Counsd for Alcoa Power Generating Inc.



B-2 Outline of Proposed L egislation Related to
Jurisdictional Resolution for Project LandsLying
within the Authorized L egislative Boundary of the
Park

Concurrent with the filing of this Settlement Agreement with FERC, federd legidation will be
proposed by the non-federa Parties to the Settlement that would, among other things:

1. Direct the trandfer of the fee interest in the flooded embayments of Abrams Creek, Chilogatee
Creek, Shop Creek, and afourth embayment of Chilhowee Reservoir (the embayment lands)
from the NPS to APGI, in return for gpproximately 200 acres of APGI landsthat are an
inholding within the authorized boundary of Great Smoky Mountains Nationd Park (GSMNP);

2. Direct the NPS to reserve a management and law enforcement easement over the embayment
lands,

3. Authorize FERC to issue anew license for the Project even though the embayment lands
would gill be within the authorized boundary of the GSMNP; and

4. Authorize the NPS and the USFS to acquire other lands from APGI and to adjust the
boundaries of the GSMNP and the Cherokee National Forest as may become necessary.

Tapoco Hydroelectric Project (FERC No. 2169) 1 April 2004
Settlement Agreement Package



B-3 Real Estate Grant and Conveyance Documents
Affecting Lands Inside and Outside of the Project
Boundary

B-3.1 Permanent Consarvation Easement and Declaration of Restrictive Covenants Between the
Licensee and The Nature Conservancy — Bulge Lands (Tennessee)

B-3.2 Agreement for Option and Sde of Red Estate Between the Licensee and The Nature
Conservancy — Bulge Lands (Tennessee)

B- 3.3 Permanent Conservation Easement and Declaration of Redtrictive Covenants Between the
Licensee and The Nature Conservancy — Corridor Lands (Tennessee)

B-3.4 Agreement for Option and Sale of Red Estate Between the Licensee and The Nature
Conservancy — Corridor Lands (Tennessee)

B-3.5 Term Consarvation Easement and Declaration of Redtrictive Covenants Between the
Licensee and The Nature Conservancy — Remaining APGI Lands (Tennessee)

B-3.6 Agreement for Option and Sde of Red Estate Between the Licensee and The Nature
Conservancy — Remaining APGI Lands (Temessee)

B-3.7 Permanent Conservation Easement and Declaration of Restrictive Covenants Between the
Licensee and The Nature Conservancy — Tennessee Riparian Lands

B-3.8 Term Consarvation Easement and Declaration of Restrictive Covenants Between the
Licensee and a Qudified Land Trust Acceptable to the Parties— North Carolina Riparian Lands

B-3.9 Warranty Deed from Licenseeto NPSto a Tract of Land Lying North of U.S. Highway
129 between Chilhowee and Calderwood Reservoirs (Tennessee)

B-3.10 Law Enforcement and Resource Management Easement from the Licenseeto NPS on
Powerline Areas Retained by the Licensee (Tennessee)

B-3.11 Quitclaim Deed from NPS to Licensee to Project Lands in the Embayments of Abrams
Creek, Shop Creek, Chilogatee Creek, and an Unnamed Tributary to Chilhowee Reservoir with
a Resarvation by the NPS of a Law Enforcement and Resource Management Easement on Same
Lands (Tennessee)

Tapoco Hydroelectric Project (FERC No. 2169) 1 April 2004
Settlement Agreement Package



B-3.1 Per manent Conservation Easement and
Declaration of Restrictive Covenants Between the
Licensee and The Nature Conservancy — Bulge

L ands (T ennessee)
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This Instrument Prepared By:

Wayne R. Kramer, Esg.

KRAMER, RAYSON, LEAKE, RODGERS& MORGAN, LLP
P. O. Box 629

Knoxville, TN 37901-0629

BULGE CONSERVATION EASEMENT
AND
DECLARATION OF RESTRICTIVE COVENANTS

THISBULGE EASEMENT AND DECLARATION OF RESTRICTIVE
COVENANTS (the "Bulge Easement™) ismadethis _ day of , 200 ,
between ALCOA POWER GENERATING INC., acorporation organized and existing under
and by virtue of the laws of the State of Tennessee with offices in Knox and Blount Counties,
Tennessee and addresses of ,and
respectively ("Grantor"), and THE NATURE CONSERVANCY anot-for-profit corporatlon
incorporated under the laws of the Didtrict of Columbia, which is headquartered at 4245 North
Fairfax Drive, Arlington, Virginia 22203-1606, and which maintains aloca officea 2021 21%
Avenue South, Suite C-400, Nashville, Tennessee 37212 (“ Granteg’).

**xWITNESSETH***

WHEREAS, Grantor isthe owner in fee Smple of certain rea property located in
Blount County, Tennessee, the generd location of which is south of U.S. Highway 129 and
which property lieswithin the current authorized legidative boundary of the Great Smoky
Mountain Nationd Park (“GSMNP’), in the vicinity of the Chilhowee Reservoir and
Caderwood Village, and which congists of gpproximately 430 acres more or less, and is referred
to asthe “Bulge,” (dso known and referred to as Lakey Woods Knob) al as more particularly
described on Exhibit A attached hereto and incorporated herein by reference (hereinafter referred
to asthe "Bulge Property”); and

WHEREAS, Grantor operates power generating facilities in the Little Tennessee
River Valley asthe licensee of the Tapoco Hydroelectric Project under a license issued by the
Federa Energy Regulatory Commission ("FERC") Project No. 2169 (the "Project”); and

WHEREAS, on , 200, the new license for the Project was
issued to Grantor by FERC, as that license may be amended ("Project License”); and

WHEREAS, in furtherance of the Project and in compliance with that certain
Fina Settlement Agreement made and entered into on , 200__, by and between
Grantor and other participants in the process for issuing anew license for the Project ("Final
Settlement Agreement™), Grantor desires to grant, transfer and convey this Bulge Easement to

{W0221413.1} C:\windows\TEMP\03-17-04 Bulge Easement (W0221413).DOC
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Grantee, and Grantee desires to receive and accept this Bulge Easement, upon and subject to
certain terms and conditions, and

WHEREAS, in its present state as an undeveloped area, the Bulge Property
possesses naturdl, scenic, open space, forest, wildlife habitat, watershed protection, historical,
cultura, educationa and/or recregtiona vaues (collectively, " Conservation Vaues') which
Conservation Vaues are of great importance to Grantor, the people of and visitors to Blount
County, and the people of and visitors to the State of Tennessee; and

WHEREAS, the characterigtics of the Bulge Property, its current use and state of
improvement, are described in areport entitled Basdline Report of , dated
prepared by Grantee for Grantor (the “Basdline Report™); Grantor having
worked with Grantee to ensure that the report is a complete and accurate description of the Bulge
Property as of the date of this Bulge Easement, with said Basdline Report to be used by Grantor
and Grantee to assure that any future changesin the use of the Bulge Property will be consstent
with the terms of this Bulge Easement, but which Basdline Report is not intended to preclude the
use of other evidence to establish the present condition of the Bulge Property if thereisa
controversy over its use; and

WHEREAS, Grantor intends and Grantee acknowledges that this Bulge Easement
herein granted shdl a dl times remain subject to dl applicable provisions of the Project License,
and dl activities undertaken by Grantor or any Transferee in connection therewith, and any other
lawful requirements of FERC, aswell asdl rights and obligations of Grantor or any Transferee,
as they may deem necessary in their sole discretion, to maintain and operate the Project, and dll
power transmission lines, utility lines of any nature, communication lines, related equipment and
al associated improvements (collectively “ Power Lines, Equipment and Improvements’)
specificaly including, but not limited to, access to Power Lines, Equipment and Improvements,
and other Project and non-Project land areas, or otherwise, for Project, power generation, power
transmission and other utility purposes provided that Grantor will make reasonable efforts to
assure that its continued use of the Bulge Property will preserve, protect and promote the
Consarvation Vaues, and

WHEREAS, Grantee meets the requirements of a"qudified organization” under
Section 170(h) of the Interna Revenue Code of 1986, as amended (the "Code") and isa publicly
supported, tax-exempt non-profit organization under 88 501(c)(3) and 509(a)(1) of the Code; and

WHEREAS, Grantor and Grantee desire to conserve the Consarvation Vaues of
the Bulge Property that are vita to the ecologica integrity of the Southern Appaachian
ecoregion; and

WHEREAS, Grantor intends that the Conservation Vaues of the Bulge Property
be preserved and maintained by the continuation of land use patterns, including, without
limitation, those relating to natural, scenic, open space, forest, wildlife habitat, watershed
protection, historicd, culturd, educationa and/or recreationd uses exidting a the time of this
Bulge Easement, and which dlow continued management of the lands as part of the Tennessee
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Wildlife Management Ares, as applicable, until such time as the fee Imple interest is transferred
to the Nationa Park Service (“NPS’) as st forth below; and

WHEREAS, the Tennessee Conservation Easement Act of 1981, as amended
through the date hereof (the "Act"), 8 66-9-301, et seg. of the Tennessee Code Annotated,
permits the creation of conservation easements for purposes which include retaining land or
water areas predominantly in their natural, scenic, open or wooded condition or as suitable
habitat for fish, plants or wildlife and preserving the historicd, architecturd, archaeologicd, or
cultural aspects of the Bulge Property; and

WHEREAS, Grantor and Grantee intend to create with this document a
"conservation easement,” permanent in nature, as that term is defined in the Act.

NOW, THEREFORE, in consderation of the above and the mutua covenants,
terms, conditions and restrictions contained herein, Grantor hereby grants and conveys to
Grantee this Bulge Easement, in and over the Bulge Property of the nature and character, and
only to the extent hereinafter set forth.

1. Definitions.

(& "Affiliates' meansany other individud, corporation, partnership,
asociation, limited ligbility company, joint sock company, trust or other unincorporated
organization that is directly or indirectly, or through one or more intermediaries, controlled by
or under the common control of Grantor.

(b) "Bulge Option " means the Agreement for Option and Sdle of Bulge
Property entered into between the parties and dated , 200

(0 " Resarved Rights' shdl have the meaning and include al rights reserved
by Grantor under Section 5 hereof.

(d) "Successor-in-Interest” shdl mean the surviving entity resulting from the
merger, consolidation or other corporate restructuring by or of Grantor, provided, however,
that the surviving entity is the authorized licensee of the Project License.

3/17/04

(e "Tranderee’ means Affiliates and Successors-intInterest, and shdl, for the

purposes of this Bulge Easement, also include any successors, assigns or lessees of Grantor
and any Project License holder.

f "TWRA Agreements' meansthat License Agreement made and entered
into by and between Grantor and the Tennessee Wildlife Resources Agency ("TWRA"), on

April 6, 1987, as amended by instrument dated October 23, 1996, and as supplemented by the

Cooperative Agreement made and entered into by said parties on May 30, 2002, and as such
may be amended, extended or replaced, from time to time.
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2. Purpose. The purpose of this Bulge Easement isto assure that the Bulge
Property will be permanently preserved predominantly in its undevel oped, naturd, scenic, open
space and/or forested condition, and to prevent any use of the Bulge Property that will
ggnificantly impair or interfere with the Conservation Vaues or interests of the Bulge Property.
Grantor intends that this Bulge Easement will redtrict the use of the Bulge Property to only such
activities as are congstent with the purpose of this Bulge Easement; however, Grantor
specificaly and unconditiondly reserves Reserved Rights for itsdf and any Transferee.

3. Term. This Bulge Easement, intended to be permanent in nature, shdl continue
in full force and effect in perpetuity, subject, however, to the terms and conditions herein.

3/17/04

4, Prohibited Use. Subject to the rights and authority of any third party as provided

by law in connection with law enforcement or other emergency needs, any activity on or use of
the Bulge Property inconsstent with the purpose of this Bulge Easement is prohibited. Without
limiting the generdity of the foregoing, the following activities and uses are expresdy prohibited
on the Bulge Property, except Reserved Rights which are specificdly and unconditiondly
retained by Grantor and any Transferee:

(& No Construction. Except as necessary to ensure compliance with the
terms hereof, there shal be no congtructing or placing of any building or structure of
whatsoever nature, recreatiord facility, fence, agphat or concrete pavement, antenna, utility

pole, tower, conduit, line, sodium vapor light or any other temporary or permanent structure or

facility in, on or above the Bulge Property. Furthermore, no signs, billboards or other
advertising displays shal be placed on the Bulge Property. Notwithstanding the foregoing,
sgns may be placed on the Bulge Property that (i) Sate the name, address or other
management information pertaining to the Bulge Property, (ii) identify or regulate permitted
on-gte activities, (iii) identify and acknowledge the cooperation of partiesinvolved in the

preservation and protection of the Bulge Property and/or (iv) control unauthorized entry on or

use of the Bulge Property, so long as such signs do not in either placement, number, or design
sgnificantly diminish the scenic character of the Bulge Property.

(b) No Excavation. There shdl be no ditching, draining, diking, filling,
excavating, dredging, mining or drilling, remova of topsoil, sand, grave, rock, minerds or
other materids, nor any building of roads or change in the topography or surface hydrology of
the Bulge Property in any manner.

(©) No Cutting or Removal. There shdl be no remova, harvesting,
destruction or cutting of trees, shrubs or plants, planting of trees, shrubs or plants, use of
fertilizers, plowing, grazing of domestic animalss, or disturbance or change in the naturd
habitat in any manner, except the cutting down or remova of trees or other vegetation for the
purpose of maintaining forest health and natura diversity of species and removing exotics and
invasive pecies.

(d) No Dumping. There shdl be no storage or dumping of ashes, trash,

garbage, or other unsightly or offensve materia, hazardous substance, or toxic waste, nor any
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placement of underground storage tanksin, on, or under the Bulge Property; there shdl be no
changing of the topography through the placing of soil or other substance or materia such as
land fill or dredging spoails, nor shdl activities be conducted on the Bulge Property that could
cause erosion or dltation on the Bulge Property.

(¢ No Pallution. There shdl be no pollution, dteration, depletion or
extraction of surface water, natural water courses, lakes, ponds, marshes, subsurface water or
any other water bodies, nor shall activities be conducted on the Bulge Property that would be
detrimental to water quality or that could dter the natural water level or qudity or flow in or
over the Bulge Property.

() No Vehicles, Bikes, Hor ses. There shal be no operation of motorized
vehicles, such as snowmobiles, dune buggies, motorcycles, dl-terrain or off-road vehicles,
hang gliders, aircraft, or any other types of mechanized vehicles. There shal dso beno
operation of nor-motorized bikes, or any other types of normotorized vehicles or
trangportation modes on the Bulge Property. There shal dso be no horses nor shdl there be
the introduction of any nornative species except as otherwise provided in Section 6(h)
hereinbelow upon or onto the Bulge Property.

(g0 NoHunting. Except as determined and authorized by Grantor and
TWRA under the TWRA Agreements, or as may be necessary to protect the Project or the
Power Lines, Equipment and Improvements, there shdl be no hunting or trapping on the
Bulge Property except to the extent specificaly approved in writing by Grantee as necessary
to keep the animd population within the numbers congstent with the ecologica baance of the

Bulge Property.

(h) No Exploration. There shal be no exploration for, or development and
extraction of, minerds and hydrocarbons by any mining method or any other method.

() Continuation of Current Restrictions. This Bulge Easement and the
Bulge Property shdl remain subject to the terms, conditions and redtrictions of the TWRA
Agreements and that certain Tennessee Department of Conservation Agreement dated March
30, 1970 (to the extent gpplicable), as such may be amended, extended or replaced, from time
to time, and that certain unrecorded License Agreement dated November 3, 1942, by and
between Knoxville Power Company (now Grantor) and Southern Bell Telephone and
Telegraph Company, and to al encumbrances and restrictions which are presently of record
and apply to the Bulge Property or any portion thereof.

5. Reserved Rights. Notwithstanding any prohibition or restriction set forth herein
to the contrary, and recognizing that Grantor is and shal remain the fee Smple owner of the
Bulge Property, Grantor hereby specificaly, unconditionally and without restriction, charge or
assessment of any kind or nature reservesto itsdlf and any Transferee the following rights,
powers and authorities as may be necessary, or appropriate:

(8 Existingand Future Uses. Theright to use, and to redtrict the use of, the
Bulge Property for any and al purposes in connection with the Project, Project License, Power
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Lines, Equipment and Improvements and the Find Settlement Agreement, including, but not
limited to, (i) power generation, power transmisson and other utility purposes, (i) ingalation,
utilization, congtruction, reconstruction, operation, repair and maintenance of pathways and
roadways (located or to be located on the Bulge Property, non-Bulge Property or otherwise),
(iii) nights-of-way management, including, but not limited to, vegetation and exotic species
management and the right to utilize herbicides, in accordance with best management practices
and gpplicable law, including aerid application, for purposes of controlling vegetation within
such rights-of-way, (iv) Project recrestion aress, (v) safety and security, (vi) accessto or
activities upon the Bulge Property due to emergency or extraordinary circumstances,
including, but not limited to, fire and medica emergency, and (vii) any other encumbrances or
agreements to which Grantor is bound as of the date first aove written (including, without
limitation, the Bulge Option ), or any other lawful purposes relating to the subject of this
Section 5. The Bulge Easement herein granted shdl in dl respectsand at dl timesremain
subject to the terms and conditions of the Project License, and Grantor’ s rights and obligations
in connection therewith, and to any other lawful requirements of FERC. Grantor will,
however, make reasonable efforts to assure that its continued use of the Bulge Property will
preserve, protect and promote the Conservation Vaues.

(b) Transfer. Theright to transfer, assgn, convey, sdl, give, mortgage, or
lease the Bulge Property, provided such conveyance is subject to the terms of this Bulge
Easement, and subject further, however, to the provisions of the Bulge Ogption.

(c0 TreeRemoval. Theright, but not the obligation, to cut and/or remove
falen, threastened, damaged or diseased trees, shrubs or plants required to maintain Power
Lines, Equipment and Improvements, to cut firebreaks, to construct, reconstruct, operate,
repair and maintain ingress and egress pathways or roadways on the Bulge Property solely for
purposes in connection with the operation of the Project, Power Lines, Equipment and
Improvements and for such other Project, power generation, power transmission, or other
utility purposes, including, but not limited to, reasonable removal or cutting of trees, shrubs or
plantsin acusomary and historical manner. Notwithstanding the foregoing, in the event that
Grantor must relocate existing roadways, it shal consult with Grantee, or the NPS, as
gpplicable, prior to going forward with such relocation, but the consent of neither Grantee nor
the NPS to such road relocation shdl be required.

(d) Ingress, and Egressand Project Maintenance. Theright to ingressand
egress to, from and over the Bulge Property for any purpose and a any time relating to or
arisng from the Reserved Rights, and to access other property owned or leased by Grantor or
its Transferees provided that such other property is used for purposes consstent with power
generation, power transmission and other utility purposes.

6. Grantee's Rights. To accomplish the purpose of this Bulge Easement and
subject to the other terms and conditions herein, the following rights are conveyed to Grantee:

(8 Right to Protect. Theright to preserve and protect the Conservation
Vaues of the Bulge Property.
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(b) Right of Entry. Theright of Grantee's staff, contractors and associated
natural resource management professionds (including employees and agents of NPS) to enter
the Bulge Property and cross other lands retained by Grantor, by motor vehicles on existing
roads at reasonable times and with prior notice, for the purposes of: (i) ingpecting the Bulge
Property to determine if Grantor is complying with the covenants and purposes of this Bulge
Easement; (i) enforcing the terms of this Bulge Easement; (iii) alowing management of the
Bulge Property as a Tennessee Wildlife Management Areg; (iv) taking any and dl actions with
respect to the Bulge Property as may be necessary or appropriate, with or without order of
court, to remedy or abate violations hereof; (v) making scientific and educationa observations
and studies and taking samples in such amanner as will not disturb the use and quiet
enjoyment of the Bulge Property by Grantor or its rights, duties and obligations pertaining to
any of the Reserved Rights; (vi) monitoring and management as described below; (vii)
preventing any activity on or use of the Bulge Property that is inconsstent with the purpose of
this Bulge Easement and requiring the retoration of such areas or pieces of the Bulge
Property that may be damaged by inconsstent activity or use, pursuant to remedies set forth in
Section 13; and (Viii) conducting due diligence evaduations of the Bulge Property in
accordance with and subject to the terms and provisions of the Bulge Option.

(¢) Hiking Trails. Nothing herein shdl prohibit the development and
maintenance of hiking trails by Grantee so long as such trails do not interfere with or
otherwise impair Grantor’s Reserved Rights.

(d) Monitoring and Management. Theright, but not the obligation, to
monitor the natura habitats on the Bulge Property and to manage them, to the extent deemed
appropriate by Grantee, to ensure their continued presence and viability on the Bulge Property.
Such activities shdl be in accordance with management practices of Grantee, which may
include, but not be limited to, mowing, trapping, prescribed burning, or the control of exatic
species, and related management activities that ensure the ecologica integrity of the Bulge
Property and/or remova of exatic, invasive or otherwise undesirable species.

(e) Enforcement. Theright to prevent any activity on or use of the Bulge
Property that isincongstent with the purpose of this Bulge Easement and to require the
restoration of such areas or features of the Bulge Property that may be damaged by any
incong stent activity or use, pursuant to Section 13.

(f) Discretionary Consent. Grantor shall not be required to acquire
Grantee's consent for any purposes associated with the Project or Reserved Rights. I, owing
to unforeseen or changed circumstances, any of the activities listed in Section 4 are deemed
desirable by both Grantor and Grantee, Grantee may, in its sole discretion, give permisson for
such activities, subject to the limitations herein. Such requests from Grantor for permission,
and permission for activities requiring Granteg's consent under Section 4, shdl bein writing
delivered to Grantee not less than thirty (30) days prior to the date Grantor intends to
undertake the activity in question, and shal describe the proposed activity in sufficient detail
to dlow Grantee to judge the congstency of the proposed activity with the purpose of this
Bulge Easement. The notice shal describe the nature, scope, design, location, time table and
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any other materid aspect of the proposed activity in sufficient detail to permit Grantee to
make an informed judgment as to its condstency with the purpose of this Bulge Easement.
Grantee may give its permission only if both Grantor and Grantee determine that such
activities (i) do not violate the purpose of this Bulge Easement and (ii) ether enhance or do
not impair any significant conservation interests associated with the Bulge Property.

(9) Grantee s Approval. Grantee shdl grant or withhold its approva in
writing within thirty (30) days of receipt of Grantor's written request therefor. Except for
extraordinary or emergency circumstances, if Grantee fails to issue awritten approva or
denid of arequested activity within thirty (30) days of receipt of Grantor's written request
therefor, Grantee shdl be deemed to have granted approva of the requested activity, and
Grantor shdl be expresdy authorized to proceed therewith.

(h) Biocontrol Agents. Notwithstanding any provisonsin Section 4 to the
contrary, Grantee and Grantor may jointly consent to the introduction of non-native species
(“Biocontrol Agents’) onto the Bulge Property for the purpose of controlling exatic or
invasve species. The introduction of any Biocontrol Agent shdl be gpproved in advancein
writing by Grantor and Grantee, and shall be consstent with or pursuant to agenerdly
accepted program of introduction of a particular Biocontrol Agent approved or implemented

by ether the United States Department of Agriculture or the United States Department of the
Interior.

7. Release. Although intended to be permanent in nature, should there be a
termination of any of the rights and privileges granted under this Bulge Easement, Grantee or its
successors or assigns, shdl execute such instrument, upon the request and to the satisfaction of
Grantor, as necessary to evidence said termination. Such instrument shal be in whatever form as
shdl be required for recordation in the gppropriate Register of Deeds office.

8. Grantee Acknowledgment. Grantee specifically acknowledges and understands
that the easements, rights, privileges and licenses herein granted are subject to al applicable
terms and conditions of the Project License, and to any other lawful requirements of FERC
thereunder, to the Reserved Rights, and to dl other conditions set forth hereunder. By accepting
the conveyance of this Bulge Easement, Grantee agrees that the easements, rights, privileges and
licenses herein conveyed will not be used in any manner that would endanger hedlth, create a
nuisance or otherwise be incompatible with the overdl recreationa uses associated with the
Project, or otherwise interfere with the Reserved Rights.

0. Public Access. Nothing contained in this Bulge Easement shdl give Grantee or
its successors or assigns the right to grant to the public aright to enter upon or to use the Bulge
Property or any portion thereof if no such right existed in the public immediately prior to the
execution of this Bulge Easement; however, the Bulge Property may be used by the genera
public as authorized by the mandate of the entity which holds the fee ownership of the Bulge
Property, so long as the public use does not violate the prohibitions listed in Section 4 above.
Provided further that the Bulge Property will continue to be managed as a Tennessee Wildlife
Management Area S0 long as the TWRA Agreements continue in effect. Additionaly, Grantor
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and any Transferees may restrict public accessto any portion of the Bulge Property for safety or
security purposes, or for any other purpose deemed appropriate for the Project or power
generation, power transmisson or other utility purposes.

10. Costs, Liabilities, Taxes and Environmental Compliance.

(& Costs, Legal Requirementsand Liabilities. Grantor retainsall
respongibilities and shal bear dl costs and liahilities which are normd and incident to its
ownership and use of the Bulge Property, including the maintenance of adequate ligbility
insurance coverage. Grantor remains solely responsible for obtaining any gpplicable
governmenta permits and approvas for any congtruction or other activity or use permitted by
this Bulge Easement, and al such congtruction or other activity or use shal be undertaken in
accordance with dl gpplicable federd, state and local laws, regulations and requirements.
Grantor shal keep the Bulge Property free of any liens arising out of any work performed for,
materias furnished to, or obligations incurred by Grantor. Nothing contained in the Bulge
Easement, however, shall be construed to entitle Grantee, or any other person or entity
claming by or through Grantee, to bring any action againgt Grantor for any injury to or
change in the Bulge Property resulting from causes beyond the control of Grantor, including,
without limitation, vanddism or illegd acts, fire, flood, storm, earth movement or any act of
God, or from any prudent action taken by Grantor under emergency conditionsto prevent,
abate or mitigate any injury to the Bulge Property, the Project, or Power Lines, Equipment and
Improvements resulting from any such causes.

(b) Taxes. Grantor shdl pay dl red edtate taxes and assessments lawfully
asessed againgt the Bulge Property and shal provide to Grantee receipted tax bills or other
reasonable evidence satisfactory to Grantee within sixty (60) days of written request for same.

(c) Control. Nothingin this Bulge Easement shdl be construed as giving
rise, in the absence of ajudicia decree, to any right or ability in Grantee to exercise physicd
or manageria control over the day-to-day operations of the Bulge Property, or any of
Grantor's activities on the Bulge Property, or otherwise to become an operator with respect to
the Bulge Property within the meaning of The Comprehensive Environmenta Response,
Compensation and Liability Act of 1980, as amended ("CERCLA"), and Tenn. Code Ann.
§68-212-101, et seq.

11. Mutual Release and Indemnification. Each party agreesto and hereby does
release, hold harmless, defend and indemnify the other from any and dl liahilities, including, but
not limited to, damage to the Bulge Property, persond injury (including deeth), losses, damages,
judgments, costs, expenses and reasonable attorneys fees that the indemnified party may suffer
or incur as aresult of or arigng out of the activities of the indemnifying party on the Bulge

Property.

12.  Title. Grantor covenants and represents that (i) Grantor isthe sole owner and is
seized of the Bulge Property in fee ample and has good right to grant and convey this Bulge
Easement; (i) except as set forth in Section 4(i), the Bulge Property isfree and clear of any and
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dl liens, encumbrances, and exceptions except as are of record in the Register’s Offices for
Blount County, Tennessee or otherwise ascertainable by physica ingpection of the Bulge
Property; and (iii) Grantee shal have the use of and enjoy dl of the benefits derived from and
arisng out of this Bulge Easement; and (iv) as of the date of this Bulge Easement and as of the
date this Bulge Easement is recorded, Grantor covenants that the Bulge Property shall not be
encumbered by adeed of trust, mortgage or smilar monetary lien.

13. Remedies.

(8 Noticeof Violation; Corrective Action. If either Grantor or Grantee
determines that a breach of the terms of this Bulge Easement has occurred or is threstened (the
“non-breaching party”) by the other party (the “breaching party”), the non-breaching party
shdl give written notice to the breaching party of such violation and demand corrective action
sufficient to cure the violation and, where the violation involvesinjury to the Bulge Property
resulting from any use or activity incongistent with the purpose of this Bulge Easement, to
restore the portion of the Bulge Property so injured to its prior condition in accordance with a
plan agreed upon by Grantor and Grantee.

(b) Injunctive Réeli€f. If the breaching party failsto cure the violation within
sixty (60) days after receipt of notice thereof from the nonbreaching party, or under
circumstances where the violation cannot reasonably be cured within asixty (60) day period,
or fails to begin curing such violation within the sixty (60) day period, or fails to continue
diligently to cure such violaion until finally cured, the nonbreaching party may bring an
action a law or in equity in a court of competent jurisdiction to enforce the terms of this Bulge
Easement, to enjoin the violation, ex parte as necessary, by temporary or permanent
injunction, and to require the restoration of the Bulge Property to the condition that existed
prior to any such injury.

(c) Damages. If thereisaviolation of any of the provisons of this Bulge
Easement, the non-breaching party shdl notify (by written instrument) the breaching party,
who shdl promptly cure the violation by (a) ceasing the violation, or (b) restoring the Bulge
Property to its condition before the violation, or (c) both, asthe case may be. The parties shal
have the right, but not the obligation, to pursue legd actions or proceedings at law and equity
to enforce the terms and conditions of this Bulge Easement, including, but not limited to, the
right to cause such violation to be cured, and if a court of competent jurisdiction determines
that a violation has occurred hereunder, the party in violation shal reimburse to the other, as
gpplicable, for dl reasonable expenses incurred, including, but not limited to, legd fees,
whether in or out of court, and the cost of legd proceedings brought to cure the violation or to
collect such reimbursement.

(d) Scopeof Relief. Theparties rights under this Section 13 apply equdly in
the event of ether actua or threatened violations of the terms of this Bulge Easement. The
parties agree that their remedies a law for any violation of the terms of this Bulge Easement
are inadequate and that they shal be entitled to the injunctive relief described in Section 13(b),
both prohibitive and mandatory, in addition to such other relief to which they may be entitled,
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including specific performance of the terms of this Bulge Easement, without the necessity of
proving either actua damages or the inadequacy of otherwise available legal remedies. The
parties remedies described in this Section 13 shdl be cumulative and shdl be in addition to
al remedies now or heresfter exigting at law or in equity.

(e) Costsof Enforcement. All reasonable, actua cogtsincurred by the
partiesin enforcing the terms of this Bulge Easement, including, without limitation, actua
costs and expenses of suit, actual and reasonable attorneys fees, and any codts of restoration
necesstated by any violation of the terms of this Bulge Easement shdl be borne by the
breaching party.

() Forbearance. Forbearance by ether party to exerciseits rights under this
Bulge Easement in the event of any breach of any term of this Bulge Easement by Grantor or
Grantee shdl not be deemed or construed to be awaiver of such term or of any subsequent
breach of the same or any other term of this Bulge Easement, or of any of the party’ srights
under this Bulge Easement. No delay or omission by the partiesin the exercise of any right or
remedy upon any breach by the other shall impair such right or remedy or be congtrued as a
walver.

(g) Waiver of Certain Defenses. The parties hereby waive any defenses of
laches, estoppd, or prescription.

(h) ActsBeyond Parties Control. Nothing contained in this Bulge
Easement shdl be consgtrued to entitle a party to bring any action againgt the other for any
injury to or change in the Bulge Property resulting from causes beyond the party’ s control,
incdluding, without limitation, vandalism or illegal acts, unauthorized wrongful acts of third
parties, fire, flood, storm, earth movement, and acts of God, or from any prudent action taken
by ether party under emergency conditions to prevent, abate, or mitigate injury to the Bulge
Property or the Project or Power Lines, Equipment and Improvements resulting from any such
causes.

() Actsof Third Parties. Grantee may enforce such prohibition againgt
third parties as authorized under § 66-9-307 of the Act.

14. Parties Subject to Easement. The covenants agreed to and the terms,
conditions, and redtrictions imposed by this Bulge Easement shdl be binding upon Grantor and
Transferees and upon Grantee, and their respective employees, agents, representatives, invitees,
successors and assigns, and shall continue as a servitude running with this Bulge Easement.

15.  Subsequent Transfers. Grantor agreesthat the terms, conditions, restrictions
and purposes of this grant or reference thereto will be inserted by Grantor in any subsequent deed
or other legd instrument by which the Grantor divests either the fee smpletitle or possessory
interest in the Bulge Property.

16. Mer ger. Grantor and Grantee agree that the terms of this Bulge Easement shall
survive any merger of the fee and easement interest in the Bulge Property. Thus, in the event the
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Bulge Property istransferred to Grantee, and thereafter by Grantee to NPS, it shal continue to be
subject to (i) those rights reserved by or for the benefit of Grantor (which rights shal include the
Reserved Rights of Grantor herein) and (ii) terms and conditions to preserve, protect and

promote the Conversation Vaues, dl as more particularly set forth in the deeds of conveyance
attached as Exhibits B & E to the Bulge Option.

17.  Assgnment. The parties hereto recognize and agree that the benefits and burdens
of this Bulge Easement are in gross and that Grantee may not transfer or assign the benefits of
this Bulge Easement to any party other than to the NPS without the prior written consent of
Grantor, which consent shall not be unreasonably withheld, delayed or conditioned. Grantee
further hereby covenants and agrees that if it transfers or assigns the easement it holds under this
indenture, any organization receiving the interest will be a"qudified organization” asthet termis
defined in 8§ 170(h) of the Code, that is organized and operated primarily for one of the
conservation purposes specified in 8170(h)(4)(A) of the Code, and Grantee further covenants and
agrees that the terms of the transfer or assgnment will be such that the transferee or assgnee will
be required to continue to carry out the conservation purposes that the grant hereof was
origindly intended to advance.

18. Extinguishment and Condemnation.

(@ Extinguishment. If circumstances arise in the future that render the
purpose of this Bulge Easement impossible to accomplish, this Bulge Easement can only be
terminated or extinguished, ether at the joint request of the Grantor and Grantee, whether in
whole or in part, or by judicid proceedingsin a court of competent jurisdiction. The amount
of the proceeds to which Grantee shdl be entitled, after the satisfaction of prior claims, from
any sale, exchange, or involuntary conversion of dl or any portion of the Bulge Property
subsequent to such termination or extinguishment, sl be the stipulated fair market vaue of
this Bulge Easement, or proportionate part thereof, as determined in accordance with Section
18(b) or Internal Revenue Code (“1RC”) Regulation 8§ 1.170A-14, if different.

(b) Valuation. ThisBulge Easement condtitutes ared property interest
immediately vested in Grantee, which, for the purposes of Section 18(a) the parties sipulate to
have afar market vaue determined by multiplying (1) the fair market value of the Bulge
Property unencumbered by this Bulge Easement (minus any increase in vaue after the dete of
this grant attributable to improvements) by (2) x/y, which istheratio of the vaue of this Bulge
Easement a the time of the grant to the vaue of the Bulge Property, without deduction from
the value of this Bulge Easement, a the time of thisgrant. (The vaues at the time of this grant
are or shdl be those values used for this grant pursuant to 8 170(h) of the Code. For the
purposes of this section, the ratio of the value of this Bulge Easement to the value of the Bulge
Property unencumbered by this Bulge Easement shdl remain congtant.) It isintended thet this
Section 18(b) be interpreted to adhere to and be consistent with Federa Regulation § 1.170A-
14(g)(6)(ii). Far Market Vdue shal be determined using the Uniform Appraisd Standards
for Federa Land Acquisitions (2000), as may be revised from timeto time.
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(c) Condemnation. If dl or any part of the Bulge Property is taken by
exercise of the power of eminent domain or acquired by purchasein lieu of condemnation,
whether by public, corporate or other authority, so asto terminate this Bulge Easement, in
whole or in part, Grantor and Grantee shall act jointly to recover the full vaue of the interests
in the Bulge Property subject to the taking or in lieu purchase and al direct or incidentd
damages resulting therefrom.  All expenses reasonably incurred by Grantor and Granteein
connection with the taking or in lieu purchase shall be paid out of the amount recovered.
Grantee's share of the balance of the amount recovered shal be determined by multiplying the
baance by the ratio set forth in Section 18(b).

(d) Application of Proceeds. Grantee shall use any proceeds received under
the circumstances described in this Section 18 in amanner consstent with its conservation
purposes, which are exemplified by the grant of this Bulge Easement.

19. M iscellaneous Provisions.

(@ Estoppe Certificates. Upon request by Grantor, Grantee shdl within
twenty (20) days execute and deliver to Grantor, or to any party designated by Grantor, any
document, including an estoppel certificate, which certifies, to the best of Grantee's
knowledge, Grantor's compliance with any obligation of Grantor contained in this Bulge
Easement or otherwise evidences the satus of this Bulge Easement. Such certification shall
be limited to the condition of the Bulge Property as of Granteg's most recent ingpection. If
Grantor requests more current documentation, Grantee shal conduct an inspection, at
Grantor's expense, within thirty (30) days of receipt of Grantor's written request thereof.

(b) Termination of Rightsand Obligations. A party's rights and obligations
under this Bulge Easement terminate upon transfer of the party'sinterest in this Bulge
Easement or Bulge Property, except that liability for acts or omissons occurring prior to
transfer shdl survive trander.

() Severability. If any provison of this Bulge Easement or the gpplication
thereof to any person or circumstance is found to be invaid, the remainder of the provisons of
this Bulge Easement and the application of such provisonsto persons or circumstances other
than those as to which it isfound to be invaid shal not be affected thereby.

(d) Gender; Number. Whenever the context of this Bulge Easement so
requires, references of the masculine gender shdl include the feminine or neuter gender and
corporate or other such entities, the sngular number shal include the plurd and vice versa,
and reference to one or more parties hereto shall include al authorized assignees of Grantee
and any Transferee.

(e) Expenses. Except for such costs and expenses for which ether party may
be liable pursuant to the provisions of Section 13 hereinabove, each of the parties shdl beer its
own cogt and expense (including legd fees and expenses) incurred in connection with this
Bulge Easement and the transactions contemplated hereby.
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() Entire Agreement and Amendment. This Bulge Easement represents
the find agreement between and understanding of the parties regarding the subject matter
hereof and may not be changed, amended or modified except by an instrument in writing
executed by the parties hereto.

(g) Captions. The captions herein have been inserted solely for convenience
of reference and are not a part of this Bulge Easement and shall have no effect upon
congtruction or interpretation.

(h) Counterparts. The parties may execute thisinstrument in two or more
counterparts, which shall, in the aggregate, be signed by both parties; each counterpart shal be
deemed an origina indrument as againgt any party who has signed it. In the event of any
disparity between the counterparts produced, the recorded counterpart shal be controlling.

() Notices. All notices, demands, requests, consents, approvals or
communications that either party desires or is required to give to the other shal bein writing.
Any such notices, demands, consents, approvals or communications may be sent to the
intended recipient at the address set forth hereinbelow using registered or certified mail, return
receipt requested, persond delivery, or expedited courier, but no such notice, demand,
consent, gpprova or communication shal be deemed given unless and until it is actudly
received by the intended recipient. The parties may change the address to which notices,
demands, consents, gpprovas and other communications hereunder are to be delivered by
giving the other party written notice in the manner herein st forth.

If ToGrantor:

If to Grantee

() Evidenceof Termination of Reserved Rights. In the event Grantor
determines, in its sole discretion, that reservation of some or dl of its Reserved Rightsis no
longer necessary, it shdl notify Grantee in writing and, upon the written request of Grantee,
execute in recordable form such documentation as the parties agree is gppropriate to evidence
the termination of said Reserved Rights or any portion thereof.
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(k) Applicable Law. Theinterpretation and performance of this Bulge
Easement shal be governed by Tennessee law, without regard to rules or laws governing
corflicts of law.

IN WITNESS WHEREOF, the parties have executed this Bulge Easement by
their duly authorized representatives the day and year first above written.

GRANTOR:
ALCOA POWER GENERATING INC.

By:

Its:

GRANTEE:

THE NATURE CONSERVANCY

By:

Its:

STATE OF )

)
COUNTY OF )
Before me, the undersigned authority, a Notary Public in and for said County and
State, personally appeared , withwhom | am personally
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdlf to be the of ALCOA POWER
GENERATING INC., the within named bargainor, a corporation, and that he as such

, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himsdf as

Witness my hand and sedl at office this day of ,

200

Notary Public
My Commission Expires.
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STATE OF )

)
COUNTY OF )
Before me, the undersigned authority, a Notary Public in and for said County and
State, personally appeared , With whom | am personally
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himself to be the of THE NATURE
CONSERVANCY, the within named bargainor, a corporation, and that he as such
, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by sgning the name of the corporation by himsdf as

Witness my hand and sedl at office this day of

200

Notary Public

My Commisson Expires:
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EXHIBIT LIST

*Exhibit A Description of  Bulge Property

*To be developed prior to execution of the Bulge Easement.
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This Insrument Prepared By:

Wayne R. Kramer, Esq.

KRAMER, RAYSON, LEAKE, RODGERS& MORGAN, LLP
P. O. Box 629

Knoxville, TN 37901-0629

AGREEMENT FOR OPTION AND SALE OF
BULGE PROPERTY

THISAGREEMENT FOR OPTION AND SALE OF BULGE PROPERTY (“Bulge
Option”) is made this day of 200 _, (“Commencement Date”) between
ALCOA POWER GENERATING INC., acorporation organized and existing under and by
virtue of the laws of the State of Tennessee, with officesin Knox and Blount Counties,

Tennessee and addresses of and , respectively
(“Optionor”), and THE NATURE CONSERVANCY, a not-for-profit corporation incorporated
under the laws of the Didtrict of Columbia, which is headquartered at 4245 North Fairfax Drive,
Arlington, Virginia 22203-1606, and which maintains aloca office at 2021 21% Avenue South,
Suite C-400, Nashville, Tennessee 37212 ("Optionee’").

***WITNESSETH***

WHEREAS, Optionor isthe owner in fee smple of certain redl property located in
Blount County, Tennessee, the generd location of which is south of U.S. Highway 129 and
which property lieswithin the current authorized legidative boundary of the Great Smoky
Mountain Nationa Park (“GSMNP”), in the vicinity of the Chilhowee Reservoir and
Caderwood Village, and which consists of gpproximately 430 acres, more or less, and isreferred
to asthe“Bulge,” (dso known and referred to as Lakey Woods Knob) al more particularly
described on Exhibit A attached hereto and incorporated herein by reference (said property or
any portion thereof hereafter “Bulge Property”); and

WHEREAS, Optionor operates power generating facilitiesin the Little Tennessee River
Valley asthe licensee of the Tapoco Hydroeectric Project under alicense issued by the Federa
Energy Regulatory Commission (“FERC”) as Project No. 2169 (the “ Project”); and

WHEREAS, on , 200 , the new license for the Project was issued to
Optionor by FERC, asthat license may be amended (“Project Licensg’); and

WHEREAS, in furtherance of the Project and in compliance with that certain Find
Settlement Agreement made and entered into on , 200, by and between
Optionor and other participantsin the process for issuing anew license for the Project ("Find
Settlement Agreement”), the parties desire to execute this “Bulge Option” and to otherwise more
fully define the rights and obligations of the parties in and to the Bulge Property.
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NOW, THEREFORE, for and in consideration of the promises, mutua covenants and
agreements of the parties, and subject to the terms, conditions and restrictions contained herein,
Optionor hereby grants to Optionee, and Optionee hereby accepts this Bulge Option, subject to
the following terms and conditions:

SECTION I.
Option to Purchase

1 Option Term. ThisBulge Option shal be deemed to be effective as of the
Commencement Date and shdl terminate as to the Bulge Property when Optionee failsto timely
deliver an Exercise Notice (defined below) to Optionor or to effect the Closing (defined below),
within the Closing Period (defined below) (“Option Term”).

2. Grant of Option. Optionor hereby grants unto Optionee the exclusive right and
option to purchase the Bulge Property upon the terms and conditions set forth herein.

3. Exer cise of Bulge Option. From and after the Commencement Date, Optionee
shdl have eighteen (18) months to deliver written notice to Optionor in accordance with the
notice provisions of Section 111, Paragraph 4, of itsintent to exercise the Bulge Option, together
with the Deposit (defined below), which is more particularly described in Section |1, Paragraph
2(d)(i) (collectively, specificdly including the Deposit, "Exercise Notice").

4, Closing. Inthe event that Optionee delivers the Exercise Notice to Optionor,
consummation of the transaction which conveys legd title to the Bulge Property shdl occur on
or before three (3) years following the Commencement Date (“Closing Period”). All the events
necessary to effect the transfer and conveyance of the Bulge Property, and delivery of al
documents and instruments associated therewith, are hereinafter referred to as the "Closing.”

5. Failure of Optioneeto Deliver Exercise Notice or Close. In the event that
Optionee fallsto timely deliver an Exercise Notice to Optionor or to effect the Closing within the
Closing Period, the rights and obligations of Optionor and Optionee hereunder shdl permanently
lapse as to the Bulge Property (“Lapse’). Following aLapse, Optionor shdl have no further duty
or obligation to Optionee and shal be entitled to fredly transfer title to the Bulge Property,
subject to the Bulge Conservation Easement and Declaration of Restrictive Covenants dated

granted by Optionor to Optionee (the “Bulge Easement”), so long asthe sameisin
full force and effect.

6. Accessto Property for Due Diligence. Following the Commencement Date,
and prior to the Closing, Optionor grants to Optionee, Optionee' s employees, agents and
representatives, the right, at reasonable times during normal business hours to conduct on the
Bulge Property, a Optioneg’ s expense, al studies (including environmenta studies), tests,
surveys, examinations and explorations deemed necessary by Optionee to complete due diligence
prior to the Closing (“Due Diligence’). It isfurther understood and agreed that access to the
Bulge Property for purposes of conducting any such Due Diligence shdl be specificaly subject
to and conditioned upon the provisons of Section |, Paragraph 7 hereinbel ow.
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7. Due Diligence Obligations of Optionee. Notwithstanding any other provisonin
this Bulge Option which might be interpreted to the contrary, Optionee s right, and the right of
its agents and representatives, to enter upon the Bulge Property to conduct its Due Diligence
shdl be subject to the following restrictions and conditions:

(@  Optionee shdl provide written notice, in accordance with Section 111,
Paragraph 4 hereinbelow, not less than ten (10) days prior to entry onto the Bulge Property,
which notice shdl provide the date, time, generd location and purpose of such entry. Optionor
shal be entitled, but not obligated, to have a representative present during al such entries
thereon.

(b)  Any Due Diligence activity conducted by Optionee on the Bulge Property
shall be conducted in compliance with any and dl gpplicable laws and regulations, and the Bulge
Easement, but subject to Optionee’ s right to operate motor vehicles on existing roads on the
Bulge Property to carry out such Due Diligence explorations.

(¢  Optionee shdl take any and dl action and implement dl protection
necessay to ensure that adl Due Diligence activity conducted on, and any equipment, materids
and substances generated, used or brought onto, the Bulge Property by Optionee and its
employees, agents, representatives and invitees pose no threst to the safety or health of persons
or the environment and cause no damage to either the Bulge Property or any other person.

(d)  Optionee shdl be solely responsible for the security and safety of its
activities, employees, agents, representatives, invitees, equipment and materias brought on the

Bulge Property.

(€  Optionee shdl be responsible for, and shdl defend, indemnify and hold
harmless Optionor from and againgt, any loss or damage to the Bulge Property or other property
or persond injury (including degth), incurred by Optionor or any person as aresult of Optioneeg's
activities hereunder, including, but not limited to, costs, expenses and reasonable attorneys fees.

()  Optionee shdl restore the Bulge Property to substantidly the same
condition as prior to Optionee’ s entry onto the Bulge Property.

(g0 Optionee shdl have the right to update its Due Diligence investigations
immediately prior to Closing, and in the event that the condition of the Bulge Property has
materidly changed during the period of time between completion of such Due Diligence
investigations (a“Change in Condition”), Optionee shal provide to Optionor written notice
thereof no less than ten (10) days prior to Closing with a description of the Change in Condition.
Optionor shdl respond in writing not later than five (5) days after receipt of such notice to state
whether Optionor shdl remediate, to the reasonable satisfaction of Optionee, the Changein
Condition, or whether Optionor refuses to remediate the Change in Condition, which right to
refuse is hereby specificaly reserved. The Closing date shall be extended for a reasonable time
to dlow for such remediation. If Optionor refuses to remediate the Change in Condition, or in
the event the condition of the Bulge Property to be conveyed materidly changed within the ten
(10) day period prior to Closing, then in @ther of such events, Optionee shdl have the right to
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terminate this Bulge Ogption upon written notice to Optionor, the Deposit shal immediately be
refunded to Optionee, and neither party shdl have any further duty or obligation to the other
under this Bulge Option.

8. Action in Connection with the Bulge Property. Optionor agrees that
during the Option Term, and prior to Closing if Optionee hestimely ddlivered the Exercise
Notice, Optionor shdl not, without the prior written consent of Optionee, take any action that
will impair thetitle to the Bulge Property, or grant or by falure to act, cause alien to be lodged
or filed againg the Bulge Property, except as permitted in the Bulge Easement.

0. Optionor's Environmental Analysis. Notwithstanding any other
provison in this Bulge Option to the contrary, in the event Optionee timely delivers the Exercise
Notice to Optionor, then Optionor, as the owner of the Bulge Property and as a matter of
corporate policy, reserves the right to perform an environmenta study in connection with the
Bulge Property. If, upon the completion of said sudy, and if said study identifies an
environmenta imparment such that Optionor decides not to convey a portion of the Bulge
Property to Optionee (“ Retained Property”) (which right not to convey under such
circumstancesis specificaly reserved to Optionor), Optionor shdl notify Optionee in writing of
such decision, identifying the Retained Property. The remaining portion of the Bulge Property
(other than the Retained Property) shall continue to be subject to the option granted herein and
Optionee may proceed with the purchase thereof pursuant to the terms and conditions of this
Bulge Option with the Purchase Price (defined below) adjusted accordingly by the Appraiser
(defined below). Provided further, however, that under such circumstances, the Retained
Property shdl not at any time thereafter be conveyed to any person or entity other than to
Optionee or an Affiliate (defined below) or Successor-in-Interest (defined below) of Optionor,
without first giving written notice to Optionee as provided in Section |11, Paragraph 4
hereinbelow. Optionee shdl then again have the right to exercise the option herein granted asto
the Retained Property for aperiod of eighteen (18) months following said notice and an
additional eighteen (18) months after the exercise of said option in which to close. In the event
S0 exercised, said option shdl in dl other respects be upon the same terms and provisons as
provided herein, except that the Purchase Price (defined below) for the Retained Property shall
be determined as of the date such notice from Optionor to Optionee (relative to the Retained
Property) is given under this Section |, Paragraph 9. A separate gppraisa of the Retained
Property shdl be performed at the expense of Optionor following the same procedure used for
the principle appraisa of the Bulge Property. The Deposit shall be gpplied at Closing to the
purchase of the Bulge Property, less any Retained Property, and to the extent the Deposit
exceeds the Purchase Price for the Bulge Property less the Retained Property, any such excess
shdl be refunded to Optionee & Closing.

10. Memorandum of Bulge Option. The parties shdl, a any time, a the
request of either one, and as soon as reasonably practicable, execute duplicate originas of an
ingrument, in recordable form, which congtitutes a Memorandum of this Bulge Option, setting
forth a description of the Bulge Property, Option Term and such other reasonable provisons as

the parties may agree.
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SECTION I
Agreement of Sale and Transfer

Upon timely delivery of the Exercise Notice to Optionor pursuant to
Section | hereinabove, the parties hereto agree and intend to be legdly bound as follows:

1. Transfer and Conveyance of Title. At Closing (asdefinedin Section |,
Paragraph 4), Optionor shal transfer and convey to Optionee, dl of Optionor’ sright, title and
interest in and to the Bulge Property by Generd Warranty Deed (“Deed”) subject to (8) current
rea estate taxes, if any, which are to be prorated as of the Closing; (b) other standard and
customary title insurance exceptions gpplicable to transactions of the type and nature herein
contemplated; (c) areservation by Optionor of its Reserved Rights (as described in the Bulge
Easement) which shal run with the land and to the extent deemed necessary by Ogptionor, a
covenant in the Deed requiring any subsequent conveyance by Optionee of the Bulge Property or
any interest therein or portion thereof to include, through deed or other gppropriate documents,
terms and conditions that preserve, protect and promote the Conservation Values and Optionor’s
Reserved Rights as contained and described in the Bulge Easement; (d) the TWRA Agreements
(as defined in the Bulge Easement) and that certain Tennessee Department of Conservation
Agreement dated March 30, 1970 (to the extent applicable), as such may be amended, extended
or replaced, from time to time, and that certain unrecorded License Agreement dated November
3, 1942, by and between Knoxville Power Company (now Optionor) and Southern Bell
Telephone and Tdegraph Company, and (€) such other liens, encumbrances and exceptions as
are of record in the Register’ s Offices for Blount County, Tennessee, as gpplicable to the Bulge
Property conveyed, or otherwise ascertainable by physica inspection of the Bulge Property;
provided that Optionor covenants that at the time of the conveyance, no portion of the Bulge
Property shdl be encumbered by a deed of trust, mortgage or smilar monetary lien. Said Deed
to Optionee as contemplated herein shal be in subgtantialy the same form and substance as that
st forth in Exhibit B attached hereto and incorporated herein by reference.

2. Purchase Price and Payment.

() The purchase price ("Purchase Price") for any trandfer to Optionee under this
Bulge Option shdl be the fair market vaue (“FMV™”) of the Bulge Property interest to be
conveyed as of the Commencement Date. The Purchase Price (which shdl be included in the
Exercise Notice) shall be determined by an appraiser selected by Optionor from the list of
appraisers s&t forth on Exhibit C attached hereto and incorporated herein by reference
(“Appraiser”). Within thirty (30) days following the Commencement Date, Optionor shall send
written notice to the Optionee and National Park Service (“NPS’) identifying said Appraiser so
selected by Optionor.

(b) Once the Appraiser has been selected as provided herein, Optionor shall work
with Optionee and NPS to devel op the scope and terms of work for such appraisal (“Work
Order”) which the Appraiser will follow in connection with the preparation of the Bulge Property
gopraisa (“Initid Appraisal”), which Work Order shdl (i) be agreed upon by Optionor, Optionee
and NPS within days of the notice given by Optionor identifying the Appraiser as required
in Section 11, Paragraph 2(a) hereinabove, (ii) include the requirement that the Bulge Property be
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appraised using standard land valuation methods as st forth in the Uniform Appraisal Standards
for Federd Land Acquigitions (2000), as may be revised from time to time and (iii) provide that
the Bulge Property interest so gppraised be the fee smple interest therein subject to the Bulge
Easement and any rights proposed to be retained by Optionor pursuant to Section 11, Paragraph
1(c), including, without limitetion, the Reserved Rights as st forth in the Bulge Easement. Said
Work Order shdl bein substantialy the same form and substance as Exhibit D attached hereto
and incorporated herein by reference. Thereafter, Optionor shal direct that the Appraiser
gppraise the Bulge Property in accordance with the Work Order. In no event shdl sad Initid
Appraisa be completed later than six (6) months from the Commencement Date unless said time
period is otherwise extended by written agreement of the parties, which agreement shdl not be
unreasonably withheld. Within ten (10) days following completion of the Initia Appraisd, the
Appraiser shal send a copy thereof to Optionor, Optionee and NPS. The cost of such Initia
Appraisa shal be paid by Optionor. Upon receipt of the Initid Appraisal by Optionee and NPS,
they shal have sixty (60) days to review the same and in which to object to the FMV set forth
therein. In the event no objection or suggested changes are made within said sixty (60) day
period, then the FMV of the Bulge Property as set forth in the Initial Appraisa shal bethe
Purchase Price and such Purchase Price shdl be included in the Exercise Notice from Optionee
to Optionor.

(¢) If any portion of the Initid Appraisa is objectionable to either Optionee or
NPS, then awritten objection shall be delivered to Optionor and Optionee or NPS, as applicable,
by the entity objecting within said sixty (60) day period identifying the objections or suggested
changesto the Initid Appraisa. If Optionor agrees with such objections or suggested changes,
then such objections or changes shdl be addressed and made, the FMV adjusted accordingly and
such FMV, as adjusted, shdl be the Purchase Price and such Purchase Price shall beincluded in
the Exercise Notice from Optionee to Optionor. If Optionor, Optionee and NPS cannot agree as
to the objections or suggested changes to the Initid Appraisa, then within ten (10) days of
receipt of the objections or suggested changes, Optionee and NPS may collectively choose a
second Appraiser from the list of Appraisers set forth on Exhibit C (“Second Appraiser”) and
within five (5) days thereafter send written notice to Optionor identifying said Second Appraiser
s0 selected. Said Second Appraiser shdl then appraise the property (“ Second Appraisal”) using
the same Work Order used in the Initid Appraisa, which Second Appraisa shdl be completed
and delivered to Optionor, Optionee and NPS within two (2) months of such written notice
identifying said Second Appraiser unless said time period is extended by agreement of the parties
for reasonable cause, including the unavailability of the selected Second Appraiser. In the event
two gppraisas are so prepared, then the FMV of the Bulge Property as set forth in Initia
Appraisa shal be compared to the FMV of the Bulge Property as set forth in the Second
Appraisd. If the FMV of the Bulge Property as set forth in the Second Appraisal varies by no
more than 10% from that set forth in the Initid Appraisd, the parties agree to accept the FMV as
determined by the Second Appraisal as the Purchase Price and said Purchase Price shdl be
included in the Exercise Notice from Optionor to Optionee. If, however, the FMV of the Bulge
Property as set forth in the Second Appraisa varies by more than 10% from that of the Initial
Appraisa, then the Purchase Price shall be the average of the FMV of the Bulge Property as set
forth in the Initia Appraisal and the Second Appraisd (i.e., FMV of Bulge Property as set forth
inthe Initid Appraisal + FMV of Bulge Property as set forth in the Second Appraisa + 2 = FMV
of Bulge Property = Purchase Price), and such Purchase Price shdl be included in the Exercise
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Notice from Optionee to Optionor. The cost of the Second Appraisa shdl be paid by either
Optionee or NPS.

(d) The Purchase Price shall be payable asfollows:

(i) Ten percent (10%) of the Purchase Price shdl be payable by Optionee
to Optionor in cash upon ddivery of the Exercise Notice as a deposit
(“Depogit”) to be credited toward the Purchase Price, either by
cashier’s check or wire tranfer, at the discretion of Optionor. At
Optionee s request a the time such Deposit is ddlivered, the Deposit
shall be placed into an escrow account, to be held by atitle attorney
selected by Optionor, subject to the terms of this Bulge Option and a
standard escrow agreement executed by the parties, which escrow
agreement shal provide for the Deposit to be invested in an interest
bearing account with said interest accruing to the benefit of Optionee
and to become a part of the Deposit.

(i) Theremaning ninety percent (90%) of the Purchase Price shdl be
paid by Optionee to Optionor in cash a Closing, either by cashier's
check or wire transfer, at the discretion of Optionor.

3. Reservation of Easement. The parties agree that any deed conveying
title to the Bulge Property to Optionee shdl reserve to Optionor and any Transferee a permanent
easement that contains the Reserved Rights as defined in and held by Optionor under the Bulge
Easement ("Reserved Rights').

4, Condition Precedent to Closing. Asacondition to Closing, Optionee
shal develop adeed to NPS, the terms and conditions of which shdl be mutually satisfactory to
Optionor and Optionee, to address the management of the Bulge Property in amanner to
preserve, protect, and promote the Conservation Vaues and Optionor’ s Reserved Rights as
contained and described in the Bulge Easement. Said deed to NPS as contemplated herein shdl
be in subgtantidly the same form and substance as that set forth in Exhibit E attached hereto and
incorporated herein by reference. In the event the condition precedent herein set forth is not
satidfied, then in that event, Optionor shall have the right to terminate this Bulge Option upon
written notice to Optionee whereupon the Deposit shall immediately be refunded to Optionee
and neither party shdl have any further duty or obligation to the other under this Bulge Option.

5. Possession. At Closing, Optionor shdl ddiver to the Optionee possession
of the Bulge Property.

6. Second Conveyanceto NPS. The parties agree that the conveyance of
the Bulge Property to Optionee (any such conveyance hereinafter referred to as“First
Conveyance’) is contingent upon Optioneg's conveyance of dl of itsright, title and interest in
and to the Bulge Property to the NPS within two (2) years of the Closing (“ Second
Conveyance’). Thistwo (2) year period may only be extended with the prior written consent of
Optionor, which consent shal not be unreasonably withheld, upon a showing by NPS that good
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faith efforts have been made to obtain the necessary authorization and funding to complete the
Second Conveyance. Optionee shall neither require nor accept any consideration from NPS
greater than that paid by Optionee to Optionor, except for any interest costs, survey costs,
recording fees or title charges incurred by Optionee that can be directly attributed to this
transaction. In no case may Optionee accept payment or consideration in excess of the FMV of
the Bulge Property transferred. Notwithstanding the foregoing, Optionee may continue to hold
legd title to the Bulge Property acquired in the First Conveyance until NPS isready and able to
take title to the same; however, Optionee must manage such Bulge Property in accordance and
consgtent with the terms and restrictions set forth in the Bulge Easement until effectuation of the
Second Conveyance. Any conveyance hereunder shall be subject to the terms and conditions as
described in this Section |1, Paragraph 6, and as more particularly described in the Deed. Asa
condition to the completion of the Second Conveyance, Optionee shall develop adeed to the
NPS, the terms and conditions of which shdl be satisfactory to Optionor and Optioneg, to
address the management of the Bulge Property in a manner to preserve, protect and promote the
Conservation Vaues and Optionor’ s Reserved Rights as contained and described in the Bulge
Easement. Said deed to NPS as contemplated herein shdl be in subgtantialy the same form and
substance as that set forth in Exhibit E attached hereto and incorporated herein by reference.

7. Remedies of Optionor Upon Failureto Make Second Conveyance. In
the event Optionee (i) fails to convey the Bulge Property to NPS within two (2) years after the
later of the Closing of the First Conveyance or announcement by NPS that the necessary
authorization and funding to acquire the Bulge Property has been dlocated, appropriated or
obtained, (ii) requires or accepts greater consderation than permitted in Section 11, Paragraph 6
above, or (iii) fallsto ensure full compliance with the Bulge Easement and al of the terms and
conditions contained in the Deed granting fee smple ownership to Optionee, Optionor or any
other party to the Find Settlement Agreement may seek aremedy at law or in equity in acourt of
generd juridiction to: (i) compel the transfer of the Bulge Property to NPS, (ii) compel by
specific performance enforcement by Optionee for violations of the Bulge Easement, (iii)
recover costs and attorney fees from Optionee, and (iv) any other remedy or damage to which
Optionor and/or any other party to the Find Settlement Agreement may be entitled.
Notwithstanding the foregoing, Optionee shdl in no event be responsible or liable for damages,
costs, expenses or attorney fees as aresult of matters over which Optionee had no control
(indluding, without limitation, actions of third parties, acts of God, weather and fire) that result in
aviolation of the terms of the Bulge Easement, or inability to obtain timely funding for the
Second Conveyance under this Bulge Option. Optionor may also recover any condderation paid
to Optionee in excess of the consideration permitted in Section |1, Paragraph 6 and seek such
other remedies as set forth in the Find Settlement Agreement and related documents. All lands
transferred to Optionee under the terms of this Bulge Option shall be managed by Optionee as
part of the existing Tennessee Wildlife Management Area until the Second Conveyance, and
Optionee shdl cooperate with the Tennessee Wildlife Resources Agency to maintain public
access to the Bulge Property in amanner consistent with that permitted as of the Commencement
Date until the Second Conveyance.

8. Risk of Loss. The parties agree that al risk of loss from damage to the
Bulge Property by any cause prior to the Closing shdl be Optionor’s and shall not passto
Optionee until the Closing, except such damages as may be attributable to Optioneg, its
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employees, agents, representatives, invitees, or licensees as aresult or arising out of the activity
described in Section |, Paragraphs 6 and 7 hereinabove for which damages Optionee sl be
soldy ligble.

9. Taxes. To the extent any red property taxes are due in connection with
the Bulge Property prior to Closing and prior to the transfer of title by Optionor to Optionee,
such taxes shall be prorated between the parties. Optionee shall be responsible for any and dl
red property taxes from and after the date of the conveyance by Optionor to Optionee of
Optionor’ sinterest therein (i.e., from and after the date of Closing). If the Bulge Property is
subject to one or more Greenbdt filings pursuant to Tenn. Code Ann. 8§ 67-5-1001 et. seq., as
amended, any rollback taxes that become due and payable as aresult of the sale of the Bulge
Property shdl be paid a Closing by Optionor.

10. Remedies. Inthe event either party hereunder shadl fail to perform its
respective obligations under this Bulge Option, the non-defaulting party shdl be entitled to
pursue such remedies as may be availableto it, at law or in equity, including, but not limited to,
gpecific performance. Furthermore, and in addition to the foregoing, in the event that the default
isthefalureto close by Optionee by the Closing, Optionor may retain the Deposit, and may
collect from Optionee the cost of the appraisa, as liquidated damages for such failure to close,
which shall be Optionor’s sole remedy in the event of such fallure to close.

11. Optionor's Representations. Optionor hereby makes the following
representations, warranties and covenants, as of the date hereof and which shdl be true as of
Closng:

(@  DueAuthorizetion Optionor hereby represents that this Bulge Option has
been duly authorized, executed and ddlivered by al necessary action on the part of Optionor,
condtitutes the vaid and binding agreement of Optionor and is enforceable in accordance with its
terms.

(b)  Environmenta Matters. To Optionor’s current actua knowledge, the
Bulge Property being conveyed is not in violation of any applicable environmenta or other law.

(o Litigaion To Optionor’s current actua knowledge, there are no claims,
actions, suits, proceedings or investigations pending againg or affecting Optionor or involving
the Bulge Property at law or in equity or before any federd, state, municipa or other
governmenta department, commission, board, bureau, agency or insrumentality.

(d)  Condemnation To Optionor’s current actual knowledge, Optionor has
received no written notice of any condemnation proceedings againgt the Bulge Property, or of the

desire of any public authority or other entity to take or use the Bulge Property or any part
thereof.

12. Disclaimer asto Condition of Bulge Property. Except for the
representations set forth in Section 11, Paragraph 11 above, Optionee acknowledges that it has not
relied upon any advice or representation of Optionor or its employees, agents or other
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representatives in connection with this transaction. Furthermore, Optionee specificaly
acknowledges that the Bulge Property conveyed pursuant to this Bulge Optionisbeing
purchased on an “ASIS, WITH ALL FAULTS’ basis and neither Optionor nor any of its
employees, agents or other representatives make or imply nor have they made or implied any
warranties as to the condition of the Bulge Property, including, but not limited to, the following:

(a) the qudity, nature, adequacy and physical condition of the Bulge Property, or
any portion thereof;

(b) the qudity, nature, adequacy and physica condition of the soils, geology, and
any ground water of the Bulge Property, or any portion thereof;

(c) the development potentid of the Bulge Property, or any portion thereof, the
Bulge Property’ s use, habitability, merchantability or fitness, suitability, vaue or adequacy for

any particular purpose;

(d) the zoning or other legd status of the Bulge Property, or any portion thereof,
or any other public or private restrictions on the use thereof;

(e) the compliance of the Bulge Property, or any portion thereof, with any
gpplicable codes, laws, regulations, statutes, ordinances, covenants, conditions and restrictions of
any governmenta or quasi-governmentd entity or of any other person or entity;

() the presence or remova of hazardous or toxic materials, substances or wastes
in, on, under or upon or about the Bulge Property, or any portion thereof, or any adjoining or
neighboring property or any other environmenta matter of any nature whatsoever;

(g) the cogts to preserve and maintain the Bulge Property, or any portion thereof.

SECTION I11
Miscellaneous

1. Entire Agreement and Amendment. ThisBulge Option (including
Section I, Section 11, Section |11 and the Exhibits attached and other documents to be executed
pursuant hereto) represents the final agreement between and understanding of the parties
regarding the subject matter hereof and may not be changed, amended or modified except by an
ingrument in writing executed by the parties hereto.

2. Successor s and Assigns. This Bulge Option shal be binding upon and
shdl inure to the benefit of the parties hereto and their authorized successors, assgns, Affiliates
(defined below), Successors-in-Interest (defined below) and any Transferee (defined below).
Optionee may not assign this Bulge Option or any of its rights, interests or obligations hereunder
to any person or entity, without the prior written consent of Optionor. Therights, interest and
obligations of Optionor hereunder may be assigned to an Affiliate (defined below), Successor-in-
Interest (defined below) and any Transferee (defined below), by operation of law or by Optionor,
without Optionee's prior written consent. For purposes of this Bulge Option, "Affiliates’ means
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any other individud, corporation, partnership, association, limited liability company, joint stock
company, trust or other unincorporated organization that is directly or indirectly, or through one
or more intermediaries, controlled by or under the common control of Optionor. "Transferee’
means Affiliates and Successors-intInterest (defined below), and shdl, for the purposes of this
Bulge Option, dso include any successors, assgns or lessees of Optionor and any Project
License holder. "Successor-in-Interest” shdl mean the surviving entity resulting from the

merger, consolidation or other corporate restructuring by or of Optionor, provided, however, that
the surviving entity is the authorized licensee of the Project License.

3. Congtruction. ThisBulge Option has been negotiated and prepared by
the partiesin accordance with the terms and provisions of the Fina Settlement Agreement, and
has been reviewed and approved by their respective legd counsdl. Accordingly, the parties
acknowledge and agree that lega or equitable principles which would require the construction of
this Bulge Option or any provision of this Bulge Option againg the party drafting this Bulge
Option shdl not gpply in any congtruction or interpretation hereof.

4, Notices. All notices, demands, requests, consents, approvals or
communications that either party desires or is required to give to the other (including the
Exercise Notice) shal bein writing. Any such notices, demands, consents, gpprovals or
communications may be sent to the intended recipient at the address set forth hereinbelow using
registered or certified mail, return receipt requested, persona ddivery, or expedited courier.
Unless specificaly provided otherwise herein, no such notice, demand, consent, gpprova or
communication shal be deemed given unless and until it is actudly received by the intended
recipient. The parties may change the address to which notices, demands, consents, gpprovals
and other communications hereunder are to be delivered by giving the other party written notice
in the manner herein st forth.

If to Optionor:

If to Optionee:

5. Waivers. Nowaiver by any party of any default, misrepresentation, or
breach of warranty or covenant hereunder, whether intentional or not, shall be deemed to extend
to any prior or subsequent default, misrepresentation, or breach of warranty or covenant
hereunder or affect in any way any rights arising by virtue of any prior or subsequent such
occurrence.

6. Sever ability. If any provison of this Bulge Option or the gpplication
thereof to any person or circumstanceis found to be invaid, the remainder of the provisons of
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this Bulge Option and the application of such provisonsto persons or circumstances other than
those asto which it isfound to be invaid shal not be affected thereby.

7. Expenses. Each of the parties shall bear its own cost and expense
(indluding legd fees and expenses) incurred in connection with this Bulge Option and the
transactions contemplated hereby. The documentary stamp tax or transfer taxes on the
conveyance to Optionee shdl be the obligation of Optionee. Optionor shall pay the cost of
preparation of the Deed.

8. Captions. The captions herein have been inserted solely for convenience
of reference and are not part of this Bulge Option and shal have no effect upon congtruction or
interpretetion.

9. Counterparts. The parties may execute this ingrument in two or more
counterparts, which shdl, in the aggregate, be signed by both parties; each counterpart shal be
deemed an origina indrument as againg any party who has Sgned it. In the event of any
disparity between the counterparts produced, the recorded counterpart, if any, shall be
contralling.

10. Applicable Law. Theinterpretation and performance of this Bulge
Option shdl be governed by Tennessee law, without regard to rules or laws governing conflicts
of law.

11. Further Assurances. The parties agree that at any time following the
execution of this Bulge Option, and from time to time thereefter, they shdl execute and ddiver
such further instruments of assurance, transfer, endorsement, direction or authorization as may
be necessary or otherwise reasonably requested by the parties to fully consummeate the
transaction contemplated hereunder and to fully comply with any laws or regulaionsin
connection with this transaction or otherwise.

IN WITNESS WHEREOF, the parties have executed this Bulge Option by and through
their duly authorized representatives on the day and year first above written.

OPTIONOR:
ALCOA POWER GENERATING INC.

By:
Its:

OPTIONEE:
THE NATURE CONSERVANCY

By:
Its:
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STATE OF )

)
COUNTY OF )
Before me, the undersigned authority, a Notary Public in and for said County and
State, personally appeared , With whom | am persondly
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdlf to be the of ALCOA POWER
GENERATING INC., the within named bargainor, a corporation, and that he as such
, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himself as

Witness my hand and sedl at office this day of .20

Notary Public

My Commission Expires:

STATE OF

)

)
COUNTY OF )

Before me, the undersigned authority, a Notary Public in and for said County and

State, personaly appeared , with whom | am personaly
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himself to be the of THE NATURE
CONSERVANCY, the within named bargainor, a corporation, and that he as such
, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himself as

Witnessmy hand and sedl at office this day of , 20

Notary Public

My Commission Expires:
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THISINSTRUMENT PREPARED BY:: Map No.

Wayne R. Kramer Parcel No.
KRAMER, RAYSON, LEAKE,

RODGERS & MORGAN, LLP

Post Office Box 629

Knoxville, TN 37901-0629

(865) 525-5134

WARRANTY DEED

THISINDENTURE (“Deed”), made and entered into this day of ,

200__, between ALCOA POWER GENERATING INC., (formerly Tapoco, Inc.) a
corporation organized and existing under and by virtue of the laws of the State of Tennesseg,
with offices in Blount and Knox Counties, Tennessee (“Grantor”), and THE NATURE
CONSERVANCY, anot-for-profit corporation incorporated under the laws of the Digtrict of
Columbia, which is headquartered a 4245 North Fairfax Drive, Arlington, Virginia 22203- 1606,
and which maintains alocal officea 2021 21% Avenue South, Suite C-400, Nashville,
Tennessee 37212 (“ Granteg”).

WHEREAS, Grantor isthe owner in fee Smple of certain red property located in Blount
County, Tennessee, the generd location of which is south of U.S. Highway 129 and which
property lieswithin the current authorized legidative boundary of the Great Smoky Mountain
Nationd Park (“GSMNP”), in the vicinity of the Chilhowee Reservoir and Caderwood Village,
and which congists of approximately 430 acres more or less, and is referred to as the “Bulge,”
(aso known and referred to as the “ Lakey Woods Knob”) al as more particularly described on
Exhibit A attached hereto and incorporated herein by reference (hereinafter referred to asthe

"Bulge Property"); and

{W0221418.1}
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WHEREAS, Grantor operates power generating facilitiesin the Little Tennessee River
Valley asthelicensee of the Tapoco Hydroe ectric Project under alicense issued by the Federd
Energy Regulatory Commission ("FERC") Project No. 2169 (the "Project”); and

WHEREAS, on , 200, the new license for the Project was issued to

Grantor by FERC, asthat license may be amended ("Project Licensg"); and

WHEREAS, Grantor further intends and Grantee further acknowledges that the Bulge
Property shdl a al times remain subject to dl activities described in this Deed undertaken by
Grantor or any Transferee (“ Transfereg’ shdl mean any successor or assign of Grantor, any
Project License holder, their successors, assigns or lessees and shall further mean any person or
entity acting through or at the request of Grantor or any Transferee) in connection with the
Project, Project License, and any other lawful requirements of FERC, and dl power tranamisson
lines, utility lines of any nature, communication lines, related equipment and al associated
improvements owned or utilized by Grantor or any Transferee (collectively “Power Lines,
Equipment and Improvements’) specifically including, access to Power Lines, Equipment and
Improvements, and other Project and nonProject land areas or otherwise, for Project, power
generation, power transmission and other utility purposes, and

WHEREAS, Grantor granted to Grantee a conservation easement evidenced by
ingrument dated of recordinDeedBook _ ,page___ intheRegister’s
Office for Blount County, Tennessee (“Bulge Easement”), the purpose of which isto preserve,
protect and promote certain conservation vaues of the Bulge Property by the continuation of
land use patterns, including, without limitation, those relating to naturd, scenic, open space,

forest, wildlife habitat, watershed protection, historical, cultural, educationd and/or

(wo221418.1} 2



DRAF T-—-3/17/04
recreationa uses dl as more fully described and defined in said Bulge Easement (“ Conservation

Vaues’); and
WHEREAS, Grantor and Grantee are d so partiesto that certain Agreement for Option

and Sale of Bulge Property dated the day of , 200 (“Bulge Option”), a

memorandum of whichisof recordin ___ inthe Register’ s Office for Blount County,
Tennessee, wherein Grantee was granted the option to purchase (“ Option”) the Bulge Property;
and

WHEREAS, Grantee has exercised said Option and thus Grantor desires to convey the
Bulge Property to Grantee in amanner consistent with said Bulge Option and Grantee desiresto
become the titled owner thereto, and the parties otherwise desire to be bound by al other terms
and conditions herein; and

NOW, THEREFORE, Grantor, for and in consideration of the sum of One Dollar
($1.00), and other good and vauable consideration, to it in hand paid by Grantee, the receipt of
which is hereby acknowledged, including the terms and conditions and other rights and
obligations set forth in this Deed, to which this conveyance is pecificaly subject and which
terms and conditions and other rights and obligations are fundamenta consderation to this
transaction, has granted, bargained, sold and conveyed, and does hereby grant, bargain, sell and
convey to Grantee the Bulge Property located in Blount County, Tennessee, as more particularly
described on Exhibit A, subject to the exceptions and reservations hereinabove and hereinafter
st forth, with the hereditaments and gppurtenances thereto gppertaining, hereby releasing, if
gpplicable, dl claims of homestead and dower therein.

TO HAVE AND TO HOLD the Bulge Property herein conveyed to Grantee, its

successors and assigns, forever, subject to the exceptions, reservations, limitations and covenants
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and conditions hereinabove and hereinafter set forth, which exceptions, reservations, limitations

and covenants and conditions are understood and acknowledged by the parties, which
understanding and acknowledgement are evidenced by Grantor’ s execution and Grantee's

acceptance and recording of this Deed:

1 Notwithstanding any term or condition set forth in this Deed to the contrary, or as
et forth in the Bulge Easement or in any other agreement by and between Grantor and Grantee
or otherwise, and Grantee recognizing the need for Grantor to continue to use the Bulge Property
for certain purposes, Grantee understands and acknowledges that Grantor hereby specificdly,
unconditionaly and without restriction, charge or assessment of any kind or nature reserves to
itself and to any Transferee the following rights, powers and authorities as may be necessary, or
gppropriate (“Reserved Rights’), it being further understood and agreed that Grantor shall
continue to have, reserve and maintain dl of the Reserved Rights as more fully described and set
forth in the Bulge Easement (other than the right to transfer the Bulge Property set forth in
Section 5(b) thereof), it being intended that in al respects other than said right to transfer the
Bulge Property, this Deed shdl be consstent therewith:

(@ Exigingand Future Uses. Theright to use, and to restrict the use of , the
Bulge Property for any and dl purposes in connection with the Project, Project License, Power
Lines, Equipment and Improvements and the Find Settlement Agreement, including, but not
limited to, (i) power generation, power transmisson and other utility purposes, (i) ingalation,
utilization, congtruction, reconstruction, operation, repair and maintenance of pathways and
roadways (located or to be located on the Bulge Property, nonBulge Property or otherwise),
(iii) rights-of-way management, including, but not limited to, vegetation and exotic species
management and the right to utilize herbicides, in accordance with best management practices
and applicable law, including aerid gpplication, for purposes of controlling vegetation within
such rights-of-way, (iv) Project recreation areas, (v) safety and security, (vi) accessto or
activities upon the Bulge Property due to emergency or extraordinary circumstances, including,
but not limited to, fire and medica emergency, and (vii) any other encumbrances or agreements
to which Grantor is bound as of the date first above written (including, without limitation, the
Bulge Option ), or any other lawful purposes relaing to the subject of this Section 1. The
Bulge Property herein conveyed shdl in al respects and at al times remain subject to the terms
and conditions of the Project License, and Grantor’ srights and obligations in connection
therewith, and to any other lawful requirements of FERC. Grantor will, however, make
reasonable efforts to assure that its continued use of the Bulge Property will preserve, protect
and promote the Conservation Vaues.

(b) TreeRemoval. Theright, but not the obligation, to cut and/or remove
falen, threastened, damaged or diseased trees, shrubs or plants required to maintain Power
Lines, Equipment and Improvements, to cut firebreaks, to construct, reconstruct, operate, repair
and maintain ingress and egress pathways or roadways on the Bulge Property soldy for
purposes in connection with the operation of the Project, Power Lines, Equipment and
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Improvements and for such other Project, power generation, power transmission, or other utility
purposes, including, but not limited to, reasonable removal or cutting of trees, shrubs or plants
in acustomary and higorica manner. Notwithstanding the foregoing, in the event that Grantor
must relocate exigting roadways, it shdl consult with Grantee (or the Nationa Park Service
(“NPS’) in the event the Bulge Property is conveyed to NPS), prior to going forward with such
relocation, but the consent of neither Grantee nor NPS, as gpplicable, to such road relocation
shall be required.

(© Ingress, and Egressand Project Maintenance. Theright to ingress and
egress to, from and over the Bulge Property for any purpose and a any time relating to or
arising from the Reserved Rights, and to access other property owned or leased by Grantor or
its Transferees provided that such other property is used for purposes consistent with power
generation, power transmission and other utility purposes.

2. Any and dl easements, uses and/or roads, pathways and/or other rights of way or
rights of accessin existence as of the date hereof necessary or appropriate to maintain Power
Lines, Equipment and Improvements over, upon and across the Bulge Property shall be and
remain in full force and effect.

3. By acceptance and recordation of this instrument, Grantee understands and agrees
that it, asthe titled owner thereof, shall manage, maintain and use the Bulge Property ina
manner O asto preserve, protect and promote the Conservation Vaues and otherwise manage,
maintain and use the Bulge Property in amanner condstent with and as more fully described and
defined in the Bulge Easement.

4, It is further understood and agreed that in the event either party alegesthat the
other has breached any of the terms and conditions of this instrument, the *“ nont breaching party”
shdl give written notice to the “breaching party” of the specific nature of such clamed breach.
Said notice shall be sent to Grantor at and to Grantee at
(unless or until such addressis changed by written notice to the
other) using registered or certified mail, return recei pt requested, personal delivery, or expedited
courier. The breaching party shal have 180 days after the receipt of said notice to cure the
identified breach or otherwise resolve the same with the nontbreaching party. If said breach is
not cured or resolved within said 180 day period, then the non-breaching party shal have the
right to pursue such injunctive relief and/or such other remedies at law or in equity as may be
availableto it to cure such clamed breach.

The hereinabove described terms and provisons shdl be binding upon and inure to the
benefit of the parties hereto, their successors and assigns; it being the intent of the parties that

sad terms and provisions so long as they remain in full force and effect, shdl run with the land.

And said Grantor, for itsaf and its successors and assigns, does hereby covenant with

sad Grantes, its successors and assigns, thet it islawfully seized in fee smple of the Bulge
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Property herein conveyed and has full power, authority and right to convey the same, and that

said Bulge Property is free from al encumbrances except (i) red property taxes for the current
year, which shdl be pro-rated as of the date of closing and which Grantee assumes and agreesto
pay to the extent the same are due, (ii) the hereinabove described terms, covenants, conditions,
rights and easements, induding specificdly the terms and conditions of the Bulge Easement, (jii)
the TWRA Agreements (as defined in the Bulge Easement) and that certain Termessee
Department of Conservation Agreement dated March 30, 1970 (to the extent applicable), as such
may be amended, extended or replaced from time to time, and that certain unrecorded License
Agreement dated November 3, 1942 by and between Knoxville Power Company (now Grantor)
and Southern Bell Telephone and Teegraph Company, and (iv) such other liens, encumbrances
and exceptions as are of record in the Register’ s Office for Blount County, Tennessee, or as are
otherwise ascertainable by physica ingpection of the Bulge Property and that it will forever
warrant and defend said Bulge Property and the title thereto againgt the lawful dlams of all

persons whomsoever.

Whenever in thisinstrument a pronoun is used it shdl be construed to represent either

sangular or plurd, or the masculine, feminine or neuter gender, as the case may demand.
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IN WITNESS WHEREOF, Grantor has caused this instrument to be executed and its

name to be sgned hereto by its duly authorized officer the day and year first above written.

ALCOA POWER GENERATING INC.

By:
Its:
STATE OF )
COUNTY OF )

Before me, the undersigned authority, Notary Public in and for said County and State,
personaly appeared , with whom | am personally acquainted,
or proved to me on the basis of satisfactory evidence, and who, upon oath, acknowledged himsalf
to bethe of ALCOA POWER GENERATING INC., being

authorized to do o, executed the foregoing instrument for the purpose therein contained, by
signing the name of the corporation by himsdf as .

Witness my hand and sedl at office this day of , 200

Notary Public

My Commission Expires.
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STATE OF TENNESSEE )

)
COUNTY OF )

| hereby swear or affirm that the actud congderation or true vadue of this trander,
whichever is greater, is Dollars ($ ).

Affiant
Sworn to and subscribed before me,
this__ day of 2004.

Notary Public

My Commission Expires.

THE PREPARER OF THISINSTRUMENT MAKES NO REPRESENTATIONS NOR
WARRANTIESASTO THE STATUSOF THE TITLE TO THE PROPERTY HEREIN, NOR
CONCERNING THE ACCURACY OF THE PROPERTY DESCRIPTION AND
REPRESENTS THAT THISINSTRUMENT HAS BEEN PREPARED SOLELY FROM

INFORMATION FURNISHED TO THE PREPARER HEREOF.
H\APGI\TIGRA\Deeds\3-17-04 clean APGI -TNC Bulge Deed.doc
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EXHIBIT LIST

*Exhibit A Description of Bulge Property

*To be devel oped prior to execution of the Deed.
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THISINSTRUMENT PREPARED BY:: Map No.
Parcd No.

WARRANTY DEED

THISINDENTURE (“Deed”), made and entered into this day of

, 200__, between THE NATURE CONSERVANCY, anot-for-profit

corporation incorporated under the laws of the Didtrict of Columbia, which is headquartered at
4245 North Fairfax Drive, Arlington, Virginia 22203- 1606, and which maintains alocd office at
2021 21% Avenue South, Suite C-400, Nashville, Tennessee 37212 (“Grantor”) and the UNI TED
STATES OF AMERICA and its assigns, whose address is National Park Service, Land

Resources Division, 1849 “C” Street, N.W., Room 2444, Washington, D.C. 20240 (“ Granteg”).

WHEREAS, Grantor isthe owner in fee smple of certain red property located in Blount
County, Tennessee, the generd location of which is south of U.S. Highway 129 and which
property lies within the current authorized legidative boundary of the Great Smoky Mountain
Nationa Park (“GSMNP’), in the vicinity of the Chilhowee Reservoir and Calderwood Village,
and which congsts of gpproximately 430 acres more or less, and is referred to as the “Bulge,”
(also known and referred to as the “ L akey Woods Knob™) al as more particularly described on
Exhibit A attached hereto and incorporated herein by reference (hereinafter referred to asthe

"Bulge Property™); and
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WHEREAS, Grantor’simmediate predecessor in title (Alcoa Power Generating Inc.

(“APGI™)) operates power generating facilities in the Little Tennessee River Vdley asthe
licensee of the Tapoco Hydrodectric Project under alicenseissued by the Federd Energy
Regulatory Commission ("FERC") Project No. 2169 (the "Project"); and

WHEREAS, on , 200, the new license for the Project was issued to

APGI by FERC, asthat license may be amended ("Project License"); and

WHEREAS, APGI intends and Grantee further acknowledges that the Bulge Property
ghdl a dl times remain subject to dl activities described in this Deed undertaken by APGI or
any Transferee (“ Transfereg” shal mean any successor or assign of APGI, any Project License
holder, their successors, assgns or lessees and shdl further mean any person or entity acting
through or at the request of APGI or any Transferee) in connection with the Project, Project
License, and any other lawful requirements of FERC, and dl power transmission lines, utility
lines of any nature, communication lines, related equipment and dl associated improvements
owned or utilized by APGI or any Transferee (collectively “Power Lines, Equipment and
Improvements’) specificaly including, access to Power Lines, Equipment and Improvements,
and other Project and non-Project land areas or otherwise, for Project, power generation, power
transmission and other utility purposes; and

WHEREAS, APGI granted to Grantor a conservation easement evidenced by instrument
dated of recordinDeedBook _ ,page__ inthe Register’s Office for
Blount County, Tennessee (“ Bulge Easement”), the purpose of which isto preserve, protect and
promote certain conservation vaues of the Bulge Property by the continuation of land use
patterns, including, without limitation, those relating to natural, scenic, open space,

forest, wildlife habitat, watershed protection, historical, cultura, educationa and/or recrestiond
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uses al as more fully described and defined in said Bulge Easement (* Conservation Vaues');

and
WHEREAS, APGI and Grantor are dso parties to that certain Agreement for Option and

Sdle of Bulge Property dated the day of , 200 (“Bulge Option™), a

memorandum of whichisof recordin __ in the Register’s Office for Blount County,
Tennessee, wherein Grantee was granted the option to purchase (“Option™) the Bulge Property;
and

WHEREAS, Grantor exercised said Option and acquired the Bulge Property from APGI

as evidenced by deed dated of record in Deed Book Page inthe

Regigter’ s Office for Blount County, Tennessee (“APGI Deed”) and thus Grantor desiresto
convey the Bulge Property to Grantee in amanner consstent with and as contemplated by said
Bulge Option and Grantee desires to become the titled owner thereto, and the parties otherwise
desire to be bound by dl other terms and conditions herein; and

NOW, THEREFORE, Grantor, for and in congderation of the sum of

and other good and valuable consideration, to it in hand paid by Grantee,

the receipt of which is hereby acknowledged, including the terms and conditions and other rights
and obligations sat forth in this Deed, to which this conveyance is specifically subject and which
terms and conditions and other rights and obligations are fundamenta consideration to this
transaction, has granted, bargained, sold and conveyed, and does hereby grant, bargain, sell and
convey to Grantee the Bulge Property located in Blount County, Tennessee, as more particularly
described on Exhibit A, subject to the exceptions and reservations hereinabove and hereinafter
et forth, with the hereditaments and appurtenances thereto appertaining, hereby releasing, if

goplicable, dl clams of homestead and dower therein.
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TO HAVE AND TO HOLD the Bulge Property herein conveyed to Grantee, its

successors and assigns, forever, subject to the exceptions, reservations, limitations and covenants
and conditions hereinabove and hereinafter set forth, which exceptions, reservations, limitations
and covenants and conditions are understood and acknowledged by the parties, which
understanding and acknowledgement are evidenced by Grantor’s execution and Grantee's

acceptance and recording of this Deed:

1 Notwithstanding any term or condition set forth in this Deed to the contrary, or as
&t forth in the Bulge Easement or in any other agreement by and between APGI and Grantor or
otherwise, and Grantee recognizing the need for APGI to continue to use the Bulge Property for
certain purposes, Grantee understands and acknowledges that in the APGI Deed, APGI
specificaly, unconditionally and without restriction, charge or assessment of any kind or nature
reserved in and to itsdlf and to any Transferee the following rights, powers and authorities as
may be necessary, or gppropriate (“ Reserved Rights’), it being further understood and agreed
that APGI shal continue to have, reserve and maintain dl of the Reserved Rights as more fully
described and st forth in the Bulge Easement (other than the right to transfer the Bulge Property
st forth in Section 5(b) thereof) and the APGI Deed, it being intended that in al respects other
than said right to transfer the Bulge Property, this Deed shdl be consstent therewith:

(@ Existingand Future Uses. Theright to use, and to restrict the use of, the
Bulge Property for any and al purposes in connection with the Project, Project License, Power
Lines, Equipment and Improvements and the Find Settlement Agreement, including, but not
limited to, (i) power generation, power transmission and other utility purposes, (i) ingalation,
utilization, congtruction, reconstruction, operation, repair and maintenance of pathways and
roadway's (located or to be located on the Bulge Property, non-Bulge Property or otherwise),
(iii) rights-of-way management, including, but not limited to, vegetation and exotic species
management and the right to utilize herbicides, in accordance with best management practices
and applicable law, including aerid application, for purposes of controlling vegetation within
such rights-of-way, (iv) Project recreation aress, (v) safety and security, (vi) accessto or
activities upon the Bulge Property due to emergency or extraordinary circumstances,
including, but not limited to, fire and medica emergency, and (vii) any other encumbrances or
agreements to which APGI is bound as of the date first above written (including, without
limitation, the Bulge Option ), or any other lawful purposes reaing to the subject of this
Section 1. The Bulge Property herein conveyed shal in dl respectsand a al timesremain
subject to the terms and conditions of the Project License, and APGI’ srights and obligationsin
connection therewith, and to any other lawful requirements of FERC. APGI will, however,
make reasonable efforts to assure that its continued use of the Bulge Property will preserve,
protect and promote the Conservation Vaues.
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(b) TreeRemoval. Theright, but not the obligation, to cut and/or remove
fdlen, threatened, damaged or diseased trees, shrubs or plants required to maintain Power
Lines, Equipment and Improvements, to cut firebreaks, to construct, reconstruct, operate,
repair and maintain ingress and egress pathway's or roadway's on the Bulge Property solely for
purposes in connection with the operation of the Project, Power Lines, Equipment and
Improvements and for such other Project, power generation, power transmisson, or other
utility purposes, including, but not limited to, reasonable removal or cutting of trees, shrubs or
plants in a cusomary and historical manner. Notwithstanding the foregoing, in the event that
APGI must relocate exigting roadways, it shal consult with Grantee prior to going forward
with such relocation, but the consent of Grantee to such road relocation shal not be required.

() Ingress, and Egressand Project Maintenance. Theright to ingress and
egress to, from and over the Bulge Property for any purpose and at any time relating to or
arising from the Reserved Rights, and to access other property owned or leased by APGI or its
Transferees provided that such other property is used for purposes consstent with power
generation, power transmission and other utility purposes.

2. Any and dl easements, uses and/or roads, pathways and/or other rights of way or
rights of accessin existence as of the date hereof necessary or gppropriate to maintain Power
Lines, Equipment and Improvements over, upon and across the Bulge Property shal be and
remain in full force and effect.

3. By acceptance and recordation of this instrument, Grantee understands and
agrees, that it, asthetitled owner thereof, shdl manage, maintain and use the Bulge Property in a
manner O asto preserve, protect and promote the Conservation Vaues and otherwise manage,
maintain and use the Bulge Property in amanner consstent with and as more fully described and
defined in the Bulge Easement.

The hereinabove described terms and provisions shdl be binding upon and inure to the
benefit of the parties hereto, their successors and assigns; it being the intent of the parties that

sad terms and provisions so long as they remain in full force and effect, shdl run with the land.

And said Grantor, for itsdf and its successors and assigns, does hereby covenant with
sad Grantes, its successors and assgns, thet it islawfully seized in fee smple of the Bulge
Property herein conveyed and has full power, authority and right to convey the same, and that
said Bulge Property is free from al encumbrances except (i) red property taxes for the current
year, which shdl be pro-rated as of the date of closng and which Grantee assumes and agreesto

pay to the extent the same are due, (ii) the hereinabove described terms, covenants, conditions,
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rights and easements, including specificdly the terms and conditions of the Bulge Easement, (jii)

the TWRA Agreements (as defined in the Bulge Easement) (to the extent applicable) and that
certain Tennessee Department of Conservation Agreement dated March 30, 1970 (to the extent
gpplicable), as such may be amended, extended or replaced from time to time, and that certain
unrecorded License Agreement dated November 3, 1942, by and between Knoxville Power
Company (now APGI) and Southern Bell Telephone and Telegraph Company, and (iv) such
other liens, encumbrances and exceptions as are of record in the Register’ s Office for Blount
County, Tennessee, or as are otherwise ascertainaole by physca ingpection of the Bulge
Property and that it will forever warrant and defend said Bulge Property and thetitle thereto

againg the lawful daims of al persons whomsoever.

Whenever in thisingrument a pronoun is used it shall be construed to represent either

sngular or plurd, or the masculine, feminine or neuter gender, as the case may demand.

IN WITNESS WHEREOF, Grantor has caused this instrument to be executed and its

name to be sgned hereto by its duly authorized officer the day and year first above written.

THE NATURE CONSERVANCY

By:

Its:
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STATE OF )
COUNTY OF )

Before me, the undersigned authority, Notary Public in and for said County and State,
personally appeared , with whom | am personally acquainted,
or proved to me on the basis of satisfactory evidence, and who, upon oath, acknowledged himself
to be the of THE NATURE CONSERVANCY, being authorized to

do 0, executed the foregoing instrument for the purpose therein contained, by signing the name
of the corporation by himself as .

Witness my hand and sedl a office this day of , 200

Notary Public

My Commission Expires:

STATE OF TENNESSEE )
)
COUNTY OF )

Thistrandfer is exempt from recordation tax pursuant to Tenn. Code Ann. § 67-4-409
(8)(5) asthe Grantee is the United States of America

Affiant
Sworn to and subscribed before me,
this__ day of 2004.
Notary Public
My Commission Expires

THE PREPARER OF THISINSTRUMENT MAKES NO REPRESENTATIONS NOR
WARRANTIESASTO THE STATUSOF THE TITLE TO THE PROPERTY HEREIN, NOR
CONCERNING THE ACCURACY OF THE PROPERTY DESCRIPTION AND
REPRESENTS THAT THISINSTRUMENT HAS BEEN PREPARED SOLELY FROM
INFORMATION FURNISHED TO THE PREPARER HEREOF.
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EXHIBIT LIST

*Exhibit A Description of Bulge Property

To be developed prior to execution of the Deed.
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This Instrument Prepared By:

Wayne R. Kramer, Esg.

KRAMER, RAYSON, LEAKE, RODGERS& MORGAN, LLP
P. O. Box 629

Knoxville, TN 37901-0629

CORRIDOR CONSERVATION EASEMENT
AND
DECLARATION OF RESTRICTIVE COVENANTS

THIS CORRIDOR EASEMENT AND DECLARATION OF RESTRICTIVE
COVENANTS (the "Corridor Easement”) is made this day of , 200 ,
between ALCOA POWER GENERATING INC., acorporation organized and existing under
and by virtue of the laws of the State of Tennessee with offices in Knox and Blount Counties,
Tennessee and addresses of ,and :
respectively ("Grantor"), and THE NATURE CONSERVANCY, a not-for-profit corporation
incorporated under the laws of the Didtrict of Columbia, which is headquartered a 4245 North
Fairfax Drive, Arlington, Virginia 22203-1606, and which maintains aloca officea 2021 21%
Avenue South, Suite C-400, Nashville, Tennessee 37212 (“ Granteg’).

**xWITNESSETH***

WHEREAS, Grantor isthe owner in fee Smple of certain rea property located in
Blount and Monroe Counties, Tennessee, the generd location of which iswithin a corridor
adjacent to the Caderwood Bypass, in the vicinity of the Chilhowee and Caderwood Reservairs,
and which consgts of gpproximately 5,250 acres, more or less, al as more particularly described
on Exhibit A attached hereto and incorporated herein by reference (said property, or any portion
thereof, hereinafter referred to as the "Corridor Lands'); and

WHEREAS, Grantor operates power generating facilitiesin the Little Tennessee
River Vdley asthe licensee of the Tapoco Hydrod ectric Project under alicense issued by the
Federa Energy Regulatory Commission ("FERC") Project No. 2169 (the "Project”); and

WHEREAS, the Corridor Lands shdl specificaly exclude dl red property more
particularly described on Exhibit B, attached hereto and incorporated herein by reference, which
property isretained in fee ownership by Grantor, and is utilized for purposes which may include,
but are not limited to, purposes related to the Project, utilization for corridors or rights-of-way in
connection with power transmission lines, communications, distribution or utility lines of any
nature, and related plant and equipment (collectively the “Power Line Areas’); and

WHEREAS, on , 200, the new license for the Project was
issued to Grantor by FERC, as that license may be amended ("Project License"); and

{W0221415.1} C:\windows\TEMP\03-17-04 Corridor Easement (W0221415).DOC
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WHEREAS, in furtherance of the Project and in compliance with that certain
Find Settlement Agreement made and entered into on , 200, by and between
Grantor and other participants in the process for issuing anew license for the Project ("Find
Settlement Agreement”), Grantor desiresto grant, transfer and convey this Corridor Easement to
Grantee, and Grantee desires to receive and accept this Corridor Easement, upon and subject to
certain terms and conditions; and

WHEREAS, in its present state as an undeveloped area, the Corridor Lands
possess natural, scenic, open space, forest, wildlife habitat, watershed protection, historica,
cultural, educationa and/or recreationd vaues (collectively, "Consarvation Vaues') which
Conservation Vaues are of great importance to Grantor, the people of and visitors to Blount and
Monroe Counties, and the people of and vigtors to the State of Tennessee; and

WHEREAS, the characteristics of the Corridor Lands, their current use and state
of improvement, are described in areport entitled Baseline Report of , dated
prepared by Grantee for Grantor (the “Basdine Report”); Grantor having
worked with Grantee to ensure that the report is a complete and accurate description of the
Corridor Lands as of the date of this Corridor Easement, with said Basdline Report to be used by
Grantor and Grantee to assure that any future changes in the use of the Corridor Lands will be
congstent with the terms of this Corridor Easement, but which Basdline Report is not intended to
preclude the use of other evidence to establish the present condition of the Corridor Lands if
there isa controversy over its use; and

WHEREAS, Grantor intends and Grantee acknowledges that this Corridor
Easement herein granted shdl at al times remain subject to al gpplicable provisons of the
Project License, and al activities undertaken by Grantor or any Transferee in connection
therewith, and any other lawful requirements of FERC, aswdl as dl rights and obligations of
Grantor or any Transferee, as they may deem necessary in their sole discretion, to maintain and
operate the Project, Power Line Areas, and dl power transmission lines, utility lines of any
nature, communication lines, related equipment and al associated improvements (collectively
“Power Lines, Equipment and Improvements’) specificaly including, but not limited to, access
to Power Lines, Equipment and Improvements, and other Project and non-Project land areas,
Power Line Aress, or otherwise, for Project, power generation, power transmission and other
utility purposes provided that Grantor will make reasonable efforts to assure that its continued
use of the Corridor Lands will preserve, protect and promote the Conservation Vaues, and

WHEREAS, Grantee meets the requirements of a"qudified organization” under
Section 170(h) of the Internal Revenue Code of 1986, as amended (the "Code") and is a publicly
supported, tax-exempt non-profit organization under 88 501(c)(3) and 509(a)(1) of the Code; and

WHEREAS, Grantor and Grantee desire to conserve the Conservation Vaues of
the Corridor Lands that are vita to the ecologicd integrity of the Southern Appaachian
ecoregion; and
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WHEREAS, Grantor intends that the Conservation Vaues of the Corridor Lands
be preserved and maintained by the continuation of land use patterns, induding, without
limitation, those relating to natural, scenic, open space, forest, wildlife habitat, watershed
protection, historicd, culturd, educationa and/or recreationd uses exidting at the time of this
Corridor Easement, and which alow cortinued management of the lands as part of the
Tennessee Wildlife Management Areg, as gpplicable, until such time asthe fee Smple interest
may be transferred to the National Park Service (“NPS’), the United States Forest Service
(“USFS’), or the Tennessee Wildlife Resources Agency (“TWRA™), as applicable, as st forth
below; and

WHEREAS, the Tennessee Conservation Easement Act of 1981, as amended
through the date hereof (the "Act"), 8§ 66-9-301, et seg. of the Tennessee Code Annotated,
permits the creation of conservation easements for purposes which include retaining land or
water areas predominantly in their natural, scenic, open or wooded condition or as suitable
habitat for fish, plants or wildlife and preserving the higtoricd,, architectural, archaeological, or
cultura aspects of the Corridor Lands; and

WHEREAS, Grantor and Grantee intend to create with this document a
"conservation easement,” permanent in nature, as that term is defined in the Act.

NOW, THEREFORE, in consderation of the above and the mutua covenants,
terms, conditions and restrictions contained herein, Grantor hereby grants and conveysto
Grantee this Corridor Easement, in and over the Corridor Lands of the nature and character, and
only to the extent hereinafter set forth.

1. Definitions.

(& "Affiliates' means any other individud, corporation, partnership,
association, limited liability company, joint stock company, trust or other unincorporated
organization that is directly or indirectly, or through one or more intermediaries, controlled by
or under the common control of Grantor.

(b) "Corridor Option " means the Agreement for Option and Sde of Corridor
Lands entered into between the parties and dated , 200

(0 " Resrved Rights' shdl have the meaning and indlude al rights reserved
by Grantor under Section 5 herecf.

(d) "Successor-in-Interest” shdl mean the surviving entity resulting from the
merger, consolidation or other corporate restructuring by or of Grantor, provided, however,
that the surviving entity is the authorized licensee of the Project License.

(e) "Trandereg" means Affiliates and Successors-inInterest, and shdl, for the
purposes of this Corridor Easement, aso include any successors, assigns or lessees of Grantor
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any owner of the Power Line Areas (and any successors or assigns thereof) and any Project
License holder.

f "TWRA Agreements’ meansthat License Agreement made and entered
into by and between Grantor and the TWRA , on April 6, 1987, as amended, by instrument
dated October 23, 1996, and as supplemented by the Cooperative Agreement made and
entered into by said parties on May 30, 2002, and as such may be amended, extended or
replaced, from time to time,

2. Purpose. The purpose of this Corridor Easement is to assure that the Corridor
Lands will be permanently preserved predominantly in their undeveloped, natura, scenic, open
gpace and/or forested condition, and to prevent any use of the Corridor Lands that will
ggnificantly impair or interfere with the Conservation Vaues or interests of the Corridor Lands.
Grantor intends that this Corridor Easement will regtrict the use of the Corridor Lands to only
such activities as are congstent with the purpose of this Corridor Easement; however, Grantor
spedificdly and unconditiondly reserves Reserved Rights for itsdf and any Transferee.

3. Term. This Corridor Easement, intended to be permanent in nature, shall
continue in full force and effect in perpetuity, subject, however, to the terms and conditions
herein.

3/17/04

4, Prohibited Use. Subject to the rights and authority of any third party as provided

by law in connection with law enforcement or other emergency needs, any activity on or use of
the Corridor Lands inconsstent with the purpose of this Corridor Easement is prohibited.
Without limiting the generdlity of the foregoing, the following activities and uses are expresdy
prohibited on the Corridor Lands, except Reserved Rights which are specifically and
unconditiondly retained by Grantor and any Tranderee

(@ No Congtruction. Except as necessary to ensure compliance with the
terms hereof, there shal be no constructing or placing of any building or structure of
whatsoever nature, recregtiond facility, fence, agphat or concrete pavement, antenna, utility

pole, tower, conduit, line, sodium vapor light or any other temporary or permanent structure or

facility in, on or above the Corridor Lands. Furthermore, no signs, billboards or other
advertisng displays shall be placed on the Corridor Lands. Notwithstanding the foregoing,
sgnsmay be placed on the Corridor Lands that (i) state the name, address or other
management information pertaining to the Corridor Lands, (ii) identify or regulate permitted
on-dte activities, (iii) identify and acknowledge the cooperation of partiesinvolved in the

preservation and protection of the Corridor Lands and/or (iv) control unauthorized entry on or

use of the Corridor Lands, so long as such signs do not in either placement, number, or design

ggnificantly diminish the scenic character of the Corridor Lands.

(b) No Excavation. There shdl be no ditching, draining, diking, filling,
excavaing, dredging, mining or drilling, remova of topsoil, sand, grave, rock, mineras or

other materias, nor any building of roads or change in the topography or surface hydrology of

the Corridor Lands in any manner.

C:\windows\TEMP\03-17-04 Corridor Easement (W0221415).DOC
DRAFT - 3/17/04

(wozzra1s.134



DRAFT - 3/17/04

(©) No Cutting or Removal. There shdl be no removd, harvesting,
destruction or cutting of trees, shrubs or plants, planting of trees, shrubs or plants, use of
fertilizers, plowing, grazing of domegtic animas, or disturbance or change in the natura
habitat in any manner, except the cutting down or remova of trees or other vegetation for the
purpose of maintaining forest health and naturd diversity of species and removing exotics and
invasive pecies.

(d) No Dumping. There shdl be no storage or dumping of ashes, trash,
garbage, or other unsightly or offensve material, hazardous substance, or toxic waste, nor any
placement of underground storage tanks in, on, or under the Corridor Lands; there shal be no
changing of the topography through the placing of soil or other substance or materia such as
land fill or dredging spoils, nor shall activities be conducted on the Corridor Lands that could
cause erosion or siltation on the Corridor Lands.

(¢ No Pallution. There shal be no pollution, dteration, depletion or
extraction of surface water, natural water courses, lakes, ponds, marshes, subsurface water or
any other water bodies, nor shall activities be conducted on the Corridor Lands that would be
detrimentad to water quality or that could dter the natural water level or quality or flow in or
over the Corridor Lands.

(f) No Vehicles, Bikes, Hor ses. There shal be no operation of motorized
vehicles, such as snowmobiles, dune buggies, motorcycles, dl-terrain or off-road vehicles,
hang gliders, aircraft, or any other types of mechanized vehicles. There shal dso beno
operation of non-motorized bikes, or any other types of non-motorized vehicles or
transportation modes on the Corridor Lands. There shdl aso be no horses nor shall there be
the introduction of any nornative species except as otherwise provided in Section 6(h)
hereinbelow upon or onto the Corridor Lands.

(9) No Exploration. There shdl be no exploration for, or development and
extraction of, mineras and hydrocarbons by any mining method or any other method.

(h) Continuation of Current Redtrictions. This Corridor Easement and the
Corridor Lands shdl remain subject to the terms, conditions and restrictions of the TWRA
Agreements and that certain Tennessee Department of Conservation Agreement dated March
30, 1970 (to the extent applicable), as such may be amended, extended or replaced, from time
to time, and that certain unrecorded License Agreement dated November 3, 1942, by and
between Knoxville Power Compary (now Grantor) and Southern Bell Telephone and
Telegraph Company, and to al encumbrances and restrictions which are presently of record
and gpply to the Corridor Lands or any portion thereof.

5. Reserved Rights. Notwithstanding any prohibition or restriction set forth herein
to the contrary, and recognizing that Grantor is and shal remain the fee smple owner of the
Corridor Lands, Grantor hereby specificaly, unconditionally and without restriction, charge or
assessment of any kind or nature reserves to itsdf and any Trandferee the following rights,
powers and authorities as may be necessary, or appropriate:
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(8 Existingand FutureUses. Theright to use, and to redtrict the use of, the
Corridor Lands for any and al purposesin connection with the Project, Project License, the
Power Line Areas, Power Lines, Equipment and Improvements and the Final Settlement
Agreement, including, but not limited to, (i) power generaion, power transmisson and other
utility purposes, (i) ingdlation, utilization, congiruction, reconstruction, operation, repair and
maintenance of pathways and roadways (located or to be located on the Corridor Lands, non-
Corridor Lands or otherwise), (iii) rights-of-way management, including, but not limited to,
vegetation and exotic species management and the right to utilize herbicides, in accordance
with best management practices and gpplicable law, including aerid application, for purposes
of controlling vegetation within such rights-of-way, (iv) Project recreation aress, (v) safety
and security, (vi) accessto or activities upon the Corridor Lands due to emergency or
extraordinary circumstances, including, but not limited to, fire and medica emergency, and
(vii) any other encumbrances or agreements to which Grantor is bound as of the date first
above written (including, without limitation, the Corridor Option ), or any other lawful
purposes relating to the subject of this Section 5. The Corridor Easement herein granted shall
indl respectsand at dl times remain subject to the terms and conditions of the Project
License, and Grantor’s rights and obligations in connection therewith, and to any other lawful
requirements of FERC. Grantor will, however, make reasonable efforts to assure thet its
continued use of the Corridor Lands will preserve, protect and promote the Conservation
Vaues.

(b) Transfer. Theright to transfer, assign, convey, sdl, give, mortgage, or
lease the Corridor Lands, provided such conveyance is subject to the terms of this Corridor
Easement, and subject further, however, to the provisions of the Corridor Option.

(©0 TreeRemoval. Theright, but not the obligation, to cut and/or remove
falen, threatened, damaged or diseased trees, shrubs or plants required to maintain Power Line
Areas, Power Lines, Equipment and Improvements, to cut firebreaks, to construct, reconstruct,
operate, repair and maintain ingress and egress pathway's or roadways on the Corridor Lands
solely for purposes in connection with the operation of the Project, Power Line Areas, Power
Lines, Equipment and Improvements and for such other Project, power generation, power
transmission, or other utility purposes, including, but not limited to, reasonable remova or
cutting of trees, shrubs or plants in a customary and historical manner. Notwithstanding the
foregoing, in the event that Grantor must rel ocate existing roadways, it shall consult with
Grantee, NPS, USFS and/or TWRA as applicable, prior to going forward with such relocation,
but the consent of neither Grartee nor NPS, USFS or TWRA to such road relocation shdl be
required.

(d) Ingress, and Egressand Project Maintenance. Theright to ingressand
egress to, from and over the Corridor Lands for any purpose and at any time relating to or
arisng from the Reserved Rights, and to access other property owned or leased by Grantor or
its Transferees provided that such other property is used for purposes consistent with power
generation, power transmission and other utility purposes.
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6. Grantee's Rights. To accomplish the purpose of this Corridor Easement and
subject to the other terms and conditions herein, the following rights are conveyed to Grantee:

(& Right to Protect. Theright to preserve and protect the Conservation
Vaues of the Corridor Lands.

(b) Right of Entry. The right of Grantee's staff, contractors and associated
natura resource management professionds (including employees and agents of NPS, USFS
and TWRA) to enter the Corridor Lands and cross other lands retained by Grantor, by motor
vehicles on existing roads at reasonable times and with prior notice, for the purposes of: (i)
ingpecting the Corridor Lands to determine if Grantor is complying with the covenants and
purposes of this Corridor Easement; (ii) enforcing the terms of this Corridor Easement; (iii)
allowing management of the Corridor Lands as a Tennessee Wildlife Management Areg; (iv)
taking any and dl actions with respect to the Corridor Lands as may be necessary or
appropriate, with or without order of court, to remedy or abate violations hereof; (v) making
scientific and educationd observations and studies and taking samplesin such amanner as
will not disturb the use and quiet enjoyment of the Corridor Lands by Grantor or its rights,
duties and obligations pertaining to any of the Reserved Rights, (vi) monitoring and
management as described below; (vii) preventing any activity on or use of the Corridor Lands
that isinconsstent with the purpose of this Corridor Easement and requiring the restoration of
such areas or pieces of the Corridor Lands that may be damaged by inconsstent activity or
use, pursuant to remedies set forth in Section 14; and (viii) conducting due diligence
evauations of the Corridor Lands in accordance with and subject to the terms and provisons
of the Corridor Option.

() Hiking Trails. Nothing herein shdl prohibit the development and
maintenance of hiking tralls by Grantee so long as such trails do not interfere with or
otherwise impair Grantor’'s Reserved Rights.

(d) Monitoring and Management. Theright, but not the obligation, to
monitor the natura habitats on the Corridor Lands and to manage them, to the extent deemed
gppropriate by Grantee, to ensure their continued presence and viability on the Corridor
Lands. Such activities shal be in accordance with management practices of Grantee, which
may include, but not be limited to, mowing, trapping, prescribed burning, or the control of
exotic species, and related management activities that ensure the ecologica integrity of the
Corridor Lands and/or remova of excatic, invasive or otherwise undesirable species.

(¢) Enforcement. Theright to prevent any activity on or use of the Corridor
Landsthat is incondstent with the purpose of this Corridor Easement and to require the
restoration of such areas or features of the Corridor Lands that may be damaged by any
incongstent activity or use, pursuant to Section 14.

(H) Discretionary Consent. Grantor shdl not be required to acquire
Grantee's consent for any purposes associated with the Project or Reserved Rights. If, owing to
unforeseen or changed circumstances, any of the activities listed in Section 4 are deemed
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desirable by both Grantor and Grantee, Grantee may, in its sole discretion, give permission for
such activities, subject to the limitations herein. Such requests from Grantor for permission, and
permission for activities requiring Granteg's consent under Section 4, shdl bein writing

ddivered to Grantee not less than thirty (30) days prior to the date Grantor intends to undertake
the activity in question, and shdl describe the proposed activity in sufficient detail to alow
Grantee to judge the consistency of the proposed activity with the purpose of this Corridor
Easement. The notice shall describe the nature, scope, design, location, time table and any other
material agpect of the proposed activity in sufficient detall to permit Grantee to make an
informed judgment as to its consistency with the purpose of this Corridor Easement. Grantee
may give its permisson only if both Grantor and Grantee determine that such activities (i) do not
violate the purpose of this Corridor Easement and (ii) either enhance or do not impair any
sgnificant conservation interests associated with the Corridor Lands.

(9) Grantee's Approval. Grantee shdl grant or withhold its gpprova in
writing within thirty (30) days of receipt of Grantor's written request therefor. Except for
extraordinary or emergency circumstances, if Grantee failsto issue awritten approva or denid
of arequested activity within thirty (30) days of receipt of Grantor's written request therefor,
Grantee shall be deemed to have granted approva of the requested activity, and Grantor shall be
expressy authorized to proceed therewith.

(h) Biocontrol Agents. Notwithstanding any provisonsin Section 4 to the
contrary, Grantee and Grantor may jointly consent to the introduction of non-native species
(“Biocontrol Agents’) onto the Corridor Lands for the purpose of controlling exotic or invasive
gpecies. Theintroduction of any Biocontrol Agent shal be approved in advance in writing by
Grantor and Grantee, and shdl be consistent with or pursuant to a generally accepted program of
introduction of a particular Biocontrol Agent approved or implemented by ether the United
States Department of Agriculture or the United States Department of the Interior.

7. Release. Although intended to be permanent in nature, should there be a
termination of any of the rights and privileges granted under this Corridor Easement, Grantee or
its successors or assigns, shal execute such ingtrument, upon the request and to the satifaction
of Grantor, as necessary to evidence said termination. Such instrument shdl be in whatever form
as shdll be required for recordation in the appropriate Register of Deeds office.

8. Grantee Acknowledgment. Grantee specificaly acknowledges and understands
that the easements, rights, privileges and licenses herein granted are subject to dl applicable
terms and conditions of the Project License, and to any other lawful requirements of FERC
thereunder, to the Reserved Rights, and to dl other conditions set forth hereunder. By accepting
the conveyance of this Corridor Easement, Grantee agrees that the easements, rights, privileges
and licenses herein conveyed will not be used in any manner that would endanger hedlth, creste a
nuisance or otherwise be incompatible with the overdl recreationa uses associated with the
Project, or otherwise interfere with the Reserved Rights.

0. Public Access. Nothing contained in this Corridor Easement shall give Grantee
or its successors or assigns the right to grant to the public aright to enter upon or to use the
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Corridor Lands or any portion thereof if no such right existed in the public immediately prior to

the execution of this Corridor Easement; however, the Corridor Lands may be used by the

generd public as authorized by the mandate of the entity which holds the fee ownership of the
Corridor Lands, o long asthe public use does not violate the prohibitions listed in Section 4
above. Provided further that the Corridor Lands will continue to be managed as a Tennessee
Wildlife Management Area so long as the TWRA Agreements continue in effect. Additionaly,
Grantor and any Transferees may restrict public access to any portion of the Corridor Lands for
safety or security purposes, or for any other purpose deemed appropriate for the Project or power
generation, power transmission or other utility purposes.

10. Hunting. Hunting shdl be permitted on the Corridor Lands only to the extent
determined and authorized by TWRA under the TWRA Agreements or under other agreements
to which TWRA and the fee smple owner of the Corridor Lands are parties.

11.  Costs, Liabilities, Taxes and Environmental Compliance.

(@ Costs, Legal Requirementsand Liabilities. Grantor retainsdl
responghilities and shal bear al cogts and ligbilities which are norma and incident to its
ownership and use of the Corridor Lands, including the maintenance of adequiate liability
insurance coverage. Grantor remains solely responsible for obtaining any applicable
governmenta permits and approvals for any congtruction or other activity or use permitted by
this Corridor Easement, and al such congtruction or other activity or use shal be undertaken
in accordance with al applicable federd, Sate and locd laws, regulations and requirements.
Grantor shall keep the Corridor Lands free of any liens arisng out of any work performed for,
materias furnished to, or obligations incurred by Grantor. Nothing contained in the Corridor
Easement, however, shall be construed to entitle Grantee, or any other person or entity
claming by or through Grantee, to bring any action againgt Grantor for any injury to or
change in the Corridor Lands resulting from causes beyond the control of Grantor, including,
without limitation, vandaism or illegd acts, fire, flood, storm, earth movement or any act of
God, or from any prudent action taken by Grantor under emergency conditions to prevent,
abate or mitigate any injury to the Corridor Lands, the Project, Power Line Areas, or Power
Lines, Equipment and Improvements resulting from any such causes.

(b) Taxes. Grantor shdl pay dl red edtate taxes and assessments lawfully
assessed againgt the Corridor Lands and shall provide to Grantee receipted tax bills or other
reasonable evidence satisfactory to Grantee within sixty (60) days of written request for same.

(c) Control. Nothinginthis Corridor Easement shdl be construed as giving
rise, in the absence of ajudicia decree, to any right or ability in Grantee to exercise physica
or manageria control over the day-to-day operations of the Corridor Lands, or any of
Grantor's activities on the Corridor Lands, or otherwise to become an operator with respect to
the Corridor Lands within the meaning of The Comprehensive Environmenta Response,
Compensation and Liability Act of 1980, as amended ("CERCLA"), and Tenn. Code Ann.
§68-212-101, et seq.
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12. Mutual Release and Indemnification. Each party agreesto and hereby does

release, hold harmless, defend and indemnify the other from any and al lighilities, including, but

not limited to, damage to the Corridor Lands, persond injury (including death), losses, damages,

judgments, costs, expenses and reasonable attorneys fees that the indemnified party may suffer
or incur as aresult of or arigng out of the activities of the indemnifying party on the Corridor
Lands.

3/17/04

13.  Title. Grantor covenants and represents that (i) Grantor is the sole owner and is

seized of the Corridor Lands in fee smple and has good right to grant and convey this Corridor
Easement; (i) except as set forth in Section 4(h), the Corridor Lands are free and clear of any
and dl liens, encumbrances, and exceptions except as are of record in the Regigter’s Offices for
Blount and Monroe Counties, Tennessee, as applicable, or otherwise ascertainable by physica
ingpection of the Corridor Lands, and (iii) Grantee shal have the use of and enjoy al of the
benefits derived from and arising out of this Corridor Easement, and (iv) as of the date of this

Corridor Easement and as of the date this Corridor Easement is recorded, Grantor covenants that

the Corridor Lands shdl not be encumbered by a deed of trust, mortgage or Smilar monetary
lien.

14. Remedies.

(8 Noticeof Violation; Corrective Action. If either Grantor or Grantee

determines that a breach of the terms of this Corridor Easement has occurred or is threatened

(the “non-breaching party”) by the other party (the “ breaching party”), the non-breaching
party shdl give written notice to the breaching party of such violation and demand corrective
action sufficient to cure the violation and, where the violation involvesinjury to the Corridor
Lands resulting from any use or activity inconsstent with the purpose of this Corridor
Easement, to restore the portion of the Corridor Lands so injured to its prior condition in
accordance with a plan agreed upon by Grantor and Grantee.

(b) Injunctive Réeli€f. If the breaching party falsto cure the violation within

sixty (60) days after receipt of notice thereof from the nonbreaching party, or under
circumstances where the violation cannot reasonably be cured within a sixty (60) day period,
or fallsto begin curing such violation within the sixty (60) day period, or fals to continue
diligently to cure such violation until findly cured, the non-breaching party may bring an
action at law or in equity in a court of competent jurisdiction to enforce the terms of this

Corridor Easement, to enjoin the violation, ex parte as necessary, by temporary or permanent

injunction, and to require the restoration of the Corridor Lands to the condition that existed
prior to any such injury.

(c) Damages. If thereisaviolation of any of the provisons of this Corridor

Easement, the nontbreaching party shdl notify (by written insgrument) the breaching party,

who shall promptly cure the violation by () ceasing the violation, or (b) restoring the Corridor
Landsto their condition before the violation, or (c) both, asthe case may be. The parties shdl

have theright, but not the obligation, to pursue legd actions or proceedings at law and equity
to enforce the terms and conditions of this Corridor Easement, including, but not limited to,
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the right to cause such violation to be cured, and if a court of competent jurisdiction
determines that a violation has occurred hereunder, the party in violation shal reimburse to the
other, as applicable, for al reasonable expensesincurred, including, but not limited to, legd
fees, whether in or out of court, and the cost of legd proceedings brought to cure the violation
or to collect such rembursement.

(d) Scopeof Relief. The parties rights under this Section 14 apply equdly in
the event of ether actud or threstened violations of the terms of this Corridor Easement. The
parties agree that their remedies at law for any violation of the terms of this Corridor Easement
are inadequate and that they shal be entitled to the injunctive relief described in Section 14(b),
both prohibitive and mandatory, in addition to such other relief to which they may be entitled,
including specific performance of the terms of this Corridor Easement, without the necessity
of proving ether actual damages or the inadequacy of otherwise available lega remedies. The
parties remedies described in this Section 14 shdl be cumulative and shdl be in addition to
al remedies now or heresfter existing at law or in equity.

(e) Costsof Enforcement. All reasonable, actua costsincurred by the
partiesin enforcing the terms of this Corridor Easement, including, without limitation, actua
costs and expenses of suit, actual and reasonable attorneys fees, and any cogts of restoration
necessitated by any violation of the terms of this Corridor Easement shall be borne by the
breaching party.

() Forbearance. Forbearance by either party to exercise its rights under this
Corridor Easement in the event of any breach of any term of this Corridor Easement by
Grantor or Grantee shall not be deemed or construed to be awaiver of such term or of any
subsequent breach of the same or any other term of this Corridor Easement, or of any of the
party’ s rights under this Corridor Easement. No delay or omisson by the partiesin the
exercise of any right or remedy upon any breach by the other shal impair such right or remedy
or be construed as awaiver.

(g) Waiver of Certain Defenses. The parties hereby waive any defenses of
laches, estoppel, or prescription.

(h) ActsBeyond Parties Control. Nothing contained in this Corridor
Easement shdl be construed to entitle a party to bring any action agains the other for any
injury to or change in the Corridor Lands resulting from causes beyond the party’ s contral,
including, without limitation, vandalism or illegd acts, unauthorized wrongful acts of third
parties, fire, flood, storm, earth movement, and acts of God, or from any prudent action taken
by ether party under emergency conditions to prevent, abate, or mitigate injury to the Corridor
Lands or the Project or Power Lines, Equipment and Improvements resulting from any such
causes.

() Actsof Third Parties. Grantee may enforce such prohibition againgt
third parties as authorized under § 66-9-307 of the Act.
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15. Parties Subject to Easement. The covenants agreed to and the terms,
conditions, and restrictions imposed by this Corridor Easement shal be binding upon Grantor
and Transferees and upon Grantee, and their respective employees, agents, representatives,
invitees, successors and assgns, and shdl continue as a servitude running with this Corridor
Easement.

16.  Subsequent Transfers. Grantor agrees that the terms, conditions, restrictions
and purposes of this grant or reference thereto will be inserted by Grantor in any subsequent deed
or other legd instrument by which the Grantor divests either the fee sSmpletitle or possessory
interest in the Corridor Lands.

17. Mer ger. Grantor and Grantee agree that the terms of this Corridor Easement
shdl survive any merger of the fee and easement interest in the Corridor Lands through
appropriate documentation depending upon the identity of the entity to which the Corridor Lands
or any interest therein istransferred. Notwithstanding the foregoing, in the event thet dl or any
portion of the Corridor Landsis conveyed to the NPS, USFS, or TWRA (each a* Government
Agency”), Grantee shall be permitted to convey or assign this Corridor Easement to such
Government Agency pursuant and subject to the terms and provisions of the Corridor Option, in
which event the fee smpleinterest and the Corridor Easement may merge, and the Corridor
Lands shal then be subject only to (i) those rights reserved by or for the benefit of Grantor
(which rights shdl include, the Reserved Rights of Grantor herein) and (i) terms and conditions
to preserve, protect and promote the Conservation Vaues, as set forth in the deed of conveyance
of the fee Impleinterest to Grantee, and/or in a deed, memorandum of understanding or Smilar
agreement to or with a Government Agency, as gpplicable.

18.  Assignment. The parties hereto recognize and agree that the benefits and burdens
of this Corridor Easement are in gross and that Grantee may not transfer or assign the benefits of
this Corridor Easement to any party other than to a Government Agency without the prior written
consent of Grantor, which consent shall not be unreasonably withheld, delayed or conditioned.
Grantee further hereby covenants and agrees that if it transfers or assigns the easement it holds
under thisindenture, any organization recaiving the interest will be a"qudified organization” as
that term is defined in § 170(h) of the Code, that is organized and operated primarily for one of
the conservation purposes specified in 8170(h)(4)(A) of the Code, and Grantee further covenants
and agrees that the terms of the transfer or assgnment will be such that the transferee or assignee
will be required to continue to carry out the conservation purposes that the grant hereof was
origindly intended to advance.

19. Extinguishment and Condemnation.

(@ Extinguishment. If circumstances arise in the future that render the
purpose of this Corridor Easement impossible to accomplish, this Corridor Easement can only
be terminated or extinguished, either at the joint request of the Grantor and Grantee, whether
inwhole or in part, or by judicid proceedingsin a court of competent jurisdiction. The
amount of the proceeds to which Grantee shdl be entitled, after the satisfaction of prior
cams, from any sde, exchange, or involuntary conversion of dl or any portion of the
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Corridor Lands subsequent to such termination or extinguishment, shdl be the stipulated far
market value of this Corridor Easement, or proportionate part thereof, as determined in
accordance with Section 19(b) or Interna Revenue Code (“IRC”) Regulation § 1.170A-14, if
different.

(b) Valuation. This Corridor Easement congtitutes area property interest
immediately vested in Grantee, which, for the purposes of Section 19(a) the parties stipulate to
have afar market vaue determined by multiplying (1) the fair market vaue of the Corridor
Lands unencumbered by this Corridor Easement (minus any increase in vaue after the date of
this grant attributable to improvements) by (2) x/y, which isthe ratio of the vaue of this
Corridor Easement at the time of the grant to the value of the Corridor Lands, without
deduction from the vaue of this Corridor Easement, at the time of thisgrant. (The valuesat
the time of this grant are or shdl be those vaues used for this grant pursuant to § 170(h) of the
Code. For the purposes of this section, theratio of the value of this Corridor Easement to the
vaue of the Corridor Lands unencumbered by this Corridor Easement shdl remain constant.)
It isintended that this Section 19(b) be interpreted to adhere to and be consi stent with Federa
Regulation 8 1.170A-14(g)(6)(ii). Fair Market Vaue shdl be determined using the Uniform
Appraisa Standards for Federa Land Acquisitions (2000), as may be revised from time to
time.

(¢ Condemnation. If dl or any part of the Corridor Lands are taken by
exercise of the power of eminent domain or acquired by purchasein lieu of condemnation,
whether by public, corporate or other authority, so asto terminate this Corridor Easement, in
whole or in part, Grantor and Grantee shal act jointly to recover the full vaue of the interests
in the Corridor Lands subject to the taking or in lieu purchase and dl direct or incidenta
damages resulting therefrom.  All expenses reasonably incurred by Grantor and Granteein
connection with the taking or in lieu purchase shall be paid out of the amount recovered.
Grantee's share of the baance of the amount recovered shal be determined by multiplying the
balance by the ratio set forth in Section 19.

(d) Application of Proceeds. Grantee shal use any proceeds received under
the circumstances described in this Section 19 in amanner consstent with its conservation
purposes, which are exemplified by the grant of this Corridor Easement.

20. Miscellaneous Provisions.

(& Estoppe Certificates. Upon request by Grantor, Grantee shdl within
twenty (20) days execute and deliver to Grantor, or to any party designated by Grantor, any
document, including an estoppd certificate, which certifies, to the best of Grantee's
knowledge, Grantor's compliance with any obligation of Grantor contained in this Corridor
Easement or otherwise evidences the status of this Corridor Easement. Such certification shall
be limited to the condition of the Corridor Lands as of Grantee's most recent inspection. If
Grantor requests more current documentation, Grantee shal conduct an ingpection, at
Grantor's expense, within thirty (30) days of receipt of Grantor's written request thereof.
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(b) Termination of Rightsand Obligations. A party's rights and obligations
under this Corridor Easement terminate upon transfer of the party's interest in this Corridor
Easement or Corridor Lands, except that ligbility for acts or omissions occurring prior to
trandfer shdl survive trander.

() Severability. If any provison of this Corridor Easement or the
gpplication thereof to any person or circumstance is found to be invalid, the remainder of the
provisions of this Corridor Easement and the application of such provisionsto persons or
circumstances other than those asto which it isfound to beinvalid shall not be affected
thereby.

(d) Gender; Number. Whenever the context of this Corridor Easement so
requires, references of the masculine gender shdl include the feminine or neuter gender and
corporate or other such entities, the sngular number shal include the plurdl and vice versa,
and reference to one or more parties hereto shall include al authorized assignees of Grantee
and any Transferee.

(e) Expenses. Except for such costs and expenses for which ether party may
be ligble pursuant to the provisions of Section 14 hereinabove, each of the parties shdl beer its
own cogt and expense (including legd fees and expenses) incurred in connection with this
Corridor Easement and the transactions contemplated hereby.

(f) Entire Agreement and Amendment. This Corridor Easement represents
the find agreement between and understanding of the parties regarding the subject matter
hereof and may not be changed, amended or modified except by an instrument in writing
executed by the parties hereto.

(g) Captions. The captions herein have been inserted solely for convenience
of reference and are not apart of this Corridor Easement and shall have no effect upon
condiruction or interpretation.

(h) Counterparts. The parties may execute thisingrument in two or more
counterparts, which shal, in the aggregate, be signed by both parties, each counterpart shall be
deemed an origind ingrument as againg any party who has Sgned it. In the event of any
disparity between the counterparts produced, the recorded counterpart shall be controlling.

() Notices. All notices, demands, requests, consents, approvals or
communications that either party desires or is required to give to the other shal bein writing.
Any such notices, demands, consents, gpprovals or communications may be sent to the
intended recipient at the address set forth hereinbelow using registered or certified mail, return
receipt requested, personal delivery, or expedited courier, but no such notice, demand,
consent, gpprova or communication shal be deemed given unless and until it is actually
received by the intended recipient. The parties may change the address to which notices,
demands, consents, gpprovas and other communications hereunder are to be delivered by
giving the other party written notice in the manner herein st forth.
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If ToGrantor:

If to Grantee

() Evidenceof Termination of Reserved Rights. In the event Grantor
determines, in its sole discretion, that reservation of some or dl of its Reserved Rightsis no
longer necessary, it shdl notify Grantee in writing and, upon the written request of Grantee,
execute in recordable form such documentation as the parties agree is gppropriate to evidence
the termination of said Reserved Rights or any portion thereof.

(k) Applicable Law. Theinterpretation and performance of this Corridor
Easement shdl be governed by Tennessee law, without regard to rules or laws governing
conflicts of law.

IN WITNESS WHEREOF, the parties have executed this Corridor Easement by
their duly authorized representatives the day and year first above written.

GRANTOR:

ALCOA POWER GENERATING INC.

By:

Its:

GRANTEE:
THE NATURE CONSERVANCY

By:

Its:
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STATE OF )

)
COUNTY OF )
Before me, the undersigned authority, a Notary Public in and for said County and
State, personally appeared , With whom | am personally
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdlf to be the of ALCOA POWER
GENERATING INC., the within named bargainor, a corporation, and that he as such
, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himself as

Witness my hand and sedl at office this day of ,

200

Notary Public
My Commission Expires.

STATE OF )

)
COUNTY OF )
Before me, the undersigned authority, a Notary Public in and for said County and
State, personaly appeared , with whom | am personally
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdlf to be the of THE NATURE
CONSERVANCY, the within named bargainor, a corporation, and that he as such

, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himsdlf as

Witness my hand and sedl at office this day of ,

200

Notary Public

My Commission Expires.
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EXHIBIT LIST

*Exhibit A Description of Corridor Lands

*Exhibit B Description of Property Not Included
in Corridor Lands

* To be developed prior to execution of the Corridor Easement.
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This Insrument Prepared By:

Wayne R. Kramer, Esq.

KRAMER, RAYSON, LEAKE, RODGERS& MORGAN, LLP
P. O. Box 629

Knoxville, TN 37901-0629

AGREEMENT FOR OPTION AND SALE OF CORRIDOR LANDS

THISAGREEMENT FOR OPTION AND SALE OF CORRIDOR LANDS (“Corridor
Option”) is made this day of , 200_ (“Commencement Date’), between
ALCOA POWER GENERATING INC., acorporation organized and existing under and by
virtue of the laws of the State of Tennessee, with officesin Knox and Blount Counties,

Tennessee and addresses of and , respectively
(“Optionor”), and THE NATURE CONSERVANCY, a not-for-profit corporation incorporated
under the laws of the Didtrict of Columbia, which is headquartered at 4245 North Fairfax Drive,
Arlington, Virginia 22203-1606, and which maintains aloca office at 2021 21% Avenue South,
Suite C-400, Nashville, Tennessee 37212 ("Optionee”).

*FY*WITNESSETH***

WHEREAS, Optionor isthe owner in fee smple of certain red property located in
Blount and Monroe Counties, Tennessee, the genera location of which iswithin a corridor
adjacent to the Cadderwood Bypass, in the vicinity of the Chilhowee and Caderwood Reservairs,
and which consists of approximately 5,250 acres, more or less, al as more particularly described
on Exhibit A attached hereto and incorporated herein by reference ( said property, or any portion
thereof, hereinafter referred to asthe “ Corridor Lands’); and

WHEREAS, Optionor operates power generating facilities in the Little Tennessee River
Valley asthelicensee of the Tapoco Hydroe ectric Project under alicense issued by the Federd
Energy Regulatory Commission (“FERC”) as Project No. 2169 (the “Project”); and

WHEREAS, the Corridor Lands shal specificaly exclude dl red property more
particularly described on Exhibit B, attached hereto and incorporated herein by reference, which
property isretained in fee ownership by Optionor, and is utilized for purposes which may
include, but are not limited to, purposes related to the Project, utilization for corridors or rights-
of-way in connection with power transmisson lines, communications, distribution or utility lines
of any nature, and related plant and equipment (collectively the "Power Line Aress'); and

WHEREAS, on , 200 , the new license for the Project was issued to
Optionor by FERC, as that license may be amended (“Project License’); and

WHEREAS, in furtherance of the Project and in compliance with that certain Fina
Settlement Agreement made and entered into on , 200, by and between
Optionor and other participantsin the process for issuing anew license for the Project ("Find
Settlement Agreement™), the parties desire to execute this Corridor Option and to otherwise more
fully define the rights and obligations of the partiesin and to the Corridor Lands.
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NOW, THEREFORE, for and in consideration of the promises, mutua covenants and
agreements of the parties, and subject to the terms, conditions and restrictions contained herein,
Optionor hereby grants to Optionee, and Optionee hereby accepts this Corridor Option, subject
to the following terms and conditions

SECTIONI I.
Option to Purchase

1 Option Term. This Corridor Option shall be deemed to be effective as of the
Commencement Date and shall terminate as to the Corridor Lands when Optionee failsto timely
ddiver an Exercise Notice (defined below) to Optionor or to effect the Closing (defined below),
within the Closing Period (defined below) (“Option Term”).

2. Grant of Option. Optionor hereby grants unto Optionee the exclusive right and
option to purchase the Corridor Lands, upon the terms and conditions set forth herein.

3. Exercise of Corridor Option. From and after the Commencement Date,
Optionee shdl have eighteen (18) months to deliver written notice to Optionor in accordance
with the notice provisons of Section 111, Paragraph 4, of itsintent to exercise the Corridor
Option, together with the Deposit (defined below), which is more particularly described in
Section |1, Paragraph 2(d)(i) (collectively, specificdly including the Deposit, "Exercise Notice”).

4, Closing. Inthe event that Optionee delivers the Exercise Notice to Optionor,
consummation of the transaction which conveyslegd title to the Corridor Lands shdl occur on
or before three (3) years following the Commencement Date (“ Closing Period”). All the events
necessary to effect the transfer and conveyance of the Corridor Lands, and ddlivery of al
documents and instruments associated therewith, are hereinafter referred to as the "Closing.”

5. Failure of Optioneeto Deliver Exercise Notice or Close. In the event that
Optionee fallsto timely deliver an Exercise Notice to Optionor or to effect the Closing within the
Closing Period, the rights and obligations of Optionor and Optionee hereunder shal permanently
lapse asto the Corridor Lands (“Lapse”). Following aLapse, Optionor shal have no further
duty or obligation to Optionee and shdl be entitled to fredy tranfer title to the Corridor Lands,
subject to the Corridor Conservation Easement and Declaration of Restrictive Covenants dated

granted by Optionor to Optionee (the “ Corridor Easement”), so long asthe sameisin
full force and effect.

6. Access to Property for Due Diligence. Following the Commencement Date, and
prior to the Closing, Optionor grants to Optionee, Optionee' s employees, agents and
representatives, the right, at reasonable times during norma business hours to conduct on the
Corridor Lands, at Optionee' s expense, al studies (including environmentd studies), tests,
surveys, examinations and explorations deemed necessary by Optionee to complete due diligence
prior to the Closing (“Due Diligence”). It isfurther understood and agreed that accessto the
Corridor Lands for purposes of conducting any such Due Diligence shdl be specificdly subject
to and conditioned upon the provisons of Section |, Paragraph 7 hereinbelow.
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7. Due Diligence Obligations of Optionee. Notwithstanding any other provisonin
this Corridor Option which might be interpreted to the contrary, Optionee’ sright, and the right of
its agents and representatives, to enter upon the Corridor Lands to conduct its Due Diligence
shdl be subject to the following redtrictions and conditions:

@ Optionee shall provide written notice, in accordance with Section 11,
Paragraph 4 hereinbelow, not less than ten (10) days prior to entry onto the Corridor Lands,
which notice shdl provide the date, time, generd location and purpose of such entry. Optionor
shdl be entitled, but not obligated, to have a representative present during al such entries
thereon.

(b) Any Due Diligence activity conducted by Optionee on the Corridor Lands
shdl be conducted in compliance with any and al gpplicable laws and regulations, and the
Corridor Easement, but subject to Optionee’ s right to operate motor vehicles on existing roads on
the Corridor Landsto carry out such Due Diligence explorations.

(© Optionee shdl take any and dl action and implement dl protection
necessary to ensure that all Due Diligence activity conducted on, and any equipment, materids
and substances generated, used or brought onto, the Corridor Lands by Optionee and its
employees, agents, representatives and invitees pose no threat to the safety or hedlth of persons
or the environment and cause no damage to either the Corridor Lands or any other person.

(d) Optionee shal be soldly responsible for the security and safety of its
activities, employees, agents, representatives, invitees, equipment and materias brought on the
Corridor Lands.

(e Optionee shdl be respongble for, and shdl defend, indemnify and hold
harmless Optionor from and againgt, any loss or damage to the Corridor Lands or other property
or persond injury (including death), incurred by Optionor or any person as aresult of Optionee's
activities hereunder, including, but not limited to, costs, expenses and reasonable attorneys fees.

® Optionee shdl restore the Corridor Lands to substantialy the same
condition as prior to Optionee s entry onto the Corridor Lands.

(9) Optionee shd| have the right to update its Due Diligence invedtigations
immediately prior to Closing, and in the event that the condition of the Corridor Lands has
materidly changed during the period of time between completion of such Due Diligence
investigations (a“ Change in Condition”), Optionee shdl provide to Optionor written notice
thereof no less than ten (10) days prior to Closing with a description of the Change in Condition.
Optionor shal respond in writing not later than five (5) days after receipt of such notice to sate
whether Optionor shdl remediate, to the reasonable satisfaction of Optionee, the Changein
Condition, or whether Optionor refuses to remediate the Change in Condition, which right to
refuse is hereby specificaly reserved. The Closing date shdl be extended for areasonable time
to dlow for such remediation. If Optionor refuses to remediate the Change in Condition, or in
the event the condition of the Corridor Lands to be conveyed materiadly changed within the ten
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(10) day period prior to Closing, then, in ether of such events, Optionee shdl have the right to
terminate this Corridor Option upon written notice to Optionor, the Deposit shal immediately be
refunded to Optionee, and neither party shdl have any further duty or obligation to the other
under this Corridor Option.

8. Action in Connection with the Corridor Lands. Optionor agreesthat during
the Option Term, and prior to Closing if Optionee hastimely ddivered the Exercise Notice,
Optionor shdl not, without the prior written consent of Optionee, take any action that will impair
the title to the Corridor Lands, or grant or by failure to act, cause alien to be lodged or filed
againg the Corridor Lands, except as permitted in the Corridor Easement.

0. Optionor's Environmental Analysis. Notwithstanding any other provisonin
this Corridor Option to the contrary, in the event Optionee timely ddlivers the Exercise Notice to
Optionor, then Optionor, as the owner of the Corridor Lands and as a matter of corporate policy,
reserves the right to perform an environmenta study in connection with the Corridor Lands.  If,
upon the completion of said study, and if said study identifies an environmenta impairment such
that Optionor decides not to convey a portion of the Corridor Lands to Optionee (“Retained
Property”) (which right not to convey under such circumstances is specificaly reserved to
Optionor), Optionor shal notify Optionee in writing of such decison, identifying the Retained
Property. Theremaining portion of the Corridor Lands (other than the Retained Property) shall
continue to be subject to the option granted herein and Optionee may proceed with the purchase
thereof pursuant to the terms and conditions of this Corridor Option, with the Purchase Price
(defined below) adjusted accordingly by the Appraiser (defined below). Provided further,
however, that under such circumstances, the Retained Property shdl not at any time thereafter be
conveyed to any person or entity other than to Optionee or an Affiliate (defined below) or
Successor-in-Interest (defined below) of Optionor without first giving written notice to Optionee
asprovidedin Section |11, Paragraph 4 hereinbelow. Optionee shdl then again have the right to
exercise the option herein granted as to the Retained Property for a period of eighteen (18)
months following said notice and an additiona eighteen (18) months &fter the exercise of sad
optionin which to close. In the event so exercised, said option shal in al other respects be upon
the same terms and provisions as provided herein, except that the Purchase Price (defined bel ow)
for the Retained Property shdl be determined as of the date such notice from Optionor to
Optionee (rdative to the Retained Property) is given under this Section |, Paragraph 9. A
separate gppraisa of the Retained Property shall be performed at the expense of Optionor
following the same procedure used for the principle appraisal of the Corridor Lands. The
Deposit shall be gpplied at Closing to the purchase of the Corridor Lands, less any Retained
Property, and to the extent the Deposit exceeds the Purchase Price for the Corridor Lands lessthe
Retained Property, any such excess shal be refunded to Optionee a Closing.

10. Memorandum of Corridor Option. The parties s, at any time, at the request
of either one, and as soon as reasonably practicable, execute duplicate originas of an instrument,
in recordable form, which congtitutes a Memorandum of this Corridor Option, setting forth a
description of the Corridor Lands, Option Term and such other reasonable provisons as the

parties may agree.
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SECTION II
Agreement of Sale and Transfer

Upon timely delivery of the Exercise Notice to Optionor pursuant to Section |
hereinabove, the parties hereto agree and intend to be legaly bound asfollows

1. Transfer and Conveyance of Title. At Closng (asdefinedin Section |, Paragraph
4), Optionor shdl transfer and convey to Optionee, dl of Optionor’ sright, title and interest in
and to the Corridor Lands by Genera Warranty Deed (“Deed”) subject to (a) current real estate
taxes, if any, which are to be prorated as of the Closing; (b) other sandard and customary title
insurance exceptions applicable to transactions of the type and nature herein contemplated; (c) a
reservation by Optionor of its Reserved Rights (as described in the Corridor Easement) which
shall run with the land and to the extent deemed necessary by Optionor, a covenant in the Deed
requiring any subsequent conveyance by Optionee of the Corridor Lands or any interest therein
or portion thereof to include, through deed or other appropriate documents, terms and conditions
that preserve, protect and promote the Conservation Vaues and Optionor’s Reserved Rights as
contained and described in the Corridor Easement; (d) the TWRA Agreements (as defined in the
Corridor Easement) and that certain Tennessee Department of Conservation Agreement dated
March 30, 1970 (to the extent applicable), as such may be amended, extended or replaced, from
timeto time, and that certain unrecorded License Agreement dated November 3, 1942, by and
between Knoxville Power Company (now Optionor) and Southern Bell Telephone and Telegraph
Company; and (e) such other liens, encumbrances and exceptions as are of record in the
Regiger’ s Offices for Blount and Monroe Counties, Tennessee, as applicable to the Corridor
Lands conveyed, or otherwise ascertainable by physica inspection of the Corridor Lands;
provided that Optionor covenants that at the time of the conveyance, no portion of the Corridor
Lands shdl be encumbered by a deed of trust, mortgage or Smilar monetary lien. Said Deed to
Optionee as contemplated herein shdl be in substantialy the same form and substance as that set
forthin Exhibit C, attached hereto and incorporated herein by reference.

2. PurchasePrice and Payment.
2. PurchasePrice and Payment.

(& The purchase price ("Purchase Price") for any transfer to Optionee under this
Corridor Option shall be the fair market vaue (*FMV™") of the Corridor Lands interest to be
conveyed as of the Commencement Date. The Purchase Price (which shdl beincluded in the
Exercise Notice) shdl be determined by an gppraiser selected by Optionor from the list of
appraisers set forth on Exhibit D attached hereto and incorporated herein by reference
(“Appraiser”). Within thirty (30) days following the Commencement Date, Optionor shall send
written notice to the Optionee, Nationa Park Service (“NPS’), the United States Forest Service
(“USFS’), and the Tennessee Wildlife Resources Agency (“TWRA”) identifying said Appraiser
S0 selected by Optionor.

(b) Once the Appraiser has been sdlected as provided herein, Optionor shall work
with Optionee, NPS, USFS, and TWRA to develop the scope and terms of work for such
appraisal (“Work Order™) which the Appraiser will follow in connection with the preparation of
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the Corridor Lands appraisd (“Initial Appraisal”), which Work Order shdl (i) be agreed upon by
Optionor, Optionee, NPS, USFS and TWRA within days of the notice given by Optionor
identifying the Appraiser asrequired in Section |1, Paragraph 2(a) hereinabove, (ii) include the
requirement that the Corridor Lands be appraised using standard land val uation methods as set
forth in the Uniform Appraisd Standards for Federd Land Acquisitions (2000), as may be
revised from time to time and (jii) provide that the Corridor Lands interest so appraised be the
fee ample interest therein subject to the Corridor Easement and any rights proposed to be
retained by Optionor pursuant to Section |1, Paragraph 1(c), including, without limitation, the
Reserved Rights as set forth in the Corridor Easement. Said Work Order shall bein substantialy
the same form and substance as Exhibit E attached hereto and incorporated herein by reference.
Thereafter, Optionor shdl direct that the Appraiser appraise the Corridor Lands in accordance
with the Work Order. In no event shdl said Initid Appraisal be completed later than Six (6)
months from the Commencement Date unless said time period is otherwise extended by written
agreement of the parties, which agreement shdl not be unreasonably withheld. Within ten (10)
days following completion of the Initid Appraisd, the Appraiser shdl send a copy thereof to
Optionor, Optionee, NPS, USFS and TWRA. The cost of such Initia Appraisa shal be paid by
Optionor. Upon receipt of the Initia Appraisa by Optionee, NPS, USFS, and TWRA they shall
have sixty (60) daysto review the same and in which to object to the FMV set forth therein. In
the event no objection or suggested changes are made within said sixty (60) day period, then the
FMV of the Corridor Lands as et forth in the Initial Appraisal shal be the Purchase Price and
such Purchase Price shdl beincluded in the Exercise Notice from Optionee to Optionor.

(¢) If any portion of the Initial Appraisa is objectionable to either Optionee,
NPS, USFS or TWRA then awritten objection shall be delivered to Optionor and NPS, USFS or
TWRA, as gpplicable, by the entity objecting within said sixty (60) day period identifying the
objections or suggested changes to the Initid Appraisd. If Optionor agrees with such objections
or suggested changes, then such objections or changes shal be addressed and made, the FMV
adjusted accordingly and such FMV, as adjusted, shall be the Purchase Price and such Purchase
Price shdl be included in the Exercise Notice from Optionee to Optionor. 1f Optionor, Optionee,
NPS, USFS and TWRA cannot agree as to the objections or suggested changes to the Initia
Appraisd, then within ten (10) days of receipt of the objections or suggested changes, Optionee,
NPS, USFS and TWRA may callectively choose a second Appraiser from the list of Appraisers
set forth on Exhibit D (“ Second Appraiser”) and within five (5) days thereafter send written
notice to Optionor identifying said Second Appraiser so selected. Said Second Appraiser shdl
then appraise the property (* Second Appraisa”) using the same Work Order used in the Initial
Appraisal, which Second Appraisa shall be completed and delivered to Optionor, Optiones,
NPS, USFS, and TWRA within two (2) months of such written notice identifying said Second
Appraiser unless said time period is extended by agreement of the parties for reasonable cause,
including the unavailability of the selected Second Appraiser. In the event two appraisals are so
prepared, then the FMV of the Corridor Lands as set forth in Initia Appraisa shal be compared
to the FMV of the Corridor Lands as st forth in the Second Appraisal. If the FMV of the
Corridor Lands as set forth in the Second Appraisal varies by no more than 10% from that set
forth in the Initia Appraisa, the parties agree to accept the FMV as determined by the Second
Appraisa as the Purchase Price and said Purchase Price shall be included in the Exercise Notice
from Optionor to Optionee. If, however, the FMV of the Corridor Lands as set forth in the
Second Appraisd varies by more than 10% from that of the Initial Appraisd, then the Purchase
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Price shdl be the average of the FMV of the Corridor Lands as et forth in the Initid Appraisd
and the Second Appraisal (i.e., FMV of the Corridor Lands as set forth in the Initial Appraisal +
FMV of the Corridor Lands as set forth in the Second Appraisal + 2 =FMV of Corridor Lands =
Purchase Price), and such Purchase Price shall be included in the Exercise Notice from Optionee
to Optionor. The cost of the Second Appraisal shal be paid by either Optionee, NPS, USFS or
TWRA.

(d) The Purchase Price shdl be payable asfollows:

(i) Ten percent (10%) of the Purchase Price shall be payable by Optionee
to Optionor in cash upon ddivery of the Exercise Notice as a deposit
(“Deposit”) to be credited toward the Purchase Price, either by
cashier’s check or wire trandfer, at the discretion of Optionor. At
Optionee' s request at the time such Depost is delivered, the Deposit
shall be placed into an escrow account, to be held by atitle attorney
selected by Optionor, subject to the terms of this Corridor Option and
astandard escrow agreement executed by the parties, which escrow
agreement shdl provide for the Deposit to be invested in an interest
bearing account with said interest accruing to the benefit of Optionee
and to become a part of the Deposit.

(i) Theremaining ninety percent (90%) of the Purchase Price shdl be
paid by Optionee to Optionor in cash a Closing, ether by cashier's
check or wire transfer, at the discretion of Optionor.

3. Reservation of Easement. The parties agree that any deed conveying title to the
Corridor Lands to Optionee shdl reserve to Optionor and any Transferee a permanent easement
that contains the Reserved Rights as defined in and held by Optionor under the Corridor
Easement ("Resarved Rights’).

4. Condition Precedent to Closing. Asa condition to Closing, Optionee shdl develop
amemorandum of understanding (“Memorandum of Understanding”) or Smilar agreement with
USFS or adeed to or Memorandum of Understanding or similar agreement with NPS or TWRA,
as gpplicable, the terms and conditions of which shal be mutudly satisfactory to Optionor,
Optionee, NPS, USFS or TWRA, as gpplicable, to address the management of the Corridor
Lands, in amanner to preserve, protect, and promote the Conservation Vaues and Optionor’s
Reserved Rights as contained and described in the Corridor Easement. Said deed to NPS, USFS,
or TWRA, as gppropriate, as contemplated herein shal be in subgtantialy the same form and
substance asthat set forth in Exhibit F attached hereto and incorporated herein by reference. In
the event the condition precedent herein st forth is not satisfied, then in that event, Optionor
shdl have the right to terminate this Corridor Option upon written notice to Optionee whereupon
the Deposit shal immediately be refunded to Optionee and neither party shal have any further
duty or obligation to the other under this Corridor Option.

5. Possession. At Closing, Optionor shdl deliver to Optionee possession of the
Corridor Lands.
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6. Second Conveyancesto NPS, USFSor TWRA. The parties agree that the
conveyance of the Corridor Lands to Optionee (any such conveyance hereinafter referred to as
“Firg Conveyance’) is contingent upon Optionee's conveyance of al of itsright, title and
interest in and to the Corridor Lands to NPS, USFS or TWRA, (each a“ Government Agency”)
as deemed appropriate based on consultation with these agencies, within two (2) years of the
Closing (* Second Conveyance”’). Thistwo (2) year period may only be extended with the prior
written consent of Optionor, which consent shall not be unreasonably withheld, upon a showing
by one or dl of these agenciesthat good faith efforts have been made to obtain the necessary
authorization and funding to complete the Second Conveyance. Optionee shdl naither require
nor accept any cond deration from a Government Agency greeter than that paid by Optioneeto
Optionor, except for any interest costs, survey costs, recording fees or title charges incurred by
Optionee that can be directly attributed to this transaction. In no case may Optionee accept
payment or consideration in excess of the FMV of the Corridor Lands transferred.
Notwithstanding the foregoing, Optionee may continue to hold legd title to the Corridor Lands
acquired in the First Conveyance until either NPS, USFS or TWRA isready and able to take title
to the same; however, Optionee must manage such Corridor Lands in accordance and cons stent
with the terms and redtrictions set forth in the Corridor Easement until effectuation of the Second
Conveyance. Any conveyance hereunder shall be subject to the terms and conditions as
described in this Section |1, Paragraph 6, and as more particularly described in the Deed. Asa
condition to the completion of the Second Conveyance, Optionee shal develop a Memorandum
of Understanding or smilar agreement with USFS, or a deed, Memorandum of Understanding or
gamilar agreement to or with NPS or TWRA, as gpplicable, the terms and conditions of which
shall be satisfactory to Optionor and Optionee, to address the management of the Corridor Lands,
in amanner to preserve, protect and promote the Conservation Vaues and Optionor’s Reserved
Rights as contained and described in the Corridor Easement.  Said Memorandum of
Understanding (or smilar agreement) with USFS as contemplated herein and in Section |1,
Paragraph 4 above, shdl bein substantidly the same form and substance as that set forth in
Exhibit G, attached hereto and incorporated herein by reference.

7. Remedies of Optionor Upon Failureto Make Second Conveyances. In the event
Optionee (i) failsto convey the Corridor Lands to a Government Agency within two (2) years
after the later of the Closing of the First Conveyance, or announcement by NPS, USFS, or
TWRA that the necessary authorization and funding to acquire the Corridor Lands has been
allocated, appropriated or obtained, (ii) requires or accepts greater condderation than permitted
in Section 11, Paragraph 6 above, or (iii) fals to ensure full compliance with the Corridor
Easement and dl of the terms and conditions contained in the Deed granting fee smple
ownership to Optionee, Optionor or any other party to the Fina Settlement Agreement may seek
aremedy at law or in equity in acourt of generd jurisdictionto: (i) compel the transfer of the
Corridor Landsto NPS, USFS, or TWRA, as appropriate, (ii) compe by specific performance
enforcement by Optionee for violations of the Corridor Easement, (iii) recover costs and attorney
fees from Optionee, and (iv) any other remedy or damage to which Optionor and/or any other
party to the Find Settlement Agreement may be entitled. Notwithstanding the foregoing,
Optionee shdl in no event be responsible or liable for damages, costs, expenses or atorney fees
as aresult of matters over which Optionee had no contral (including, without limitation, actions
of third parties, acts of God, weather and fire) that result in aviolation of the terms of the
Corridor Easement, or inability to obtain timely funding for the Second Conveyance under this
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Corridor Option. Optionor may aso recover any consideration paid to Optionee in excess of the
congderation permitted in Section |1, Paragraph 6 and seek such other remedies as set forthin
the Final Settlement Agreement and related documents. All lands transferred to Optionee under
the terms of this Corridor Option shdl be managed by Optionee as part of the existing Tennessee
Wildlife Management Area until the Second Conveyance, and Optionee shall cooperate with the
Tennessee Wildlife Resources Agency to maintain public access to the Corridor Landsin a
manner consistent with that permitted as of the Commencement Date until the Second
Conveyance.

8. Risk of Loss. The parties agreethat dl risk of loss from damage to the Corridor
Lands by any cause prior to the Closing shall be Optionor’s and shall not pass to Optionee until
the Closing, except such damages as may be attributable to Optioneg, its employees, agents,
representatives, invitees, or licensees as aresult or arising out of the activity described in Section
|, Paragraphs 6 and 7 hereinabove for which damages Optionee shdl be soldy liable.

9. Taxes. Totheextent any red property taxes are due in connection with the Corridor
Lands prior to Closing and prior to the transfer of title by Optionor to Optionee, such taxes shall
be prorated between the parties. Optionee shdl be responsible for any and dl red property taxes
from and after the date of the conveyance by Optionor to Optionee of Optionor’s interest therein
(i.e., from and after the date of Closing). If the Corridor Lands are subject to one or more
Greenblt filings pursuant to Tenn. Code Ann. § 67-5-1001 et. seq., as amended, any rollback
taxes that become due and payable as areault of the sdle of the Corridor Lands shall be paid at
Closing by Ogptionor.

10. Remedies. Inthe event either party hereunder shdl fail to perform its respective
obligations under this Corridor Option, the non-defaulting party shal be entitled to pursue such
remedies as may be availableto it, a law or in equity, including, but not limited to, pecific
performance. Furthermore, and in addition to the foregoing, in the event that the default isthe
falure to close by Optionee by the Closing, Optionor may retain the Deposit, and may collect
from Optionee the cost of the appraisa, as liquidated damages for such failure to close, which
shal be Optionor’s sole remedy in the event of such failure to close.

11. Optionor's Representations. Optionor hereby makes the following representations,
warranties and covenants, as of the date hereof and which shal be true as of Closing:

@ Due Authorization Optionor hereby represents that this Corridor Option
has been duly authorized, executed and delivered by al necessary action on the part of Optionor,
condtitutes the valid and binding agreement of Optionor and is enforceable in accordance with its
terms.

(b) Environmental Matters. To Optionor’s current actual knowledge, the
Corridor Lands being conveyed are not in violation of any applicable environmenta or other
law.

(© Litigetion To Optionor’s current actua knowledge, there are no claims,
actions, auits, proceedings or investigations pending againgt or affecting Optionor or involving
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the Corridor Lands at law or in equity or before any federa, state, municipd or other
governmenta department, commission, board, bureau, agency or insrumentality.

(d) Condemnation. To Optionor’s current actual knowledge, Optionor has
received no written notice of any condemnation proceedings againgt the Corridor Lands, or of
the desire of any public authority or other entity to take or use the Corridor Lands or any part
thereof.

12. Disclaimer asto Condition of Corridor Lands. Except for the representations set
forthin Section 11, Paragraph 11 above, Optionee acknowledges that it has not relied upon any
advice or representation of Optionor or its employees, agents or other representativesin
connection with thistransaction. Furthermore, Optionee specifically acknowledges that the
Corridor Lands conveyed pursuant to this Corridor Option are being purchased on an “AS 1S,
WITH ALL FAULTS’ basis and neither Optionor nor any of its employees, agents or other
representatives make or imply nor have they made or implied any warranties as to the condition
of the Corridor Lands, including, but not limited to, the following:

(& the qudity, nature, adequacy and physica condition of the Corridor Lands, or
any portion thereof;

(b) the qudity, nature, adequacy and physica condition of the soils, geology, and
any ground water of the Corridor Lands, or any portion thereof;

(c¢) the development potentia of the Corridor Lands, or any portion thereof, the
Corridor Land’ s use, habitability, merchantability or fitness, suitability, value or adequacy for

any particular purpose;

(d) the zoning or other legd Status of the Corridor Lands, or any portion thereof,
or any other public or private restrictions on the use thereof;

(e) the compliance of the Corridor Lands, or any portion thereof, with any
gpplicable codes, laws, regulations, statutes, ordinances, covenants, conditions and restrictions of
any governmenta or quasi-governmentd entity or of any other person or entity;

(f) the presence or removal of hazardous or toxic materias, substances or wastes
in, on, under or upon or about the Corridor Lands, or any portion thereof, or any adjoining or
neighboring property or any other environmenta matter of any nature whatsoever;

(g) the coststo preserve and maintain the Corridor Lands, or any portion thereof.

SECTION |11
Miscellaneous

1 Entire Agreement and Amendment. This Corridor Option (including Section [,
Section I1, Section 111 and the Exhibits attached and other documents to be executed pursuant
hereto) represents the final agreement between and understanding of the parties regarding the
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subject matter hereof and may not be changed, amended or modified except by an instrument in
writing executed by the parties hereto.

2. Successors and Assigns. This Corridor Option shal be binding upon and shdl
inure to the benefit of the parties hereto and their authorized successors, assgns, Affiliates
(defined below), Successors-in-Interest (defined below) and any Transferee (defined below).
Optionee may not assign this Corridor Option or any of its rights, interests or obligations
hereunder to any person or entity, without the prior written consent of Optionor. Therights,
interest and obligations of Optionor hereunder may be assigned to an Affiliate (defined below),
Successor-in-Interest (defined below) and any Transferee (defined below), by operation of law
or by Optionor, without Optionee’s prior written consent. For purposes of this Corridor Option,
"Affiliates’ means any other individua, corporation, partnership, association, limited liability
company, joint stock company, trust or other unincorporated organization that is directly or
indirectly, or through one or more intermediaries, controlled by or under the common control of
Optionor. "Transferee" mearns Affiliates and Successors-in-Interest (defined below), and shall,
for the purposes of this Corridor Option, also include any successors, assigns or lessees of
Optionor, any owner of the Power Line Areas (and any successors or assigns thereof) and any
Project License holder. "Successor-in-Interest” shdl mean the surviving entity resulting from
the merger, consolidation or other corporate restructuring by or of Optionor, provided, however,
that the surviving entity is the authorized licensee of the Project License.

3. Congtruction. This Corridor Option has been negotiated and prepared by the
parties in accordance with the terms and provisons of the Find Settlement Agreement, and has
been reviewed and approved by their respective legd counsdl. Accordingly, the parties
acknowledge and agree that legd or equitable principles which would require the congtruction
of this Corridor Option or any provision of this Corridor Option againg the party drafting this
Corridor Option shal not gpply in any congtruction or interpretation hereof.

4. Notices. All notices, demands, requests, consents, goprovals or communications
that either party desires or isrequired to give to the other (including the Exercise Notice) shall
be inwriting. Any such notices, demands, consents, gpprovas or communications may be sent
to the intended recipient at the address set forth hereinbelow using registered or certified mail,
return receipt requested, personal delivery, or expedited courier. Unless specifically provided
otherwise herein, no such notice, demand, consent, approva or communication shall be deemed
given unless and until it is actudly received by the intended recipient. The parties may change
the address to which notices, demands, consents, approvals and other communications
hereunder are to be ddivered by giving the other party written notice in the manner herein set
forth.

If to Optionor:

If to Optionee:
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5. Waivers. No waiver by any party of any default, misrepresentation, or breach of

warranty or covenant hereunder, whether intentional or not, shall be deemed to extend to any
prior or subsequent default, misrepresentation, or breach of warranty or covenant hereunder or
affect in any way any rights arising by virtue of any prior or subsequent such occurrence.

6. Sever ability. If any provison of this Corridor Option or the gpplication thereof
to any person or circumstance is found to be invaid, the remainder of the provisons of this
Corridor Option and the gpplication of such provisionsto persons or circumstances other than
those asto which it isfound to be invalid shdl not be affected thereby.

7. Expenses. Each of the parties shal bear its own cost and expense (induding
legal fees and expenses) incurred in connection with this Corridor Option and the transactions
contemplated hereby. The documentary stamp tax or transfer taxes on the conveyance to
Optionee shall be the obligation of Optionee. Optionor shall pay the cost of preparation of the
Deed.

8. Captions. The captions herein have been inserted solely for convenience of
reference and are not part of this Corridor Option and shall have no effect upon congtruction or
interpretation.

0. Counterparts. The parties may execute this instrument in two or more
counterparts, which shal, in the aggregate, be sgned by both parties; each counterpart shall be
deemed an origind instrument as againgt any party who has sgned it. In the event of any
disparity between the counterparts produced, the recorded counterpart, if any, shal be
controlling.

10.  Applicable Law. Theinterpretation and performance of this Corridor Option
shall be governed by Tennessee law, without regard to rules or laws governing conflicts of law.

11. Further Assurances. The parties agree that at any time following the execution
of this Corridor Option, and from time to time theresafter, they shal execute and ddiver such
further instruments of assurance, transfer, endorsement, direction or authorization as may be
necessary or otherwise reasonably requested by the parties to fully consummate the transaction
contemplated hereunder and to fully comply with any laws or regulations in connection with
this transaction or otherwise.

C:\windows\TEMP\03-17-04 Corridor Option (W0221416).DOC
DRAFT - 3/17/04

(wozzra16.3 12



DRAFT - 3/17/04

IN WITNESS WHEREOF, the parties have executed this Corridor Option by and
through their duly authorized representatives on the day and year first above written.

OPTIONOR:
ALCOA POWER GENERATING INC.
By:
Its:
OPTIONEE:
THE NATURE CONSERVANCY
By:
Its:
STATE OF )
)
COUNTY OF )
Before me, the undersggned authority, a Notary Public in and for said County and
State, personally appeared , With whom | am personally
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdlf to be the of ALCOA POWER

GENERATING INC., the within named bargainor, a corporation, and that he as such
, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himsdf as

Witness my hand and sedl at office this day of .20

Notary Public

My Commission Expires.
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STATE OF

)

)
COUNTY OF )

Before me, the undersgned authority, a Notary Public in and for said County and
State, personally appeared , with whom | am personally
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdlf to be the of THE NATURE
CONSERVANCY, the within named bargainor, a corporation, and that he as such
, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himsdlf as

Witness my hand and sedl at officethis day of , 20

Notary Public

My Commission Expires.
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Description of Corridor Lands

Description of Property Not Included
in Corridor Lands

Corridor Lands Deed APGI to TNC
List of Appraisers

Work Order

Corridor Lands Deed TNC to NPS

Memorandum of Understanding with
USFS

* To be devel oped prior to execution of the Corridor Option.
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THISINSTRUMENT PREPARED BY:: Map No.

Wayne R. Kramer Parcel No.
KRAMER, RAYSON, LEAKE,

RODGERS & MORGAN, LLP

Post Office Box 629

Knoxville, TN 37901-0629

(865) 525-5134

WARRANTY DEED

THISINDENTURE (“Deed”), made and entered into this day of ,

200__, between ALCOA POWER GENERATING INC., (formerly Tapoco, Inc.) a
corporation organized and existing under and by virtue of the laws of the State of Tennesseg,
with offices in Blount and Knox Counties, Tennessee (“Grantor”), and THE NATURE
CONSERVANCY, anot-for-profit corporation incorporated under the laws of the Digtrict of
Columbia, which is headquartered a 4245 North Fairfax Drive, Arlington, Virginia 22203- 1606,
and which maintains alocal officea 2021 21% Avenue South, Suite C-400, Nashville,
Tennessee 37212 (“ Granteg”).

WHEREAS, Grantor isthe owner in fee Smple of certain red property located in Blount
and Monroe Counties, Tennessee, the generd |ocation of which iswithin a corridor adjacent to
the Calderwood Bypass, in the vicinity of the Chilhowee and Caderwood Reservoirs, and which
consgts of approximately 5,250 acres, more or less, dl as more particularly described on Exhibit
A attached hereto and incorporated herein by reference (hereinafter referred to as the "Corridor

Lands"); and
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WHEREAS, Grantor operates power generating facilities in the Little Tennessee River
Vadley asthe licensee of the Tapoco Hydrod ectric Project under alicense issued by the Federd
Energy Regulatory Commission ("FERC") Project No. 2169 (the "Project”); and

WHEREAS, the Corridor Lands specificaly exclude dl red property more particularly
described on Exhibit B, attached hereto and incorporated herein by reference, which property is
retained in fee ownership by Grantor, and is utilized for purposes which may include, but are not
limited to, purposes related to the Project, utilization for corridors or rights-of-way in connection
with power transmission lines, communications, distribution or utility lines of any nature, and
related plant and equipment (collectively the "Power Line Aress’); and

WHEREAS, on , 200, the new license for the Project was issued to

Grantor by FERC, asthat license may be amended ("Project Licensg"); and

WHEREAS, Grantor further intends and Grantee further acknowledges that the Corridor
Lands shdl a al times remain subject to al activities described in this Deed undertaken by
Grantor or any Transferee (“ Transfereg’ shal mean any successor or assgn of Grantor, any
Project License holder, their successors, assigns or lessees and shal further mean any person or
entity acting through or at the request of Grantor or any Transferee) in connection with the
Project, Power Line Aress, Project License, and any other lawful requirements of FERC, and al
power transmission lines, utility lines of any nature, communication lines, related equipment and
al associated improvements owned or utilized by Grantor or any Transferee (collectively “Power
Lines, Equipment and Improvements’) specificaly including, access to Power Lines, Equipment
and Improvements, and other Project and non-Project land areas, Power Line Aress, or

otherwise, for Project, power generation, power transmission and other utility purposes, and
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WHEREAS, Grantor granted to Grantee a conservation easement evidenced by

instrument dated of record in Deed Book , page inthe Register’s

Office for Blount County, Tennessee, and of record in Deed Book , page inthe

Regigter's Office for Monroe County, Tennessee (collectively the “Corridor Easement”), the
purpose of which isto preserve, protect and promote certain conservation vaues of the Corridor
Lands by the continuation of land use patterns, including, without limitation, those relaing to
natural, scenic, open space, forest, wildlife habitat, watershed protection, historicd, cultura,
educationa and/or recregtiona uses dl as more fully described and defined in said Corridor
Easement (“ Conservation Vaues’); and

WHEREAS, Grantor and Grantee are adso parties to that certain Agreement for Option

and Sale of Corridor Lands dated the day of , 200 (“Corridor Option”), a
memorandum of which is of record in in the Register’ s Office for Blount County,
Tennessee, and in in the Regigter's Office for Monroe County, Tennessee, wherein

Grantee was granted the option to purchase (“Option”) the Corridor Lands; and

WHEREAS, Grantee has exercised said Option and thus Grantor desires to convey the
Corridor Lands to Grantee in a manner consistent with said Corridor Option and Grantee desires
to become the titled owner thereto, and the parties otherwise desire to be bound by al other
terms and conditions herein; and

NOW, THEREFORE, Grantor, for and in consideration of the sum of One Dollar
($1.00), and other good and va uable consideration, to it in hand paid by Grantee, the receipt of
which is hereby acknowledged, including the terms and conditions and other rights and
obligations st forth in this Deed, to which this conveyance is specificaly subject and which

terms and conditions and other rights and obligations are fundamenta consideration to this
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transaction, has granted, bargained, sold and conveyed, and does hereby grant, bargain, sell and

convey to Grantee the Corridor Lands located in Blount and Monroe Counties, Tennessee, as
more particularly described on Exhibit A, subject to the exceptions and reservations hereinabove
and hereinafter set forth, with the hereditaments and gppurtenances thereto appertaining, hereby
releasing, if gpplicable, dl clams of homestead and dower therein.

TO HAVE AND TO HOLD the Corridor Lands herein conveyed to Granteg, its
successors and assigns, forever, subject to the exceptions, reservations, limitations and covenants
and conditions hereinabove and hereinafter set forth, which exceptions, reservations, limitations
and covenants and conditions are understood and acknowledged by the parties, which
understanding and acknowledgement are evidenced by Grantor’s execution and Grantee's

acceptance and recording of this Deed:

1 Notwithstanding any term or condition set forth in this Deed to the contrary, or as
et forth in the Corridor Easement or in any other agreement by and between Grantor and
Grantee or otherwise, and Grantee recognizing the need for Grantor to continue to use the
Corridor Lands for certain purposes, Grantee understands and acknowledges that Grantor hereby
specificaly, unconditionally and without restriction, charge or assessment of any kind or nature
reservesto itsdf and to any Transferee the following rights, powers and authorities as may be
necessary, or gppropriate (“ Reserved Rights’), it being further understood and agreed that
Grantor shdl continue to have, reserve and maintain dl of the Reserved Rights as more fully
described and st forth in the Corridor Easement (other than the right to transfer the Corridor
Lands st forth in Section 5(b) thereof), it being intended that in al repects other than said right
to trandfer the Corridor Lands, this Deed shdl be consistent therewith:

(@ Existing and Future Uses. Theright to use, and to redtrict the use of, the
Corridor Lands for any and al purposes in connection with the Project, Project License, Power
Line Areas, Power Lines, Equipment and Improvements and the Fina Settlement Agreement,
including, but not limited to, (i) power generation, power trangmisson and other utility
purposss, (i) ingdlation, utilization, construction, reconstruction, operation, repair and
maintenance of pathways and roadway's (located or to be located on the Corridor Lands, non-
Corridor Lands or otherwise), (iii) rights-of-way management, including, but not limited to,
vegetation and exotic gpecies management and the right to utilize herbicides, in accordance
with best management practices and gpplicable law, including aerid application, for purposes
of controlling vegetation within such rights-of-way, (iv) Project recreation aress, (v) safety and
security, (vi) accessto or activities upon the Corridor Lands due to emergency or extraordinary
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circumstances, including, but not limited to, fire and medica emergency, and (vii) any other
encumbrances or agreements to which Grantor is bound as of the date first above written
(including, without limitation, the Corridor Option ), or any other lawful purposesreating to
the subject of this Section 1. The Corridor Lands herein conveyed shdl in dl respectsand a dl
times remain subject to the terms and conditions of the Project License, and Grantor’ srights
and obligations in connection therewith, and to any other lawful requirements of FERC.

Grantor will, however, make reasonable efforts to assure that its continued use of the Corridor
Landswill preserve, protect and promote the Conservation Vaues.

(b) TreeRemoval. Theright, but not the obligation, to cut and/or remove
falen, threatened, damaged or diseased trees, shrubs or plants required to maintain Power Line
Areas, Power Lines, Equipment and Improvements, to cut firebreaks, to construct, reconstruct,
operate, repair and maintain ingress and egress pathways or roadways on the Corridor Lands
soldy for purposes in connection with the operation of the Project, Power Line Areas, Power
Lines, Equipment and Improvements and for such other Project, power generation, power
transmission, or other utility purposes, including, but not limited to, reasonable remova or
cutting of trees, shrubs or plantsin a cusomary and historica manner. Notwithstanding the
foregoing, in the event that Grantor must rel ocate exigting roadways, it shal consult with
Grantee, the Nationd Park Service ("NPS"), the United States Forest Service ("USFS") and/or
the Tennessee Wildlife Resources Agency ("TWRA"), as applicable, prior to going forward
with such relocation, but the consent of neither Grantee nor NPS, USFS or TWRA, as
gpplicable, to such road relocation shal be required.

(© Ingress, and Egressand Project Maintenance. Theright to ingress and
egress to, from and over the Corridor Lands for any purpose and at any time relating to or
arising from the Reserved Rights, and to access other property owned or leased by Grantor or
its Transferees provided that such other property is used for purposes consstent with power
generation, power transmission and other utility purposes.

2. Any and al easements, uses and/or roads, pathways and/or other rights of way or
rights of accessin existence as of the date hereof necessary or gppropriate to maintain Power
Line Areas and Power Lines, Equipment and Improvements over, upon and across the Corridor
Lands shall be and remain in full force and effect.

3. By acceptance and recordation of this instrument, Grantee understands and agrees
that it, asthe titled owner thereof, shal manage, maintain and use the Corridor Landsin a
manner so asto preserve, protect and promote the Conservation Vaues and otherwise manage,
maintain and use the Corridor Lands in amanner consstent with and as more fully described and
defined in the Corridor Easement.

4, It is further understood and agreed thet in the event either party alegesthat the
other has breached any of the terms and conditions of this instrument, the *“ nor+ breaching party”
shdl give written natice to the “breaching party” of the specific nature of such claimed breach.
Said notice shall be sent to Grantor at and to Grantee at
(unless or until such addressis changed by written notice to the
other) using registered or certified mail, return receipt requested, persond delivery, or expedited
courier. The breaching party shal have 180 days after the receipt of said notice to cure the
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identified breach or otherwise resolve the same with the nonbreaching party. If said breach is
not cured or resolved within said 180 day period, then the nonbreaching party shdl have the
right to pursue such injunctive relief and/or such other remedies at law or in equity as may be
availableto it to cure such clamed breach

The hereinabove described terms and provisions shdl be binding upon and inure to the
benefit of the parties hereto, their successors and assigns, it being the intent of the parties that

sad terms and provisons S0 long as they remain in full force and effect, shdl run with the land.

And said Grantor, for itsalf and its successors and assigns, does hereby covenant with
sad Grantee, its successors and assigns, that it islawfully seized in fee smple of the Corridor
Lands herein conveyed and has full power, authority and right to convey the same, and that said
Corridor Lands are free from al encumbrances except (i) real property taxes for the current
year, which shdl be pro-rated as of the date of closing and which Grantee assumes and agrees to
pay to the extent the same are dug, (ii) the hereinabove described terms, covenants, conditions,
rights and easements, including specificaly the terms and conditions of the Corridor Easement,

(iif) the TWRA Agreements (as defined in the Corridor Easement) and that certain Tennessee
Department of Conservation Agreement dated March 30, 1970 (to the extent gpplicable), as such
may be amended, extended or replaced from time to time, and that certain unrecorded License
Agreement dated November 3, 1942, by and between Knoxville Power Company (now Grantor)
and Southern Bell Telephone and Telegraph Company, and (iv) such other liens, encumbrances
and exceptions as are of record in the Regigter’ s Offices for Blount and Monroe Counties,
Tennessee, or as are otherwise ascertainable by physica ingpection of the Corridor Lands and
that it will forever warrant and defend said Corridor Lands and the title thereto againgt the lawful

clamsof al persons whomsoever.
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Whenever in thisingrument a pronoun is used it shdl be construed to represent either

sngular or plurd, or the masculine, feminine or neuter gender, as the case may demand.

IN WITNESS WHEREOF, Grantor has caused this instrument to be executed and its

name to be signed hereto by its duly authorized officer the day and year first above written.

ALCOA POWER GENERATING INC.

By:
Its:
STATE OF )
COUNTY OF )

Before me, the undersgned authority, Notary Public in and for said County and State,
personally appesared , with whom | am personally acquainted,
or proved to me on the basis of satisfactory evidence, and who, upon oath, acknowledged himself
to be the of ALCOA POWER GENERATING INC,, being

authorized to do 0, executed the foregoing instrument for the purpose therein contained, by
signing the name of the corporation by himsdf as .

Witness my hand and sedl at office this day of , 200

Notary Public

My Commission Expires:
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STATE OF TENNESSEE )

)

COUNTY OF )
| hereby swear or &ffirm that the actud consderation or true value of this trandfer,
whichever is gredter, is Dollars ($ ).
Affiant

Sworn to and subscribed before me,
this__ day of 2004.
Notary Public
My Commisson Expires.

THE PREPARER OF THISINSTRUMENT MAKES NO REPRESENTATIONS NOR
WARRANTIESASTO THE STATUSOF THE TITLE TO THE PROPERTY HEREIN, NOR
CONCERNING THE ACCURACY OF THE PROPERTY DESCRIPTION AND
REPRESENTS THAT THISINSTRUMENT HAS BEEN PREPARED SOLELY FROM
INFORMATION FURNISHED TO THE PREPARER HEREOF.

HAAPGI\TIGRA\Deeds\3-17-04 clean APGI - TNC Corridor Lands.doc
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EXHIBIT LIST

*Exhibit A Description of Corridor Lands
*Exhibit B Description of Property Not Included
in Corridor Lands

*To be developed prior to execution of the Deed.
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This Insrument Prepared By:

Wayne R. Kramer, Esq.

KRAMER, RAYSON, LEAKE, RODGERS& MORGAN, LLP
P. O. Box 629

Knoxville, TN 37901-0629

TERM CONSERVATION EASEMENT
AND
DECLARATION OF RESTRICTIVE COVENANTS

THISTERM CONSERVATION EASEMENT AND DECLARATION OF
RESTRICTIVE COVENANTS (the "Conservation Easement”) is made this day of
, 200 _, between ALCOA POWER GENERATING INC., acorporation
organized and existing under and by virtue of the laws of the State of Tennessee with officesin
Knox and Blount Counties, Tennessee and addresses of , and
, respectively ("Grantor"), and THE NATURE CONSERVANCY, a
not-for-profit corporation incorporated under the laws of the Didrict of Columbia, which is
headquartered at 4245 North Fairfax Drive, Arlington, Virginia 22203- 1606, and which
maintainsalocd officea 2021 21% Avenue South, Suite C-400, Nashville, Tennessee 37212
(“Grantee”).

***WITNESSETH***

WHEREAS, Grantor isthe owner in fee ample of certain redl property located in
Blount and Monroe Counties, Tennessee, the generd location of which isin the vicinity of the
Chilhowee and Cdderwood Reservoirs, and condsting of approximately 3,900 acres, more or
less, as more particularly described on Exhibit A attached hereto and incorporated herein by
reference (hereinafter referred to as the "Protected Property™); and

WHEREAS, Grantor operates power generating facilitiesin the Little Tennessee
River Vdley asthe licensee of the Tapoco Hydroe ectric Project under a license issued by the
Federa Energy Regulatory Commission ("FERC") Project No. 2169 (the "Project”); and

WHEREAS, the Protected Property shal specificaly exclude dl red property
more particularly described on Exhibit B attached hereto and incorporated herein by reference,
which property isretained in fee ownership by Grantor, and is utilized for purposes which may
include, but are not limited to, purposes related to the Project, utilization for corridors or rights-
of-way in connection with power tranamisson lines, communications, didribution or utility lines
of any nature and related plant and equipment (collectively the "Power Line Aress'); and

WHEREAS, on , 200, the new license for the Project was
issued to Grantor by FERC, as that license may be amended ("Project License"); and

{W0221407.1} C:\windowsS\TEMP\03-17-04 Term Easement (W0221407).DOC
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WHEREAS, in furtherance of the Project and in compliance with that certain
Fina Settlement Agreement made and entered into on , 200__, by and between
Grantor and other participants in the process for issuing anew license for the Project ("Find
Settlement Agreement”), Grantor desires to grant, transfer and convey this Conservation
Easement to Grantee, and Grantee desires to receive and accept this Conservation Easement,
upon and subject to certain terms and conditions, and

WHEREAS, in its present state as a very large, undevel oped area, the Protected
Property possesses natural, scenic, open space, forest, wildlife habitat, watershed protection,
higtorica, cuturd, educationa and/or recreationa vaues (collectively, "Conservetion Vaues®)
which Conservation Vaues are of great importance to Grantor, the people of and vistorsto
Blount and Monroe Counties, and the people of and visitors to the State of Tennessee; and

WHEREAS, the characteristics of the Corridor Lands, their current use and state
of improvement, are described in areport entitled Baseline Report of , dated
prepared by Grantee for Grantor (the “Baseline Report”); Grantor having
worked with Grantee to ensure that the report is a complete and accurate description of the
Corridor Lands as of the date of this Corridor Easement, with said Baseline Report to be used by
Grantor and Grantee to assure that any future changes in the use of the Corridor Lands will be
congstent with the terms of this Corridor Easement, but which Basdline Report is not intended to
preclude the use of other evidence to establish the present condition of the Corridor Lands if
thereis a controversy over its use; and

WHEREAS, Grantor intends and Grantee acknowledges that this Conservation
Easement herein granted shdl at dl times remain subject to dl gpplicable provisons of the
Project License, and dl activities undertaken by Grantor or any Transferee in connection
therewith, and any other lawful requirements of FERC, aswdll as dl rights and obligations of
Grantor or any Transferee, as they may deem necessary in their sole discretion, to maintain and
operate the Project, Power Line Areas and al power tranamission lines, utility lines of any
nature, communication lines, related equipment and al associated improvements (collectively
“Power Lines, Equipment and Improvements’) specificaly including, but not limited to, access
to Power Lines, Equipment and Improvements, and other Project and non-Project land aress,
Power Line Areas, or otherwise, for Project, power generation, power transmission and other
utility purposes provided that Grantor will make reasonable efforts to assure that its continued
use of the Protected Property will preserve, protect and promote the Conservation Values; and

WHEREAS, Grantee meets the requirements of a"qualified organization" under
Section 170(h) of the Internal Revenue Code of 1986, as amended (the "Code") and isa publicly
supported, tax-exempt non-profit organization under 88 501(c)(3) and 509(a)(1) of the Code; and

WHEREAS, Grantor and Grantee desire to conserve the Conservation Vaues of
the Protected Property that are vital to the ecologica integrity of the Southern Appaachian
ecoregion; and
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WHEREAS, Grantor intends that the Conservation Vaues of the Protected
Property be preserved and maintained by the continuation of land use patterns, including,
without limitation, those rdaing to natural, scenic, open space, forest, wildlife habitat, watershed
protection, historicd, culturd, educationa and/or recreationd uses exidting at the time of this
Consarvation Easement, and which alow continued management of the lands as part of the
Tennessee Wildlife Management Areg, as gpplicable; and

WHEREAS, the Tennessee Conservation Easement Act of 1981, as amended
through the date hereof (the "Act"), 8§ 66-9-301, et seg. of the Tennessee Code Annotated,
permits the creation of conservation easements for purposes which include retaining land or
water areas predominantly in their natural, scenic, open or wooded condition or as suitable
habitat for fish, plants or wildlife and preserving the historicd, architecturd, archaeologicd, or
cultura aspects of the Protected Property; and

WHEREAS, Grantor and Grantee intend to create with this document a
"consarvation easement” asthat term is defined in the Act.

NOW, THEREFORE, in consderation of the above and the mutua covenants,
terms, conditions and regtrictions contained herein, Grantor hereby grants and conveysto
Grantee this Conservation Easement, for aperiod of time not to exceed the Term (defined below)
of the Project License asissued by FERC, in and over the Protected Property of the nature and
character, and only to the extent hereinafter set forth.

1. Definitions.

@ "Affiliates’ means any other individud, corporation, partnership,
association, limited liability company, joint stock company, trust or other unincorporated
organization that is directly or indirectly, or through one or more intermediaries, controlled by or
under the common control of Grantor.

(b) "Option Agreement” means the Agreement for Option and Sale of Red
Estate entered into between the parties and dated , 200

(© " Resarved Rights' shdl have the meaning and include dl rights reserved
by Grantor under Section 5 hereof.

(d) " Successor-intInterest” shdl mean the surviving entity resulting from the
merger, consolidation or other corporate restructuring by or of Grantor, provided, however, that
the surviving entity is the authorized licensee of the Project License.

(e "Trandferee’ means Affiliates and Successors-in+Interest, and shdll, for the
purposes of this Conservation Easement, also include any successors, assigns or |essees of
Grantor, any owner of the Power Line Areas (and any successors or assigns thereof) and any
Project License holder.
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® "TWRA Agreements' means that License Agreement made and entered
into by and between Grantor and the Tennessee Wildlife Resources Agency ("TWRA"), on April
6, 1987, as amended by instrument dated October 23, 1996, and as supplemented by the
Cooperative Agreement made and entered into by said parties on May 30, 2002, and as such may
be amended, extended or replaced, from time to time.

2. Purpose. The purpose of this Conservation Easement is to assure that the
Protected Property will be preserved predominantly in its undeveloped, natural, scenic, open
gpace and/or forested condition during the Term of this Conservation Easement, and to prevent
any use of the Protected Property that will sgnificantly impair or interfere with the Conservation
Vaues or interests of the Protected Property. Grantor intends that this Conservation Easement
will restrict the use of the Protected Property to only such activities as are consstent with the
purpose of this Conservation Easement; however, Grantor specifically and unconditionally
reserves Reserved Rights for itself and any Transferee.

3. Term. This Conservation Easement shdl continuein full force and effect for the
duration of the Project License stated therein as years, ("Term"); however,
notwithstanding the foregoing, this Conservation Easement will terminate immediately in the
event that Grantor, its Affiliates or any of its Successors-in-Interest, shall cease to be the Project
License holder.

4, Prohibited Use. Subject to the rights and authority of any third party as provided
by law in connection with law enforcement or other emergency needs, any activity on or use of
the Protected Property inconsistent with the purpose of this Conservation Easement is prohibited.
Without limiting the generdity of the foregoing, the following activities and uses are expresdy
prohibited on the Protected Property, except Reserved Rights which are specificaly and
unconditiondly retained by Grantor and any Transferee:

@ No Construction. Except as necessary to ensure compliance with the
terms hereof, there shal be no constructing or placing of any building or structure of whatsoever
nature, recregtiond facility, fence, agphdt or concrete pavement, antenna, utility pole, tower,
conduit, line, sodium vapor light or any other temporary or permanent structure or facility in, on
or above the Protected Property. Furthermore, no signs, billboards or other advertising displays
shall be placed on the Protected Property. Notwithstanding the foregoing, signs may be placed
on the Protected Property that (i) Sate the name, address or other management information
pertaining to the Protected Property, (ii) identify or regulate permitted on-Site activities, (jii)
identify and acknowledge the cooperation of partiesinvolved in the preservation and protection
of the Protected Property and/or (iv) control unauthorized entry on or use of the Protected
Property, so long as such signs do not in ether placement, number, or design significantly
diminish the scenic character of the Protected Property.

(b) No Excavation. There shdl be no ditching, draining, diking, filling,
excavating, dredging, mining or drilling, remova of topsoil, sand, gravel, rock, mineras or other
materiads, nor any building of roads or change in the topography or surface hydrology of the
Protected Property in any manner.
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(© No Cutting or Removal. There shdl be no removd, harvesting,
destruction or cutting of trees, shrubs or plants, planting of trees, shrubs or plants, use of
fertilizers, plowing, grazing of domestic animals, or disturbance or change in the natura habitat
in any manner, except the cutting down or removal of trees or other vegetation for the purpose of
maintaining forest health and natura diversty of species and removing exatics and invasive
Species.

(d) No Dumping. There shdl be no storage or dumping of ashes, trash,
garbage, or other unsghtly or offensive materia, hazardous substance, or toxic waste, nor any
placement of underground storage tanks in, on, or under the Protected Property; there shall be no
changing of the topography through the placing of soil or other substance or materia such as
land fill or dredging spoils, nor shdl activities be conducted on the Protected Property that could
cause erosion or Sltation on the Protected Property.

(e No Pollution. There shdl be no pollution, dteration, depletion or
extraction of surface water, netural water courses, lakes, ponds, marshes, subsurface water or any
other water bodies, nor shall activities be conducted on the Protected Property that would be
detrimentd to water qudity or that could dter the naturd water level or qudity or flow in or over
the Protected Property.

® No Vehicles, Bikes, Horses. There shdl be no operation of motorized
vehicles, such as snowmobiles, dune buggies, motorcycles, dl-terrain or off-road vehicles, hang
gliders, arcraft, or any other types of mechanized vehicles. There shdl aso be no operation of
non-motorized bikes, or any other types of non-motorized vehicles or transportation modes on
the Protected Property. There shdl aso be no horses nor shdl there be the introduction of any
non-native species except as otherwise provided in Section 6(h) hereinbelow upon or onto the
Protected Property.

(9) No Exploration. There shal be no exploration for, or development and
extraction of, mineras and hydrocarbons by any mining method or any other method.

(h) Continuation of Current Redtrictions. This Conservation Easement and
the Protected Property shall remain subject to the terms, conditions and restrictions of the TWRA
Agreements, that certain Tennessee Department of Conservation Agreement dated March 30,
1970 (to the extent gpplicable), as such may be amended, extended or replaced, from time to
time, and to al encumbrances and restrictions which are presently of record and apply to the
Protected Property or any portion thereof.

5. Reserved Rights. Notwithstanding any prohibition or restriction set forth herein
to the contrary, and recognizing that Grantor is and shal remain the fee Smple owner of the
Protected Property, Grantor hereby specificaly, unconditionally and without restriction, charge
or assessment of any kind or nature reserves to itsdf and any Transferee the following rights,
powers and authorities as may be necessary, or appropriate:

@ Existing and Future Uses. Theright to use, and to redtrict the use of, the
Protected Property for any and al purposes in connection with the Project, Project License, the
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Power Line Areas, Power Lines, Equipment and Improvements and the Find Settlement
Agreement, including, but not limited to, (i) power generation, power transmission and other
utility purposes, (i) ingtallation, utilization, congtruction, recongtruction, operation, repair and
maintenance of pathways and roadway's (located or to be located on the Protected Property, non
Protected Property or otherwise), (iii) rights-of-way management, including, but not limited to,
vegetation and exotic species management and the right to utilize herbicides, in accordance with
best management practices and gpplicable law, including aerid application, for purposes of
controlling vegetation within such rights-of-way, (iv) Project recreation aress, (v) safety and
security, (vi) accessto or activities upon the Protected Property due to emergency or
extreordinary circumstances, including, but not limited to, fire and medica emergency, and (vii)
any other encumbrances or agreements to which Grantor is bound as of the date first above
written (including, without limitation, the Option Agreement), or any other lawful purposes
relating to the subject of this Section 5. The Conservation Easement herein granted shdl in dl
respects and at dl times remain subject to the terms and conditions of the Project License, and
Grantor’ s rights and obligations in connection therewith, and to any other lawful requirements of
FERC. Grantor will, however, make reasonable efforts to assure that its continued use of the
Protected Property will preserve, protect and promote the Conservation Vaues.

(b) Transfer. Theright to trandfer, asagn, convey, sl give, mortgage, or
lease the Protected Property, provided such conveyance is subject to the terms of this
Conservation Easement, and subject further, however, to the provisions of the Option
Agreement.

(© Tree Removal. Theright, but not the obligation, to cut and/or remove
falen, threastened, damaged or diseased trees, shrubs or plants required to maintain Power Line
Aresas, Power Lines, Equipment and Improvements, to cut firebreaks, to construct, reconstruct,
operate, repair and maintain ingress and egress pathway's or roadways on the Protected Property
solely for purposes in connection with the operation of the Project, Power Line Areas, Power
Lines, Equipment and Improvements and for such other Project, power generation, power
transmisson, or other utility purposes, including, but not limited to, reasonable removal or
cutting of trees, shrubs or plantsin a customary and historical manner. Notwithstanding the
foregoing, in the event that Grantor must rel ocate exigting roadways, it shal consult with
Grantee, Nationa Park Service (“*NPS’) and/or the United States Forest Service (“USFS’), as
applicable, prior to going forward with such relocation, but the consent of Grantee, NPS and/or
USFS to such road relocation shdl not be required.

(d) Ingress, and Egressand Project Maintenance. Theright to ingressad
egress to, from and over the Protected Property for any purpose and at any time relating to or
arising from the Reserved Rights, and to access other property owned or leased by Grantor or its
Transferees provided that such other property is used for purposes consistent with power
generation, power transmission and other utility purposes.

6. Grantee'sRights. To accomplish the purpose of this Conservation Easement and
subject to the other terms and conditions herein, the following rights are conveyed to Grantee:
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@ Right to Protect. Theright to preserve and protect the Conservation
Vaues of the Protected Property.

(b) Right of Entry. Theright of Grantee' s staff, contractors and associated
naturd resource management professonds (including employees and agerts of NPS, USFS and
TWRA) to enter the Protected Property and cross other lands retained by Grantor, by motor
vehicles on exigting roads at reasonable times and with prior notice, for the purposes of: (i)
ingpecting the Protected Property to determineif Grantor is complying with the covenants and
purposes of this Conservation Easement; (ii) enforcing the terms of this Conservation Easement;
(iii) alowing management of the Protected Property as a Tennessee Wildlife Management Areg;
(iv) taking any and dl actions with respect to the Protected Property as may be necessary or
appropriate, with or without order of court, to remedy or abate violations hereof; (v) making
scientific and educationa observations and studies and taking samples in such amanner as will
not disturb the use and quiet enjoyment of the Protected Property by Grantor or itsrights, duties
and obligations pertaining to any of the Reserved Rights; (vi) monitoring and management as
described below; (vii) preventing any activity on or use of the Protected Property that is
incong stent with the purpose of this Conservation Easement and requiring the restoration of such
areas or pieces of the Protected Property that may be damaged by inconsistent activity or use,
pursuant to remedies set forth in Section 14; and (viii) conducting due diligence evauations of
the Protected Property in accordance with and subject to the terms and provisions of the Option
Agreement.

(© Hiking Trails. Nothing herein shdl prohibit the development and
maintenance of hiking trails by Grantee so long as such trails do not interfere with or otherwise
impair Grantor’s Reserved Rights.

(d) Monitoring and Management. Theright, but not the obligation, to
monitor the natura habitats on the Protected Property and to manage them, to the extent deemed
appropriate by Grantee, to ensure their continued presence and viability on the Protected
Property. Such activities shal be in accordance with management practices of Grantee, which
may include, but not be limited to, mowing, trapping, prescribed burning, or the control of exctic
species, and related management activities that ensure the ecological integrity of the Protected
Property and/or remova of exotic, invasive or otherwise undesirable species.

(e Enforcement. The right to prevent any activity on or use of the Protected
Property that is inconsstent with the purpose of this Conservation Easement and to require the
restoration of such areas or features of the Protected Property that may be damaged by any
incongstent activity or use, pursuant to Section 14.

® Discretionary Consent. Grantor shal not be required to acquire
Grantee's consent for any purposes associated with the Project or Reserved Rights. If, owing to
unforeseen or changed circumstances, any of the activities listed in Section 4 are deemed
desirable by both Grantor and Grantee, Grantee may, in its sole discretion, give permission for
such activities, subject to the limitations herein. Such requests from Grantor for permission, and
permission for activities requiring Granteg's consent under Section 4, shdl bein writing
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ddivered to Grantee not less than thirty (30) days prior to the date Grantor intends to undertake
the activity in question, and shdl describe the proposed activity in sufficient detail to alow
Grantee to judge the consstency of the proposed activity with the purpose of this Conservation
Easement. The notice shal describe the nature, scope, design, location, time table and any other
material agpect of the proposed activity in sufficient detall to permit Grantee to make an
informed judgment asto its consistency with the purpose of this Conservation Easement.
Grantee may giveits permisson only if both Grantor and Grantee determine that such activities
(i) do not violate the purpose of this Conservation Easement and (i) ether enhance or do not
impair any significant conservation interests associated with the Protected Property.

(9) Grantee's Approval. Grantee shdl grant or withhold its gpproval in
writing within thirty (30) days of recaipt of Grantor's written request therefor. Except for
extraordinary or emergency circumstances, if Grantee fails to issue awritten gpprova or denid
of arequested activity within thirty (30) days of receipt of Grantor's written request therefor,
Grantee shall be deemed to have granted approva of the requested activity, and Grantor shal be
expressy authorized to proceed therewith.

(h) Biocontrol Agents. Notwithstanding any provisonsin Section 4 to the
contrary, Grantee and Grantor may jointly consent to the introduction of non-native species
(“Biocontrol Agents’) onto the Protected Property for the purpose of controlling exotic or
invasve species. The introduction of any Biocortrol Agent shal be gpproved in advancein
writing by Grantor and Grantee, and shal be consstent with or pursuant to a generaly accepted
program of introduction of a particular Biocontrol Agent gpproved or implemented by ether the
United States Department of Agriculture or the United States Department of the Interior.

7. Release. Upon termination of any of the rights and privileges granted under this
Congsarvation Easement, Grantee or its successors or assigns, shdl execute such instrument, upon
the request and to the satisfaction of Grantor, as necessary to evidence said termination. Such
ingrument shal be in whatever form as shdl be required for recordation in the appropriate
Regigter of Deeds office.

8. Grantee Acknowledgment. Grantee specificaly acknowledges and understands
that the easements, rights, privileges and licenses herein granted are subject to dl applicable
terms and conditions of the Project License, and to any other lawful requirements of FERC
thereunder, to the Reserved Rights, and to dl other conditions set forth hereunder. By accepting
the conveyance of this Conservation Easement, Grantee agrees that the easements, rights,
privileges and licenses herein conveyed will not be used in any manner that would endanger
hedlth, create a nuisance or otherwise be incompatible with the overadl recreationd uses
associated with the Project, or otherwise interfere with the Reserved Rights.

0. Public Access. Nothing contained in this Conservation Easement shdl give
Grantee or its successors or assigns the right to grant to the public aright to enter upon or to use
the Protected Property or any portion thereof if no such right existed in the public immediately
prior to the execution of this Conservation Easement; however, the Protected Property may be
used by the generd public as authorized by the mandeate of the entity which holds the fee
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ownership of the Protected Property, so long as the public use does not violate the prohibitions
lised in Section 4 above. Provided further that the Protected Property will continue to be
managed as a Tennessee Wildlife Management Area so long asthe TWRA Agreements continue
in effect. Additiondly, Grantor and any Transferees may restrict public access to any portion of
the Protected Property for safety or security purposes, or for any other purpose deemed
appropriate for the Project or power generation, power transmission or other utility purposes.

10. Hunting. Hunting shal be permitted on the Protected Property only to the extent
determined and authorized by TWRA under the TWRA Agreements or under other agreements
to which TWRA and the fee smple owner of the Protected Property are parties.

11.  Coss, Liabilities, Taxes and Environmental Compliance.

@ Costs, Legal Requirementsand Liabilities. Grantor retains all
responghilities and shal bear al cogts and ligbilities which are norma and incident to its
ownership and use of the Protected Property, including the maintenance of adequate liability
insurance coverage. Grantor remains solely respongble for obtaining any goplicable
governmenta permits and approvals for any congtruction or other activity or use permitted by
this Conservation Easement, and al such congtruction or other activity or use shal be undertaken
in accordance with dl applicable federd, state and local laws, regulations and requirements.
Grantor shdl keep the Protected Property free of any liens arising out of any work performed for,
materias furnished to, or obligationsincurred by Grantor. Nothing contained in the
Conservation Easement, however, shall be construed to entitle Grantee, or any other person or
entity claming by or through Grantee, to bring any action againgt Grantor for any injury to or
change in the Protected Property resulting from causes beyond the control of Grantor, induding,
without limitation, vandaism or illegd acts, fire, flood, storm, earth movement or any act of
God, or from any prudent action taken by Grantor under emergency conditions to prevent, abate
or mitigate any injury to the Protected Property, the Project, Power Line Aress, or Power Lines,
Equipment and Improvements resulting from any such causes.

(b) Taxes. Grantor shall pay dl red estate taxes and assessments lawfully
assessed againgt the Protected Property and shal provide to Grantee receipted tax bills or other
reasonable evidence satisfactory to Grantee within sixty (60) days of written request for same.

(© Control. Nothing in this Conservation Easement shall be construed as
giving rise, in the absence of ajudicid decree, to any right or ability in Grantee to exercise
physical or manageria control over the day-to-day operations of the Protected Property, or any
of Grantor's activities on the Protected Property, or otherwise to become an operator with respect
to the Protected Property within the meaning of The Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended ("CERCLA"), and Tenn. Code Ann. § 68-
212-101, et seq.

12. Mutual Release and Indemnification. Each party agrees to and hereby does
release, hold harmless, defend and indemnify the other from any and dAl liahilities, including, but
not limited to, damage to the Protected Property, persond injury (including deeth), losses,
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damages, judgments, costs, expenses and reasonable attorneys fees that the indemnified party
may suffer or incur as aresult of or arisng out of the activities of the indemnifying party on the
Protected Property.

13.  Title. Grantor covenants and represents that (i) Grantor is the sole owner and is
seized of the Protected Property in fee smple and has good right to grant and convey this
Conservation Easement; (i) except as set forth in Section 4(h), the Protected Property is free and
clear of any and dl liens, encumbrances, and exceptions except as are of record in the Register’s
Offices for Blount and Monroe Counties, Tennessee, as applicable, or otherwise ascertainable by
physical inspection of the Protected Property, (iii) Grantee shal have the use of and enjoy al of
the benefits derived from and arising out of this Conservation Easement; and (iv) as of the date
of this Conservation Easement and as of the date this Conservation Easement is recorded, the
Protected Property shal not be encumbered by a deed of trust, mortgage or Smilar monetary
lien.

14. Remedies.

@ Notice of Violation; Corrective Action. If either Grantor or Grantee
determines that a breach of the terms of this Conservation Easement has occurred or is
threatened (the “ non-breaching party”) by the other party (the “breaching party”), the nor+
breaching party shal give written notice to the breaching party of such violation and demand
corrective action sufficient to cure the violation and, where the violation involves injury to the
Protected Property resulting from any use or activity inconsstent with the purpose of this
Conservation Easement, to restore the portion of the Protected Property so injured to its prior
condition in accordance with a plan agreed upon by Grantor and Grantee.

(b) Injunctive Relief. If the breaching party failsto cure the violaion within
sixty (60) days after receipt of notice thereof from the non-breaching party, or under
circumstances where the violation cannot reasonably be cured within a sixty (60) day period, or
failsto begin curing such violaion within the sixty (60) day period, or fails to continue diligently
to cure such violation until finaly cured, the norn+breaching party may bring an action at law or
in equity in acourt of competent jurisdiction to enforce the terms of this Conservation Easement,
to enjoin the violation, ex parte as necessary, by temporary or permanent injunction, and to
require the restoration of the Protected Property to the condition that existed prior to any such
injury.

(© Damages. If thereisaviolaion of any of the provisons of this
Conservation Easement, the non-breaching party shal notify (by written insrument) the
breaching party, who shal promptly cure the violation by (a) ceasing the violation, or (b)
restoring the Protected Property to its condition before the violation, or (c) both, as the case may
be. The parties shdl have the right, but not the obligation, to pursue legd actions or proceedings
at law and equity to enforce the terms and conditions of this Conservation Easement, including,
but not limited to, the right to cause such violation to be cured, and if a court of competent
juridiction determines that a violation has occurred hereunder, the party in violaion shall
reimburse to the other, as applicable, for al reasonable expenses incurred, including, but not
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limited to, legd fees, whether in or out of court, and the cost of legd proceedings brought to cure
the violation or to collect such reimbursement.

(d) Scope of Relief. The parties rights under this Section 14 gpply equdly in
the event of either actud or threatened violations of the terms of this Conservation Easement.
The parties agree that their remedies at law for any violation of the terms of this Conservation
Easement are inadequate and that they shdl be entitled to the injunctive relief described in
Section 14(b), both prohibitive and mandatory, in addition to such other relief to which they may
be entitled, including specific performance of the terms of this Conservation Easement, without
the necessity of proving ether actud damages or the inadequacy of otherwise available legd
remedies. The parties remedies described in this Section 14 shdl be cumulaive and shdl bein
addition to dl remedies now or heregfter existing & law or in equity.

(e Costs of Enforcement. All reasonable, actud costs incurred by the
partiesin enforcing the terms of this Conservation Easement, including, without limitation,
actua costs and expenses of suit, actua and reasonable attorneys fees, and any costs of
restoration necessitated by any violation of the terms of this Conservation Easement shall be
borne by the breaching party.

® Forbearance. Forbearance by ether party to exercise its rights under this
Conservation Easement in the event of any breach of any term of this Conservation Easement by
Grantor or Grantee shall not be deemed or construed to be awaiver of such term or of any
subsequent breach of the same or any other term of this Conservation Easement, or of any of the
party’ srights under this Conservation Easement. No delay or omission by the partiesin the
exercise of any right or remedy upon any breach by the other shal impair such right or remedy
or be construed as awaiver.

(9) Waiver of Certain Defenses. The parties hereby waive any defenses of
laches, estoppd, or prescription.

(h) Acts Beyond Parties Control. Nothing contained in this Conservation
Easement shdl be congtrued to entitle a party to bring any action againgt the other for any injury
to or change in the Protected Property resulting from causes beyond the party’ s control,
including, without limitation, vandalism or illegd acts, unauthorized wrongful acts of third
parties, fire, flood, storm, earth movement, and acts of God, or from any prudent action taken by
ether party under emergency conditions to prevent, abate, or mitigate injury to the Protected
Property or the Project, or Power Lines, Equipment and Improvements resulting from any such
CalISES.

) Actsof Third Parties. Grantee may enforce such prohibition againgt
third parties as authorized under 8 66-9-307 of the Act.

15. Parties Subject to Easement. The covenants agreed to and the terms,
conditions, and regtrictions imposed by this Conservation Easement shall be binding upon
Grantor and Transferees and upon Grantee, and their respective employees, agents,
representatives, invitees, successors and assigns, and shall continue as a servitude running
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concurrently with the Term of this Conservation Easement, as provided in Section 3 and in
perpetuity if this Conservation Easement is converted to a permanent Conservation Easement
under Section 20.

16. Subsequent Transfers. Grantor agreesthat the terms, conditions, restrictions
and purposes of this grant or reference thereto will be inserted by Grantor in any subsequent deed
or other legd instrument by which Grantor divests either the fee Smpletitle or possessory
interest in the Protected Property.

17.  Merger. Grantor and Grantee agree that the terms of this Conservation Easement
shdl survive any merger of the fee and easement interest in the Protected Property through
gppropriate documentation depending upon the identity of the entity to which the Protected
Property or any interest therein is transferred. Notwithstanding the foregoing, in the event that
all or any portion of the Protected Property is conveyed to the USFS, NPS or TWRA (each a
“Government Agency”), Grantee shal be permitted to convey or assign this Conservation
Easement to such Government Agency pursuant and subject to the terms and provisions of the
Option Agreement, in which event the fee smple interest and the Conservation Easement may
merge, and the Protected Property shall then be subject only to (i) those rights reserved by or for
the benefit of Grantor (which rights shdl include, but not be limited to, the Reserved Rights of
Grantor herein) and (ii) terms and conditions to preserve, protect and promote the Conservation
Vaues, as st forth in the deed of conveyance of the fee Smple interest to Grantee, and/or in a
deed, memorandum of understanding or Smilar agreement to or with a Government Agency, as
aoplicable.

18.  Assignment. The parties hereto recognize and agree that the benefits and burdens
of this Conservation Easement are in gross and that Grantee may not transfer or assign the
benefits of this Conservation Easement to any party other than to a Government Agency without
the prior written consent of Grantor, which consent shal not be unreasonably withheld, delayed
or conditioned. Grantee further hereby covenants and agreesthat if it tranfers or assgnsthe
easement it holds under this indenture, any organization receiving the interest will be a"qudified
organization” asthat term is defined in 8 170(h) of the Code, that is organized and operated
primarily for one of the conservation purposes specified in 8170(h)(4)(A) of the Code, and
Grantee further covenants and agrees that the terms of the transfer or assgnment will be such
that the transferee or assignee will be required to continue to carry out for the Term of this
Conservation Easement the conservation purposes that the grant hereof was originally intended
to advance.

19. Extinguishment and Condemnation.

@ Extinguishment. If circumstances arise in the future during the Term of
this Conservation Easement that render the purpose of this Conservation Easement impossible to
accomplish, this Conservation Easement can only be terminated or extinguished, either at the
joint request of Grantor and Grantee, whether in whole or in part, or by judicial proceedingsina
court of competent jurisdiction. The amount of the proceeds to which Grantee shall be entitled,
after the stisfaction of prior claims, from any sde, exchange, or involuntary conversion of al or

C:\windows\TEMP\03-17-04 Term Easement (W0221407).DOC
DRAFT - 3/17/04

(wozzra07.13 12



DRAFT - 3/17/04

any portion of the Protected Property subsequent to such termination or extinguishment, shdl be
the stipulated fair market value of this Conservation Easement, or proportionate part thereof, as
determined in accordance with Section 19(b) or Interna Revenue Code (“1RC”) Regulation §
1.170A-14, if different.

(b) Valuation. This Conservation Easement congtitutes ared property
interest immediately vested in Grantee, which, for the purposes of Section 19(a) the parties
dipulate to have afair market vaue determined by multiplying (1) the fair market vadue of the
Protected Property unencumbered by this Conservation Easement (minus any increasein value
after the date of this grant attributable to improvements) by (2) x/y, which isthe rétio of the
vaue of this Conservation Easement at the time of the grant to the vaue of the Protected
Property, without deduction from the vaue of this Conservation Easement, at the time of this
grant. (The vaues at thetime of this grant are or shdl be those values used for this grant
pursuant to 8 170(h) of the Code. For the purposes of this section, the ratio of the value of this
Conservation Easement to the vaue of the Protected Property unencumbered by this
Conservation Easement shdl remain congtant.) It isintended that this Section 19(b) be
interpreted to adhere to and be consistent with IRC Regulation § 1.170A-14(g)(6)(ii). Fair
Market Vdue shdl be determined using the Uniform Appraisds Standards for Federd Land
Acquigtions (2000), as may be revised from timeto time.

(© Condemnation. If dl or any part of the Protected Property istaken by
exercise of the power of eminent domain or acquired by purchasein lieu of condemnation,
whether by public, corporate or other authority, so asto terminate this Conservation Easement, in
whole or in part, Grantor and Grantee shdl act jointly to recover the full value of the interestsin
the Protected Property subject to the taking or in lieu purchase and dl direct or incidental
damages resulting therefrom.  All expenses reasonably incurred by Grantor and Granteein
connection with the taking or in lieu purchase shall be paid out of the amount recovered.
Grantee's share of the balance of the amount recovered shal be determined by multiplying the
balance by the retio set forth in Section 19(b).

(d) Application of Proceeds. Grantee shal use any proceeds received under
the circumstances described in this Section 19 in amanner consstert with its conservation
purposes, which are exemplified by the grant of this Conservation Easement.

20. Conversion to Permanent Conservation Easement. In the event that the option
granted in the Option Agreement is exercised by Grantee, this Conservation Easement shdl
become a Permanent Conservation Easement as to the portion of the Protected Property
conveyed to Grantee pursuant thereto and shdl continue in perpetuity, never merging with the
underlying fee, subject to the merger of this Conservation Easemert with the underlying fee
sampleinterest in the event that this Conservation Easement and the underlying fee smple
interest are both conveyed to a Government Agency, as described in Section 17 hereof. In any
event, said deed conveying such underlying fee smple interest shal be subject to the Reserved
Rightsin favor of Grantor and any Transferee.
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21. Miscellaneous Provisions.

@ Estoppel Certificates. Upon request by Grantor, Grantee shal within
twenty (20) days execute and ddliver to Grantor, or to any party designated by Grantor, any
document, including an estoppd certificate, which certifies, to the best of Grantee's knowledge,
Grantor's compliance with any obligation of Grantor contained in this Conservation Easement or
otherwise evidences the status of this Conservation Easement. Such certification shdl be limited
to the condition of the Protected Property as of Granteg's most recent ingpection. If Grantor
requests more current documentation, Grantee shal conduct an inspection, a Grantor's expense,
within thirty (30) days of receipt of Grantor's written request thereof.

(b) Termination of Rightsand Obligations. A party'srights and obligations
under this Conservation Easement terminate upon transfer of the party's interest in this
Conservation Easement or Protected Property, except that liability for acts or omissons
occurring prior to transfer shdl survive trandfer.

(© Severability. If any provison of this Conservation Easement or the
application thereof to any person or circumstance is found to be invdid, the remainder of the
provisons of this Conservation Easement and the gpplication of such provisonsto persons or
circumstances other than those asto which it isfound to be invalid shal not be affected thereby.

(d) Gender; Number. Whenever the context of this Conservation Easement
S0 requires, references of the masculine gender shal include the feminine or neuter gender and
corporate or other such entities, the sngular number shdl include the plural and vice versa, and
reference to one or more parties hereto shdl include al authorized assignees of Grantee and any
Transferee.

(e Expenses. Except for such costs and expenses for which ether party may
be liable pursuant to the provisons of Section 14 hereinabove, each of the parties shall bear its
own cost and expense (including legd fees and expenses) incurred in connection with this
Conservation Easement and the transactions contemplated hereby.

® Entire Agreement and Amendment. This Conservation Easement
represents the fina agreement between and understanding of the parties regarding the subject
matter hereof and may not be changed, amended or modified except by an instrument in writing
executed by the parties hereto.

(9) Captions. The captions herein have been inserted soldy for convenience
of reference and are not a part of this Conservation Easement and shall have no effect upon
congtruction or interpretation.

(h) Counterparts. The parties may execute this ingrument in two or more
counterparts, which shal, in the aggregate, be signed by both parties; each counterpart shal be
deemed an origina indrument as againg any party who has sgned it. In the event of any
disparity between the counterparts produced, the recorded counterpart shall be controlling.
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) Notices. All notices, demands, requests, consents, approvals or
communications that either party desires or is required to give to the other shal bein writing.
Any such notices, demands, consents, approvals or communications may be sent to the intended
recipient at the address set forth hereinbelow using registered or certified mall, return receipt
requested, persona delivery, or expedited courier, but no such notice, demand, consent, approva
or communication shall be deemed given unless and until it is actualy received by the intended
recipient. The parties may change the address to which notices, demands, consents, gpprovals
and other communications hereunder are to be delivered by giving the other party written notice
in the manner herein st forth.

If To Grantor:

If to Grantee:

()] Evidence of Termination of Reserved Rights. In the event Grantor
determines, in its sole discretion, that reservation of some or dl of its Reserved Rightsisno
longer necessary, it shdl notify Grantee in writing and, upon the written request of Grantee,
execute in recordable form such documentation as the parties agree is appropriate to evidence the
termination of said Reserved Rights or any portion thereof.

(k) Applicable Law. Theinterpretation and performance of this
Conservation Easement shal be governed by Tennessee law, without regard to rules or laws
governing conflicts of law.
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IN WITNESS WHEREOF, the parties have executed this Conservation Easement by
their duly authorized representatives the day and yeer first above written.

GRANTOR:
ALCOA POWER GENERATING INC.

By:

Its:

GRANTEE:

THE NATURE CONSERVANCY

By:

Its:

STATE OF )

)
COUNTY OF )
Before me, the undersigned authority, a Notary Public in and for said County and
State, personaly appeared , withwhom | am personally
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdlf to bethe of ALCOA POWER
GENERATING INC., the within named bargainor, a corporation, and that he as such

, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himself as

Witness my hand and sedl at officethis day of ,

200

Notary Public

My Commission Expires.
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STATE OF )

)
COUNTY OF )
Before me, the undersigned authority, a Notary Public in and for said County and
State, personally appeared , With whom | am personally
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdlf to be the of THE NATURE
CONSERVANCY, the within named bargainor, a corporation, and that he as such
, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himsdf as

Witness my hand and sedl at office this day of

200

Notary Public

My Commission Expires:
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EXHIBIT LIST

*Exhibit A Description of Protected Property

*Exhibit B Description of Property Not Included
in Protected Property

*To be developed prior to execution of the Conservation Easement
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This Insrument Prepared By:

Wayne R. Kramer, Esq.

KRAMER, RAYSON, LEAKE, RODGERS& MORGAN, LLP
P. O. Box 629

Knoxville, TN 37901-0629

AGREEMENT FOR OPTION AND SALE OF REAL ESTATE

THISAGREEMENT FOR OPTION AND SALE OF REAL ESTATE (“Option
Agreement”) ismade this day of , 200_ (“Commencement Date’), between
ALCOA POWER GENERATING INC., acorporation organized and existing under and by
virtue of the laws of the State of Tennessee, with officesin Knox and Blount Counties,

Tennessee and addresses of and , respectively
(“Optionor”), and THE NATURE CONSERVANCY, a not-for-profit corporation incorporated
under the laws of the Didtrict of Columbia, which is headquartered at 4245 North Fairfax Drive,
Arlington, Virginia 22203-1606, and which maintains aloca office at 2021 21% Avenue South,
Suite C-400, Nashville, Tennessee 37212 ("Optionee”).

*FY*WITNESSETH***

WHEREAS, Optionor isthe owner in fee smple of certain redl property located in
Blount and Monroe Counties, Tennessee, the generd location of which isin the vicinity of the
Chilhowee and Caderwood Reservoirs, and consisting of approximately 3,900 acres, more or
less, as more particularly described on Exhibit A attached hereto and incorporated herein by
reference (the “ Protected Property”); and

WHEREAS, Optionor operates power generating facilitiesin the Little Tennessee River
Valley asthe licensee of the Tapoco Hydrod ectric Project under alicense issued by the Federd
Energy Regulatory Commission (“FERC”) as Project No. 2169 (the “ Project”); and

WHEREAS, the Protected Property shal specificadly exclude dl real property more
particularly described on Exhibit B, atached hereto and incorporated herein by reference, which
property isretained in fee ownership by Optionor, and is utilized for purposes which may
include, but are not limited to, purposes reated to the Project, utilization for corridors or rights-
of-way in connection with power transmisson lines, communications, digtribution or utility lines
of any nature, and related plant and equipment (collectively the "Power Line Aress'); and

WHEREAS, on , 200 , the new license for the Project was issued to
Optionor by FERC, asthat license may be amended (“Project License’); and

WHEREAS, in furtherance of the Project and in compliance with that certain Find
Settlement Agreement made and entered into on , 200, by and between
Optionor and other participants in the process for issuing a new license for the Project ("Find
Settlement Agreement”), the parties desire to execute this Option Agreement and to otherwise
more fully define the rights and obligations of the partiesin and to the Protected Property.
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NOW, THEREFORE, for and in consderation of the promises, mutua covenants and
agreements of the parties, and subject to the terms, conditions and restrictions contained herein,
Optionor hereby grants to Optionee, and Optionee hereby accepts this Option Agreement ,
subject to the following terms and conditions:

SECTION I.
Option to Purchase

1 Option Term. This Option Agreement shdl begin on the Commencement Date
and shadl terminate as to the Protected Property or such portion thereof when Optionee failsto
timey ddiver an Exercise Notice (defined below) to Optionor or to effect the Closing (defined
below), within the Closing Period (defined below) (“Option Term”).

2. Grant of Option. Optionor hereby grants unto Optionee the exclusive right and
option to purchase the Protected Property, or any portion thereof, as applicable, upon the terms
and conditions set forth herein, if, during the Option Term, Optionor: (i) eectsto convey dl of
itsright, title and interest in and to the Project to a third- party which isnot an Affiliaie or a
Successor-in-Interest of Optionor; or (i) Optionor eectsto divest itsdf of fee ownership of any
portion or al of the Protected Property (and this provison 2(ii) shall run with the Protected
Property, and apply each time or times Optionor electsto divest itsdlf of fee ownership of any
portion of the Protected Property provided a Lapse (defined below) has not occurred); or (iii) the
Project is decommissioned as defined under the Federal Power Act, 16 U.S.C. 87914, et seq., and
its implementing reguletions (collectively, the "Option Rights’). "Affiliates’ means any other
individua, corporation, partnership, association, limited liability company, joint slock company,
trust or other unincorporated organization that is directly or indirectly, or through one or more
intermediaries, controlled by or under the common control of Optionor. "Transfereg” means
Affiliates and Successors-intInterest, and shdl, for the purposes of this Option Agreement, aso
include any successors, assigns or lessees of Optionor any owner of the Power Line Areas (and
any successors or assigns thereof) and any Project License holder. " Successor-in-Interest” shal
mean the surviving entity resulting from the merger, consolidation or other corporate
restructuring by or of Optionor, provided, however, that the surviving entity is the authorized
licensee of the Project License.

3. Notice of Option Rightsto Optionee; Exercise of Option. Optionor shall
deliver written notice of the Option Rights to Optionee in accordance with the notice provisons
of Section I11, Paragraph 4, which notice shall describe in detail the Protected Property to be
divested pursuant to Section |, Paragraph 2(i) or (ii) above, or upon receipt by Optionor of notice
that the Project has been decommissioned, as required by Section |, Paragraph 2(iii) andin dl
cases such notice shdl contain the Purchase Price at which such property shal be sold as
determined according to Section |1, Paragraph 2, together with a complete copy of the gppraisa
prepared pursuant thereto ("Option Notice"). From and after the date of receipt of the Option
Notice, Optionee shdl have eighteen (18) months to deliver to Optionor written notice of its
intent to exercise the Option Rights set forth in the Option Notice, together with the Deposit
(defined below), which is more particularly described in Section 11, Paragraph 2(c)(i)
(collectively, specificaly including the Deposit, "Exercise Notice").
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4, Closing. Inthe event that Optionee delivers the Exercise Notice to Optionor,
consummetion of the transaction which conveys legd title to that portion (or dl) of the Protected
Property which is the subject of the Option Notice shall occur on or before the expiration of
eighteen (18) months following Optionegs delivery of the Exercise Natice (“Closing Period”).
All the events necessary to effect the transfer and conveyance of the Protected Property, and
delivery of al documents and instruments associated therewith, are hereinafter referred to asthe
"Cloang."

5. Failure of Optioneeto Respond or Close. In the event that Optioneefailsto
timely ddiver an Exercise Notice to Optionor or to effect the Closing within the Closing Period,
the rights and obligations of Optionor and Optionee hereunder shdl permanently lgpse as to that
portion of the Protected Property which is described in the Option Notice (“Lapse’), and such
portion affected by the Lapse shall no longer be Protected Property hereunder ("L apsed
Property"). Following a Lapse, Optionor shal have no further duty or obligation to Optionee
and shdl be entitled to fregly transfer title to the Lapsed Property, subject to the Term
Conservation Easement and Declaration of Restrictive Covenants dated granted by
Optionor to Optionee (the “ Conservation Easement”), so long as the sameisin full force and
effect.

6. Accessto Property for Due Diligence. Following ddlivery of the Option Notice,
and prior to the Closing, Optionor grants to Optionee, Optionee' s employees, agents and
representatives, the right, at reasonable times during normal business hours to conduct on the
Protected Property, at Optionee' s expense, dl studies (including environmental studies), tests,
surveys, examinations and explorations deemed necessary by Optionee to complete due diligence
prior to the Closing (“Due Diligence’). It isfurther understood and agreed that accessto the
Protected Property for purposes of conducting any such Due Diligence shdl be specificaly
subject to and conditioned upon the provisions of Section |, Paragraph 7 hereinbelow.

7. Due Diligence Obligations of Optionee. Notwithstanding any other provisonin
this Option Agreement which might be interpreted to the contrary, Optionee sright, and the right
of its agents and representatives, to enter upon the Protected Property to conduct its Due
Diligence shdl be subject to the following redtrictions and conditions:

@ Optionee shdl provide written notice, in accordance with Section 11,
Paragraph 4 hereinbelow, not less than ten (10) days prior to entry onto the Protected Property,
which notice provides the date, time, genera location and purpose of such entry. Optionor shall
be entitled, but not obligated, to have a representative present during al such entries thereon.

(b) Any Due Diligence activity conducted by Optionee shdl be conducted on
the Protected Property which isthe subject of the Option Notice and shdl be conducted in
compliance with any and al gpplicable laws and regulations, and the Conservation Easemernt,
but subject to Optionee s right to operate motor vehicles on existing roads on the Protected
Property to carry out such Due Diligence explorations.

(© Optionee shdl take any and dl action and implement dl protection
necessary to ensure that al Due Diligence activity conducted on, and any equipment, materias

C:\windows\TEMP\03-17-04 Term Option Agreement (W0221408).DOC
DRAFT - 3/17/04

(W0221408.1} 3



DRAFT - 3/17/04

and substances generated, used or brought onto, the Protected Property by Optionee and its
employees, agents, representatives and invitees pose no threet to the safety or hedlth of persons
or the environment and cause no damage to either the Protected Property or any other person.

(d) Optionee shdl be solely responsible for the security and safety of its
activities, employees, agents, representatives, invitees, equipment and materials brought on the
Protected Property.

(e Optionee shdl be responsible for, and shal defend, indemnify and hold
harmless Optionor from and againgt, any loss or damage to the Protected Property or other
property or persona injury (including deeth), incurred by Optionor or any person as aresult of
Optionee s activities hereunder, including, but not limited to, costs, expenses and reasonable
attorneys fees.

) Optionee shdl restore the Protected Property to substantialy the same
condition as prior to Optionee' s entry onto the Protected Property.

(9) Optionee shdl have the right to update its Due Diligence investigations
immediately prior to Closing, and in the event that the condition of the Protected Property has
materialy changed during the period of time between completion of such Due Diligence
investigations (a“ Change in Condition”), Optionee shall provide to Optionor written notice
thereof no less than ten (10) days prior to Closing with a description of the Changein Condition.
Optionor shdl respond in writing not later than five (5) days after receipt of such notice to state
whether Optionor shal remediate, to the reasonable satisfaction of Optionee, the Changein
Condition, or whether Optionor refuses to remediate the Change in Condition, which right to
refuse is hereby specificaly reserved. The Closing date shall be extended for a reasonable time
to dlow for such remediation. If Optionor refuses to remediate the Change in Condition, or in
the event the condition of the Protected Property to be conveyed materidly changed within the
ten (10) day period prior to Closing, then, in either of such events, Optionee shal have the right
to terminate this Option Agreement upon written notice to Optionor, the Deposit shall
immediately be refunded to Optionee, and neither party shdl have any further duty or obligation
to the other under this Option Agreement.

8. Action in Connection with the Protected Property. Optionor agreesthat during
the Option Term, and prior to Closing if Optionee hastimely ddlivered the Exercise Notice,
Optionor shdl not, without the prior written consent of Optionee, take any action that will impair
the title to the Protected Property, or grant or by failure to act cause alien to be lodged or filed
againgt the Protected Property, except as permitted in the Conservation Easement.

9. Optionor's Environmental Analysis. Notwithstanding any other provisonin
this Option Agreement to the contrary, in the event Optionee timely ddlivers the Exercise Notice
to Optionor, then Optionor, as the owner of the Protected Property and as a matter of corporate
policy, reserves the right to perform an environmenta study in connection with the Protected
Property. If, upon the completion of said sudy and if said study identifies an environmenta
impairment such that Optionor decides not to convey a portion of the Protected Property to
Optionee (“Retained Property”) (which right not to convey under such circumstancesis
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specifically reserved to Optionor), Optionor shdl notify Optionee in writing of such decision,
identifying the Retained Property. The remaining portion of the Protected Property (other than
the Retained Property) shal continue to be subject to the option granted herein and Optionee
may proceed with the purchase thereof pursuant to the terms and conditions of this Option
Agreement with the Purchase Price (defined below) adjusted accordingly by the Appraiser
(defined below). Provided further, however, that under such circumstances, the Retained
Property shdl not at any time thereafter be conveyed to any person or entity other than to
Optionee or an Affiliate (defined below) or Successor-in-Interest (defined below) of Optionor,
without first giving written notice to Optionee as provided in Section |11, Paragraph 4
hereinbelow. Optionee shdl then again have the right to exercise the option herein granted asto
the Retained Property for a period of eighteen (18) months following said notice and an
additiona eighteen (18) months after the exercise of said option in which to close. In the event
S0 exercised, said option shal in al other respects be upon the same terms and provisons as
provided herein, except that the Purchase Price (defined below) for the Retained Property shall
be determined as of the date such notice from Optionor to Optionee (relative to the Retained
Property) is given under this Section |, Paragraph 9. A separate appraisa of the Retained
Property shdl be performed at the expense of Optionor following the same procedure used for
the principle appraisal of the Protected Property. The Deposit shdl be gpplied at Closing to the
purchase of the Protected Property, less any Retained Property, and to the extent the Deposit
exceeds the Purchase Price for the Protected Property less the Retained Property, any such
excess shdl be refunded to Optionee at Closing.

10. Memorandum of Option Agreement. The patiesshdl, a any time, a the
request of either one, and as soon as reasonably practicable, execute duplicate originas of an
instrument, in recordable form, which congtitutes a Memorandum of this Option Agreemernt,
setting forth a description of the Protected Property, Option Term and such other reasonable
provisions as the parties may agree.

SECTION I
Agreement of Saleand Transfer

Upon timely delivery of the Exercise Notice to Optionor pursuant to Section |
hereinabove, the parties hereto agree and intend to be legdly bound asfollows:

1. Transfer and Conveyance of Title. At Closng (asdefined in Section |, Paragraph
4), Optionor shdl transfer and convey to Optionee, dl of Optionor’sright, title and interest in
and to the portion of the Protected Property which is described in the Option Notice by Generd
Warranty Deed (“Deed”) subject to (a) current red estate taxes, if any, which are to be prorated
as of the Closing; (b) other standard and customary title insurance exceptions gpplicable to
transactions of the type and nature herein contemplated; (c) a reservation by Optionor of its
Reserved Rights (as described in the Conservation Easement) which shal run with the land and
to the extent deemed necessary by Optionor, a covenant in the Deed requiring any subsequent
conveyance by Optionee of the Protected Property or any interest therein or portion thereof to
include, through deed or other gppropriate documents, terms and conditions that preserve, protect
and promote the Conservation Vaues and Optionor’ s Reserved Rights as contained and
described in the Conservation Easement; (d) the TWRA Agreements (as defined in the
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Conservation Easement) and that certain Tennessee Department of Conservation Agreement
dated March 30, 1970 (to the extent applicable), as such may be amended, extended or replaced,
from time to time; and (€) such other liens, encumbrances and exceptions as are of record in the
Regigter's Offices for Blount and Monroe Counties, Tennessee, as applicable to the specific
portion of the Protected Property conveyed, or otherwise ascertainable by physical ingpection of
the Protected Property, provided that Optionor covenants that at the time of the conveyance, no
portion of the Protected Property shal be encumbered by a deed of trust, mortgage or Smilar
monetary lien.

2. PurchasePrice and Payment.

(& The purchase price (“ Purchase Price’) for any transfer contemplated under
this Option Agreement shdl be the fair market vaue (“FMV”) of the portion of the Protected
Property which isthe subject of the Option Notice. The Purchase Price (which shdl beincluded
in the Option Notice) shall be determined by an gppraiser sdlected by Optionor. Prior to sending
the Option Notice and prior to having the appraisal performed, Optionor shal send anotice
(“Initid Notice”) to Optionee that it intends to send the Option Notice. Upon receipt of said
Initid Notice, Optionee may consult or otherwise work with the United States Forest Service
(“USFS’), Nationa Park Service (“NPS’) and the Tennessee Wildlife Resources Agency
(“TWRA”) (collectively “Government Agencies’) and shdl supply to Optionor alist of no fewer
than five (5) appraisers, said list of appraisers to be ddivered to Optionor within sixty (60) days
of the date Optionor notifies Optionee of itsintent to send the Option Notice. Optionor shall
then salect an appraiser from such list of appraisers (“Appraiser”) and shal send anotice to
Optionee identifying said Appraiser so sdlected by Optionor. If such alist of gppraisersis not
delivered to Optionor within said sixty (60) day period, Optionor shall have the right to select
any appraiser it deems appropriate (also referred to hereinafter as“ Appraiser”).

(b) Oncethe Appraiser has been sdlected as provided herein, Optionor shall work
with Optionee and the Government Agencies to develop the scope and terms of work for such
gopraisa (“Work Order”) which the Appraiser will follow in connection with the preparation of
the gppraisa of that portion of the Protected Property intended for sde (“Appraisa”). Said Work
Order shdl (i) be agreed upon by Optionor and the Government Agencieswithin_ days of
the notice given by Optionor identifying the Appraiser asrequired in Section |1, Paragraph 2(a)
hereinabove, (ii) include the requirement that the portion of the Protected Property to be
gppraised shdl be gppraised using sandard land vauation methods as set forth in the Uniform
Appraisd Standards for Federal Land Acquisitions (2000) as may be revised from time to time
and (iii) provide that the interest in the portion of the Protected Property so appraised be the fee
sampleinterest therein subject to the Conservation Easement and any rights proposed to be
retained by Optionor pursuant to Section |1, Paragraph 1(c), induding, without limitetion, the
Reserved Rights as set forth in the Conservation Easement. Theregfter, Optionor shal direct that
the Appraiser appraise the portion of the Protected Property intended for sae in accordance with
the Work Order. The cost of such Appraisa shall be paid by Optionor and said Appraisa shall
be completed no later than six (6) months after the notice identifying the Appraiser is sent by
Optionor. The FMV of the portion of the Protected Property appraised as set forth in the
Appraisa shdl be the Purchase Price and such Purchase Price shdl beincluded in the Option
Notice from Optionor to Optionee.
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(¢) The Purchase Price shdl be payable asfollows:

(i)  Ten percent (10%) of the Purchase Price shall be payable by Optionee
to Optionor in cash upon delivery of the Exercise Notice as a deposit
(“Deposit”) to be credited toward the Purchase Price, either by
cashier’s check or wire transfer, at the discretion of Optionor. At
Optionee' s request at the time such Deposit is ddlivered, the Deposit
shall be placed into an escrow account, to be held by atitle attorney
selected by Optionor, subject to the terms of this Option Agreement
and astandard escrow agreement executed by the parties, which
escrow agreement shdl provide for the Deposit to be invested in an
interest bearing account with said interest accruing to the benefit of
Optionee and to become a part of the Deposit.

(i)  Theremaining ninety percent (90%) of the Purchase Price shdl be
paid by Optionee to Optionor in cash a Closing, ether by cashier's
check or wire transfer, at the discretion of Optionor.

3. Reservation of Easement. The parties agree that any deed conveying title to any
portion of the Protected Property to Optionee shall reserve to Optionor and any Transferee a
permanent easement that contains the Reserved Rights as defined in and held by Optionor under
the Conservation Easement ("Reserved Rights').

4. Condition Precedent to Closing. In addition to al other terms and conditions of this
Option Agreement, and as a condition precedent to Closing, Optionee must agree to and execute
for recording an amendment to the Conservation Easement, which shall sate thet the
Conservation Easement shdl be permanent and run with the Protected Property described in the
Option Notice, never merging with the underlying fee, except in the event that the Protected
Property described in the Option Notice, together with Optionee' s interest in the Conservation
Easement, is conveyed by Optionee to the USFS, NPS or TWRA (each a“Government
Agency”). Intheevent of such transfer of the fee smple interest and Optionee s rights under the
Conservation Easement in such Protected Property described in the Option Notice, the
Conservation Easement asto the Protected Property described in the Option Notice may merge
(subject to Optionor’'s Reserved Rights) with the underlying fee. Additionaly, and asa
condition to Closing, Optionee shal develop amemorandum of understanding (“Memorandum
of Underganding”) or amilar agreement with the USFS or a deed to or Memorandum of
Understanding or smilar agreement with the NPS or TWRA, as applicable, the terms and
conditions of which shdl be mutualy agreeable to Optionor, Optionee, USFS, NPS or TWRA,
as gpplicable, to address the management of the Protected Property, or the portion thereof which
is described in the Option Notice, in amanner to preserve, protect, and promote the Conservation
Vaues and Optionor’s Reserved Rights as contained and described in the Conservation
Easement. 1n the event the condition precedent herein set forth is not satisfied, then in that event,
Optionor shall have the right to terminate this Option Agreement upon written notice to Optionee
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whereupon the Deposit shdl immediately be refunded to Optionee and neither party shdl have
any further duty or obligation to the other under this Option Agreement.

5. Possession. At Closing, Optionor shdl deliver to Optionee possession of the
Protected Property.

6. Second Conveyanceto USFS, NPSor TWRA. The parties agree that the
conveyance of any portion of the Protected Property to Optionee (each such conveyance
hereinafter referred to separately as a” First Conveyance’) is contingent upon Optionee's
conveyance of al of itsright, title and interest in and to said portion of the Protected Property to
the USFS, NPS or TWRA, as deemed appropriate based on consultation with these agencies,
within two (2) years of the Closing (“ Second Conveyance’). Thistwo (2) year period may only
be extended with the prior written consent of Optionor, which consent shdl not be unreasonably
withheld, upon a showing by one or dl of these agencies that good faith efforts have been made
to obtain the necessary authorization and funding to complete the Second Conveyance. Legd
title for any portion of the Protected Property north of the Little Tennessee River, if both TWRA
and USFS decline to take title, may be transferred to the NPS if authorized by the United States
Congress. Optionee shdl neither require nor accept any congderation from a Government
Agency greater than that paid by Optionee to Optionor, except for any interest costs, survey
costs, recording fees or title charges incurred by Optionee that can be directly attributed to this
transaction. 1n no case may Optionee accept payment or consideration in excess of the FMV of
the property interests transferred. Notwithstanding the foregoing, Optionee may continue to hold
legd title to the Protected Property acquired in the First Conveyance until either USFS, NPS, or
TWRA isready and able to take title to the same; however, Optionee must manage such
Protected Property in accordance and consstent with the terms and restrictions set forth in the
Conservation Easement until effectuation of the Second Conveyance. Any conveyance
hereunder shdl be subject to the terms and conditions as described in this Section |1, Paragraph
6, and as more particularly described in the Deed. As acondition to the completion of the
Second Conveyance, Optionee shal develop a memorandum of understanding or Smilar
agreement with the USFS or a deed, Memorandum of Understanding or similar agreement to or
with the NPS or TWRA, as gpplicable, the terms and conditions of which shdl be satisfactory to
Optionor, to address the management of the Protected Property, or the portion thereof which is
described in the Option Notice, in amanner to preserve, protect and promote of the Conservation
Vaues and Optionor’s Reserved Rights as contained and described in the Conservation
Easement. Saild Memorandum of Understanding (or smilar agreement) with the USFS as
contemplated herein and in Section [1, Paragraph 4 above, shdl be in subgantialy the same form
and substance asthat set forth in Exhibit C attached hereto and incorporated herein by reference.

7. Remedies of Optionor Upon Failureto Make Second Conveyance. Inthe event
Optionee (i) fails to convey the Protected Property to a Government Agency within two (2) years
after the later of the Closing of the First Conveyance, or announcement by USFS, NPS, or
TWRA that the necessary authorization and funding to acquire the portion of the Protected
Property has been allocated, appropriated or obtained, (ii) requires or accepts greater
condderation than permitted in Section |1, Paragraph 6 above, or (iii) fals to ensure full
compliance with the Conservation Easement and dl of the terms and conditions contained in the
Deed granting fee smple ownership to Optionee, Optionor or any other party to the Find
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Settlement Agreement may seek aremedy at law or in equity in acourt of generd jurisdiction to:
(1) compd the transfer of the subject Protected Property to USFS, NPS, or TWRA, as
appropriate, (i) compe by specific performance enforcement by Optionee for violations of the
Conservation Easement, (iii) recover cogts and attorney fees from Optionee, and (iv) any other
remedy or damage to which Optionor and/or any other party to the Find Settlement Agreement
may be entitled. Notwithstanding the foregoing, Optionee shdl in no event be responsible or
ligble for damages, costs, expenses or atorney fees as aresult of matters over which Optionee
had no control (including, without limitation, actions of third parties, acts of God, weather and
fire) that result in aviolation of the terms of the Conservation Easement, or inability to obtain
timely funding for the Second Conveyance under this Option Agreement. Optionor may aso
recover any consideration paid to Optioneein excess of the congderation permitted in Section 11,
Paragraph 6 and seek such other remedies as set forth in the Find Settlement Agreement and
related documents. Either by deed, Memorandum of Understanding, or smilar agreement, dl
lands transferred to Optionee, USFS, NPS or TWRA, to the extent reasonably practicable, under
the terms of this Option Agreement or Section |1, Paragraph 6 above, shdl be managed by the
title holder as undeveloped, natural areas, except that any Protected Property transferred to
TWRA dhdl remain part of the existing wildlife management areas and available for public
hunting and fishing.

8. Risk of Loss. The parties agree that al risk of loss from damage to the Protected
Property by any cause prior to the Closing shdl be Optionor’s and shdl not pass to Optionee
until the Closing, except such damages as may be attributable to Optionee, its employees, agents,
representatives, invitees, or licensees as aresult or arising out of the activity described in Section
|, Paragraphs 6 and 7 hereinabove for which damages Optionee shdl be soldly liable.

9. Taxes. Totheextent any red property taxes are due in connection with the Protected
Property prior to Closing and prior to the transfer of title by Optionor to Optionee, such taxes
shdl be prorated between the parties. Optionee shall be responsible for any and al real property
taxes from and after the date of the conveyance by Optionor to Optionee of Optionor’s interest
therein (i.e., from and after the date of Closing). If the Protected Property is subject to one or
more Greenbdt filings pursuant to Tenn. Code Ann. § 67-5-1001 et. seq., as amended, any
rollback taxes that become due and payable as aresult of the sde of the Protected Property shdll
be paid a Closing by Optionor.

10. Remedies. Inthe event either party hereunder shdl fail to perform its respective
obligations under this Option Agreement, the nondefaulting party shdl be entitled to pursue
such remedies as may be avalableto it, a law or in equity, including, but not limited to, specific
performance. Furthermore, and in addition to the foregoing, in the event that the default is the
falure to close by Optionee by the Closing, Optionor may retain the Deposit, and may collect
from Optionee the cost of the appraisa, as liquidated damages for such failure to close, which
shdl be Optionor’'s sole remedy in the event of such fallure to close.

11. Optionor's Representations. Optionor hereby makes the following representations,
warranties and covenants, as of the date hereof and which shal be true as of Closing:
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@ Due Authorization Optionor hereby represents that this Option
Agreement has been duly authorized, executed and delivered by al necessary action on the part
of Optionor, condtitutes the valid and binding agreement of Optionor and is enforcegble in
accordance with itsterms.

(b) Environmental Matters. To Optionor’s current actuad knowledge, the
Protected Property being conveyed isnot in violation of any applicable environmenta or other
law.

(© Litigation To Optionor’s current actua knowledge, there are no claims,
actions, suits, proceedings or investigations pending againgt or affecting Optionor or involving
the Protected Property at law or in equity or before any federd, state, municipal or other
governmenta department, commission, board, bureau, agency or insrumentdity.

(d) Condemnation. To Optionor’s current actua knowledge, Optionor has
received no written notice of any condemnation proceedings againgt the Protected Property, or of
the desire of any public authority or other entity to take or use the Protected Property or any part
thereof.

12. Disclaimer asto Condition of Protected Property. Except for the representations
st forthin Section |1, Paragraph 11 above, Optionee acknowledges that it has not relied upon
any advice or representation of Optionor or its employees, agents or other representativesin
connection with this transaction. Furthermore, Optionee specifically acknowledges that any
portion of the Protected Property conveyed pursuant to this Option Agreement is being
purchased on an “ASIS, WITH ALL FAULTS’ basis and neither Optionor nor any of its
employees, agents or other representatives make or imply nor have they made or implied any
warranties as to the condition of the Protected Property, including, but not limited to, the
following:

(& the quality, nature, adequacy and physical condition of the Protected Property,
or any portion thereof;

(b) the qudity, nature, adequacy and physica condition of the soils, geology, and
any ground water of the Protected Property, or any portion thereof;

(c) the development potentid of the Protected Property, or any portion thereof,
the Protected Property’ s use, habitability, merchantability or fitness, suitability, value or

adequacy for any particular purpose;

(d) the zoning or other legd status of the Protected Property, or any portion
thereof, or any other public or private restrictions on the use thereof;

(e) the compliance of the Protected Property, or any portion thereof, with any
gpplicable codes, laws, regulations, statutes, ordinances, covenants, conditions and restrictions of
any governmenta or quasi-governmenta entity or of any other person or entity;
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(f) the presence or remova of hazardous or toxic materias, substances or wastes
in, on, under or upon or about the Protected Property, or any portion thereof, or any adjoining or
neighboring property or any other environmenta matter of any nature whatsoever;

(g) the coststo preserve and maintain the Protected Property, or any portion
thereof.

SECTION I11
Miscellaneous

1 Entire Agreement and Amendment. This Option Agreement (including Section
I, Section 11, Section I11 and the Exhibits attached and other documents to be executed pursuant
hereto) represents the fina agreement between and understanding of the parties regarding the
subject matter hereof and may not be changed, amended or modified except by an ingrument in
writing executed by the parties hereto.

2. Successor s and Assigns. This Option Agreement shdl be binding upon and shdll
inure to the benefit of the parties hereto and their authorized successors, assigns, Affiliates,
Successors-in-Interest and any Transferee. Optionee may not assign this Option Agreement or
any of itsrights, interests or obligations hereunder to any person or entity, without the prior
written consent of Optionor. The rights, interest and obligations of Optionor hereunder may be
assigned to an Affiliate, Successor-in-Interest and any Transferee, by operation of law or by
Optionor, without Optionee’ s prior written consent.

3. Congtruction. This Option Agreement has been negotiated and prepared by the
parties in accordance with the terms and provisons of the Find Settlement Agreement, and has
been reviewed and gpproved by their respective legd counsdl. Accordingly, the parties
acknowledge and agree that legal or equitable principles which would require the construction
of this Option Agreement or any provision of this Option Agreement againgt the party drafting
this Option Agreement shadl not apply in any congtruction or interpretation hereof.

4. Notices. All notices, demands, requests, consents, gpprovals or communications
that either party desires or is required to give to the other (including the Option Notice and
Exercise Notice) shdl bein writing. Any such notices, demands, consents, gpprovals or
communications may be sent to the intended recipient a the address set forth hereinbelow using
registered or certified mail, return receipt requested, persona delivery, or expedited courier.
Unless specificaly provided otherwise herein, no such notice, demand, consent, approva or
communication shal be deemed given unless and until it is actudly received by the intended
recipient. The parties may change the address to which notices, demands, consents, gpprovas
and other communications hereunder are to be ddivered by giving the other party written notice
in the manner herein st forth.

If to Optionor:
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If to Optionee:
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5. Waivers. Nowaiver by any party of any default, misrepresentation, or breach of

warranty or covenant hereunder, whether intentiond or not, shal be deemed to extend to any
prior or subsequent default, misrepresentation, or breach of warranty or covenant hereunder or
affect in any way any rights arising by virtue of any prior or subsequent such occurrence.

6. Severability. If any provison of this Option Agreement or the gpplication
thereof to any person or circumstance is found to be invalid, the remainder of the provisons of
this Option Agreement and the gpplication of such provisons to persons or circumstances other
than those asto which it isfound to be invaid shdl not be affected thereby.

7. Expenses. Each of the parties shdl bear its own cost and expense (including
legdl fees and expenses) incurred in connection with this Option Agreement and the transactions
contemplated hereby. The documentary stamp tax or transfer taxes on the conveyance to
Optionee shall be the obligation of Optionee. Optionor shall pay the cost of preparation of the
Deed.

8. Captions. The captions herein have been inserted solely for convenience of
reference and are not part of this Option Agreement and shdl have no effect upon congtruction
or interpretation.

0. Counterparts. The parties may execute this insrument in two or more
counterparts, which shdl, in the aggregate, be sgned by both parties; each counterpart shdl be
deemed an origina indrument as againg any party who hassgned it. In the event of any
disparity between the counterparts produced, the recorded counterpart, if any, shall be
controlling.

10.  ApplicableLaw. Theinterpretation and performance of this Option Agreement
shall be governed by Tennessee law, without regard to rules or laws governing conflicts of law.

11. Further Assurances. The parties agree that at any time following the execution
of this Option Agreement, and from time to time thereefter, they shdl execute and ddiver such
further instruments of assurance, transfer, endorsement, direction or authorization as may be
necessary or otherwise reasonably requested by the parties to fully consummeate the transaction
contemplated hereunder and to fully comply with any laws or regulaions in connection with
this transaction or otherwise.
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IN WITNESS WHEREOF, the parties have executed this Option Agreement by and
through their duly authorized representatives on the day and year first aoove written.

OPTIONOR:

ALCOA POWER GENERATING INC.

By:

Its:

OPTIONEE:

THE NATURE CONSERVANCY

By:

Its:
STATE OF )

)
COUNTY OF )
Before me, the undersagned authority, a Notary Public in and for said County and

State, personally appeared , with whom | am personally
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdf to bethe of ALCOA POWER

GENERATING INC., the within named bargainor, a corporation, and that he as such
, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himself as

Witness my hand and sedl at officethis day of .20

Notary Public

My Commission Expires:
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STATE OF

)

)
COUNTY OF )

Before me, the undersggned authority, a Notary Public in and for said County and
State, personally appeared , with whom | am persondly
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdlf to be the of THE NATURE
CONSERVANCY, the within named bargainor, a corporation, and that he as such
, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himself as

Witness my hand and sedl at office this day of , 20

Notary Public

My Commission Expires:
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March 17, 2004

MEMORANDUM OF UNDERSTANDING
between
ALCOA POWER GENERATING INC,,
THE NATURE CONSERVANCY,
TENNESSEE WILDLIFE RESOURCES AGENCY,

and the
UNITED STATESFOREST SERVICE
for the
DISPOSITION AND MANAGEMENT OF PROPERTIESOWNED BY ALCOA POWER
GENERATING INC.

BLOUNT AND MONROE COUNTIES, TENNESSEE
Agreement No. 00-CO-11080400X X-XXX

The purpose of this Memorandum is to establish and record agreed-upon policies and
procedures by and among Alcoa Power Generating Inc., a corporation organized and existing
under and by virtue of the laws of the State of Tennessee, (hereinafter "APGI"), The Nature
Conservancy, a not-for-profit corporation organized under the laws of the Digtrict of Columbia,
(hereinafter “TNC”), the Tennessee Wildlife Resources Agency, an agency of the State of
Tennessee (“TWRA”), and the U.S. Department of Agriculture, Forest Service (hereinafter
"Forest Service') to govern the management of land located in Blount and Monroe Counties,
Tennessee upon fee acquisition by the United States of Americafor inclusion in the Cherokee
Nationa Forest as noted in the Agreement for Option and Sde of Rea Edtate (“Option”) dated
200, attached to and made part of this Memorandum. The subject land is called herein the
“Protected Property.”

The Protected Property will be maintained for its conservation vaues in accordance with
this Memorandum subject to APGI’ s *Reserved Rights” which rightswill run with the land and
which rights are described and identified in that certain Term Conservation Easement and
Declaration of Restrictive Covenants between APGI and TNC dated 200 (“Conservation
Easement”) and as further identified in and reserved under that certain deed from APGI to TNC
dated 200 of recordin (“Deed”). To the extent dlowed under federd law, the
United States of Americawill hold the Protected Property in perpetuity as part of the Cherokee
National Forest.

This Memorandum is intended to establish the responsibility of each party and provide
for the long-term management objectives of the Protected Property titled in the United States of
Americafor management by the Forest Service and will be subject to the following overdl
policies:

1 APGI, TNC, TWRA and the Forest Service will cooperatively plan the
maintenance, use and management of the Protected Property. Such cooperative planning will
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begin upon fina acquisition of the Protected Property by the United States of Americafor
inclusion in the Cherokee Nationa Forest and managed under the Cherokee Nationd Forest
Land and Resources Management Plan (hereinafter the "Forest Plan™).

2. Long-term management of the Protected Property will include land uses and
practices that are condstent with the objectives of this Memorandum. Thisincludes, but is not
limited to, the protection of the natural, scenic, open space, forest, wildlife habitat, watershed,
historica, cultura, educationa and recreational values of the Protected Property thet are vita to
the ecologica integrity of the Southern Appa achian eco-region.

3. The Forest Service will take the necessary steps to designate the Protected
Property with the gppropriate management prescription as defined in the Forest Plan as
developed in accordance with the Nationa Forest Management Act of 1976 (P.L. 94-579, 90
Stat. 2743). This desgnation will spedificaly outline the long-term management practices that
are compatible with the management objectives of the Protected Property.

4, Typica objectivesin the prescription shal include actions that would not change
the overall characterigtic of the Protected Property. This shdl include, but is not limited to, the
following:

) No Construction. Except as necessary to ensure compliance with the
terms of this Memorandum, there shal be no congtructing or placing of any building or
Sructure of whatsoever nature, recreationd facility, fence, asphdt or concrete pavement,
antenna, utility pole, tower, conduit, line, sodium vapor light or any other temporary or
permanent structure or facility in, on or above the Protected Property, provided, however,
that hiking trails, associated trail heads and primitive camp sites, including shelters, may
be devel oped and designated within the Protected Property. Furthermore, no Signs,
billboards or other advertisng displays shal be placed on the Protected Property.
Notwithstanding the foregoing, signs may be placed on the Protected Property that (i)
date the name, address or other management information pertaining to the Protected
Property, (ii) identify or regulate permitted on-Ste activities, induding tral and camp ste
use, (iii) identify and acknowledge the cooperation of parties involved in the preservation
and protection of the Protected Property, (iv) control unauthorized entry on or use of the
Protected Property, and/or marking and posting boundaries, so long as such signs do not
in ether placement, number, or design significantly diminish the scenic character of the
Protected Property.

(b) No Excavation. There shdl be no ditching, draining, diking, filling,
excavating, dredging, mining or drilling, removal of topsoil, sand, gravel, rock, minerals
or other materias, nor any building of roads or change in the topography or surface
hydrology of the Protected Property in any manner, except as may be needed in trail and
primitive camp Ste congtruction.

(© No Cutting or Removal. There shdl be no remova, harvesting,
destruction or cutting of trees, shrubs or plants, planting of trees, shrubs or plants, use of
fertilizers, plowing, grazing of domestic animas, or disturbance or change in the naturd
habitat in any manner, except the cutting down or remova of trees or other vegetation for
the purpose of maintaining forest hedlth and naturd diversity of species, removing
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exotics and invasive species, and developing and maintaining hiking trails and trail
heads, including primitive camping Stes and/or shdlters

(d) No Dumping. There shdl be no storage or dumping of ashes, trash,
garbage, or other unsightly or offensive materid, hazardous substance, or toxic waste,
nor any placement of underground storage tanks in, on, or under the Protected Property;
there shdl be no changing of the topography through the placing of soil or other
substance or materid such asland fill or dredging spoils, nor shdl activities be conducted
on the Protected Property that could cause erosion or siltation on the Protected Property.

(e No Pollution. There shdl be no pollution, dteration, depletion or
extraction of surface water, natura water courses, lakes, ponds, marshes, subsurface
water or any other water bodies, nor shall activities be conducted on the Protected
Property that would be detrimenta to water quality or that could dter the naturd water
leve or qudity or flow in or over the Protected Property.

® No Vehicles, Bikes, Hor ses. Except as may be needed for
adminidrative access by the Forest Service or TWRA and their authorized agents, there
shdl be no operation of motorized vehicles, such as snowmobiles, dune buggies,
motorcycles, dl-terrain or off-road vehicles, hang gliders, aircraft, or any other types of
mechanized vehicles. Except as may be necessary for access to the Protected Property by
the Forest Service or TWRA, there shall aso be no operation of non-motorized bikes, or
any other types of nortmotorized vehicles or transportation modes on the Protected
Property nor shal there be horses alowed or introduced upon or onto the Protected
Property. Furthermore, there shdl be no introduction of any non-native species upon or
onto the Protected Property except for biocontrol purposes as deemed necessary by the
Forest Service under the Forest Plan.

(9) No Exploration. There shal be no exploration for, or development and
extraction of, minerals and hydrocarbons by any mining method or any other method.

(h) Continuation of Current Restrictions. This Memorandum and the
Protected Property shall remain subject to the terms, conditions and restrictions of the
TWRA Agreements (as defined in the Conservation Easement) (it being the intent of the
parties that TWRA continue to manage the Protected Property to the extent possible),
that certain Tennessee Department of Conservation Agreement dated March 30, 1970 (to
the extent gpplicable) and to adl encumbrances and restrictions which are presently of
record, or are otherwise ascertainable by physica ingpection of the Protected Property,
and apply to the Protected Property or any portion thereof.

5. Hunting shdl be permitted on the Protected Property only to the extent

determined and authorized by TWRA under the TWRA Agreements or under other agreements
to which TWRA and the fee Smple owner of the Protected Property are parties.

6. TNC will transfer title to the Protected Property in accordance with the Option,

regulations contained 36 CFR 254, Forest Service Manua 5400 and the Uniform Appraisal
Standards for Federal Land Acquistiors.
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7. Any fina conveyance of the Protected Property to the United States of America
by TNC may effect amerger of the fee smple interest and the Conservation Easement, and the
Protected Property shall then be subject only to those rights reserved by APGI in the prior deed
of conveyance of the fee smpleinterest to TNC, including the Reserved Rights as described in
the Conservation Easement; the Forest Service specificaly acknowledging that the Protected
Property is subject to and encumbered by said Reserved Rights and the Forest Service shal not
take or permit any action that interferes therewith.

8. Thisingrument is executed as of the date of the last Sgnature and shdl be
reviewed by the parties every five years. This Memorandum shdl expire upon designation of a
management prescription in the Cherokee National Forest Land and Resource Management
Pan. Expiration shal occur by operation of law and shal not require notice, any decison
document, or any environmenta analysis or other documentation. Termingtion of this
Memorandum shdl not affect APGI’ s Reserved Rights, which rights shdl specificaly survive
any such termination.

0. Any information furnished to the Forest Service under this insirument is subject to
the Freedom of Information Act (5 U.S.C. 552).

10. Thisinstrument in no way redtricts APGI, TNC, TWRA or the Forest Service
from participating in Smilar activities with other public or private agencies, organizations, and
individuals.

11. The principa contacts for this instrument are;

Forest Service:
Fire and Land Staff Officer (or its successor)
Cherokee National Forest
P.O. Box 2010
Clevdand, Tennessee 37320
(423) 476-9700

APGI: Vice President of Hydro Operations (or its successor)
Alcoa Power Generating Inc.
300 N. Hdl Road
Alcoa, Tennessee 37701-2516
(865) 977-3334

TNC: Tennessee State Director (or its successor)
The Nature Conservancy
2021 21% Avenue South
Suite C-400
Nashville, Tennessee 37212
(615)383-9909
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)

Any notices given hereunder shal be sent to the individua and address set forth hereinabove
using registered or certified mail, return receipt requested, persona delivery, or expedited
courier. The parties may change the individua to whom notice is given and/or the address
identifying the location to which notice is sent by giving the other parties written notice in the
manner herein st forth.

12. Nothing in this Memorandum shdll obligate either the Forest Service, APGI or
TNC to obligate or transfer any funds. Specific work projects or activities that involve the
transfer of funds, services, or property among the various agencies and offices of the Forest
Service and any parties to this Memorandum will require execution of separate agreements and
be contingent upon the availability of appropriated funds. Such activities must be
independently authorized by appropriate statutory authority. This Memorandum does not
provide such authority. Negotiation, execution, and administration of each such agreement
must comply with al gpplicable statutes and regulations.

13. Nothing in this indrument shdl affect the rights and obligations of either APGI
or TNC as st forth in the Conservation Easement and the Option.

14. Modifications within the scope of thisinstrument can be made by mutual consent
of the parties, by the issuance of awritten modification, signed and dated by dl parties, prior to
any changes being performed.

15. Inexercidng its Reserved Rights, which exercise shdl be without regtriction,
charge or assessment of any kind or nature, APGI (and any Transferee as defined in the
Congsarvation Easement), its invitees, licensees, contractors and agents shdl:

@ take dl reasonable precaution to prevent wild fires upon the Protected
Property and lands adjacent thereto and shdl not be liable for any fires resulting from
causes beyond their reasonable control including, but not limited to, acts of God and third
parties outside their direction;

(b) not use the Protected Property nor authorize the Protected Property to be
used for any purpose or purposes other than in furtherance of the Reserved Rights;

(© maintain the Protected Property and the improvements placed thereon by
APGI from timeto time, if any, in proper repair and in a safe and sanitary condition;

(d) permit the Forest Service and its agents and employees to inspect the
Protected Property at al reasonable times and as often as deemed necessary in the
performance of Forest Service officid duties so long as such activities are subordinate to
and do not interfere with APGI’ s Reserved Rights, provided however, that in the event
said access or ingpection requires the Forest Service or its agents and employeesto go
upon or cross lands owned by APGI, neither the Forest Service nor its agents nor
employees shdl go upon or cross said lands without APGI’ s prior consent;
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(e dispose of brush and refuse resulting from the exercise of APGI’s
Reserved Rightsin such manner or method as APGI has historically and customarily
utilized, provided, however, APGI shadl utilize best management practices to control or
limit soil erosion when congtructing new projects, and,

® not open borrow pits outside of the immediate graded section nor relocate
existing roadways without consulting with the Forest Service. Provided, however, that
nothing in this section shal require obtaining the consent of the Forest Service to ether
open a borrow pit or relocate existing roadways.

(9) make a good faith effort to cooperate with the Forest Service and make
reasonable efforts to preserve, protect and promote the conservation values of the
Protected Property.

IN WITNESS WHEREOF, the parties hereto have executed this Memorandum as of the

last written date below:

Forest Supervisor
Cherokee Nationa Forest

<<NAME>>
<<TITLE>>
Alcoa Power Generating Inc.

<<NAME>>
<<TITLE>>
The Nature Conservancy

<<NAME>>
<<TITLE>>
Tennessee Wildlife Resources Agency

Thisingrument has been reviewed and
gopproved for format and authority.

FS Agreements Specidist
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This Insrument Prepared By:

Wayne R. Kramer, Esq.

KRAMER, RAYSON, LEAKE, RODGERS& MORGAN, LLP
P. O. Box 629

Knoxville, TN 37901-0629

TENNESSEE RIPARIAN LANDS CONSERVATION EASEMENT
AND
DECLARATION OF RESTRICTIVE COVENANTS

THIS TENNESSEE RIPARIAN LANDS CONSERVATION EASEMENT AND
DECLARATION OF RESTRICTIVE COVENANTS (the "Tennessee Riparian Easement”) is
made this day of , 200 _, between ALCOA POWER GENERATING
INC., acorporation organized and existing under and by virtue of the laws of the State of
Tennessee with offices in Knox and Blount Counties, Tennessee and addresses of

, and , respectively ("Grantor"), and THE
NATURE CONSERVANCY, anot-for-profit corporation incorporated under the laws of the
Didtrict of Columbia, which is heedquartered at 4245 North Fairfax Drive, Arlington, Virginia
22203-1606, and which maintains alocal officeat 2021 21% Avenue South, Suite C-400,
Nashville, Tennessee 37212 (“ Granteg”).

*F**WITNESSETH***

WHEREAS, Grantor is the owner in fee smple of certain red property located in
Blount and Monroe Counties, Tennessee, which borders the Little Tennessee River asit flows
through the Chilhowee and Caderwood Reservoirs, as more particularly described on Exhibit A
attached hereto and incorporated herein by reference (hereinafter referred to as the "Tennessee

Riparian Property™); and

WHEREAS, Grantor operates power generating facilitiesin the Little Tennessee
River Valey as the licensee of the Tapoco Hydrodectric Project under alicense issued by the
Federa Energy Regulatory Commission ("FERC") Project No. 2169 (the "Project”); and

WHEREAS, the Tennessee Riparian Property shdl specificdly exclude dl red
property more particularly described on Exhibit B, attached hereto and incorporated herein by
reference, which property is retained in fee ownership by Grantor, and is utilized for purposes
which may include, but are not limited to, purposes related to the Project, utilization for corridors
or rights-of-way in connection with power transmission lines, communications, distribution or
utility lines of any nature and related plant and equipment (collectively the "Power Line Arees');
and
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WHEREAS, on , 200, the new license for the Project was
issued to Grantor by FERC, as that license may be amended ("Project License”); and

WHEREAS, in furtherance of the Project and in compliance with that certain
Find Settlement Agreement made and entered into on 200__, by and between
Grantor and other participants in the process for issuing a new license for the Project ("Find
Settlement Agreement”), Grantor desires to grant, transfer and convey this Tennessee Riparian
Easement to Grantee, and Grantee desires to recelve and accept this Tennessee Riparian

Easement, upon and subject to certain terms and conditions set forth herein; and

WHEREAS, in its present state as an undeveloped areg, the Tennessee Riparian
Property possesses natural, scenic, open space, forest, wildlife habitat, watershed protection,
higtoricd, culturd, educationa and/or recreationa vaues (collectively, "Conservetion Vaues®)
which Conservation Vaues are of great importance to Grantor, the people of and vistorsto
Blount and Monroe Counties, and the people of and visitors to the State of Tennessee; and

WHEREAS, the characterigtics of the Tennessee Riparian Property, its current use
and state of improvement, are described in areport entitled Basdline Report of
, dated prepared by Grantee for the Grantor (the
“Basdline Report”); Grantor having worked with the Grantee to ensure that the report isa
complete and accurate description of the Tennessee Riparian Property as of the date of this
Tennessee Riparian Easement, with said Basdline Report to be used by Grantor and Grantee to
assure that any future changes in the use of the Tennessee Riparian Property will be consstent
with the terms of this Tennessee Riparian Easement, but which Basdine Report is not intended
to preclude the use of other evidence to establish the present condition of the Tennessee Riparian
Property if there is acontroversy over its use; and

WHEREAS, Grantor intends and Grantee acknowledges that this Tennessee
Riparian Easement herein granted shall at dl times remain subject to dl applicable provisons of
the Project License, and dl activities undertaken by Grantor or any Transferee in connection
therewith, and any other lawful requirements of FERC, aswdl as dl rights and obligations of
Grantor or any Transferee, as they may deem necessary in their sole discretion, to maintain and
operate the Project, Power Line Areas and dl power transmission lines, utility lines of any
nature, communication lines, related equipment and al associated improvements (collectively
“Power Lines, Equipment and Improvements’) specificaly including, but not limited to, access
to Power Lines, Equipment and Improvements, and other Project and non-Project land areas,
Power Line Aress, or otherwise, for Project, power generation, power transmission and other
utility purposes provided that Grantor will make reasonable efforts to assure that its continued
use of the Tennessee Riparian Property will preserve, protect and promote the Conservation
Vdues and

WHEREAS, Grantee meets the requirements of a"qudified organization” under

Section 170(h) of the Internal Revenue Code of 1986, as amended (the "Code") and is a publicly
supported, tax-exempt non-profit organization under 88 501(c)(3) and 509(a)(1) of the Code; and
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WHEREAS, Grantor and Grantee desire to conserve the Conservation Vaues of
the Tennessee Riparian Property that are vitd to the ecological integrity of the Southern
Appaachian ecoregion; and

WHEREAS, Grantor intends that the Conservation Values of the Tennessee
Riparian Property be preserved and maintained by the continuation of land use patterns,
including, without limitation, those relating to natura, scenic, open space, forest, wildlife habitat,
watershed protection, historical, cultura, educational and/or recregtional uses existing &t the time
of this Tennessee Riparian Easement, and which alow continued management of the lands as
part of the Tennessee Wildlife Management Area, as applicable; and

WHEREAS, the Tennessee Consarvation Easement Act of 1981, as amended
through the date hereof (the "Act"), 8 66-9-301, et seq. of the Tennessee Code Annotated,
permits the creation of conservation easements for purposes which include retaining land or
water areas predominantly in their natural, scenic, open or wooded condition or as suitable
habitat for fish, plants or wildlife and preserving the historicd, architecturd, archaeologica, or
cultura aspects of the Tennessee Riparian Property; and

WHEREAS, Grantor and Grantee intend to create with this document a
"conservation easement,” permanent in nature, as that term is defined in the Act.

NOW, THEREFORE, in consderation of the above and the mutual covenarnts,
terms, conditions and restrictions contained herein, Grantor hereby grants and conveysto
Grantee this permanent Tennessee Riparian Easement, in and over the Tennessee Riparian
Property of the nature and character, and only to the extent hereinafter set forth.

1. Definitions.

(@ "Affiliates’ means any other individud, corporation, partnership,
association, limited liability company, joint stock company, trust or other unincorporated
organization that is directly or indirectly, or through one or more intermediaries, controlled by
or under the common control of Grantor.

(b) "FERC Project Boundary" shal mean the boundary of the Project as
defined in the Project License

(©0 " Resarved Rights' shdl have the meaning and include dl rights reserved
by Grantor under Section 5 hereof.

(d) "Successor-inInteres” shal mean the surviving entity resulting from the
merger, consolidation or other corporate restructuring by or of Grantor, provided, however, that
the surviving entity is the authorized licensee of the Project License.

(& "Trandferee’ means Affiliates and Successors-in-Interest, and shal, for the
purposes of this Tennessee Riparian Easement, aso include any successors, assigns or lessees
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of Grantor, any owner of the Power Line Areas (and any successors or assigns thereof) and any
Project License holder.

"TWRA Agreaments' meansthat License Agreement made and entered
into by and between Grantor and the Tennessee Wildlife Resources Agency ("TWRA™), on
April 6, 1987, as amended by instrument dated October 23, 1996, and as supplemented by the
Cooperative Agreement made and entered into by said parties on May 30, 2002, and as such
may be amended, extended or replaced, from time to time.

2. Purpose. The purpose of this Tennessee Riparian Easement is (8) to grant and
convey a permanent conservation easement to Grantee on certain of Grantor’ sriparian, non
Project lands such that the lands subject to this Tennessee Riparian Easement, combined with
other lands of Grantor that are protected elther through (i) incluson within the Project boundary,
(i) the Permanent Conservation Easement and Declaration of Restrictive Covenants for Corridor
Lands dated from Grantor to Grantee, or (iii) the Permanent Conservation Easement
and Declaration of Restrictive Covenants for Bulge Property (Lakey Woods Knob) dated
from Grantor to Grantee will create up to atota of 200 feet of protection based
on a horizonta projection as measured from the norma full pool reservoir devation of the
Chilhowee (elevation 874") and Calderwood (elevation 1087.8') Reservoirs, and (b) to assure
that said lands, as more particularly described in Exhibit A, will be preserved predominantly in
their undeveloped, natura, scenic, open space and/or forested condition. Grantee specificaly
acknowledges that the water level aong the Tennessee Riparian Property will be subject to
variaions and may rise and fdl as operation of the Project facilities may make necessary or
desirable within the congtraints of the Project License.

3. Term. This Tennessee Riparian Easement isintended to be permanent in nature,
and shdl continuein full force and effect in perpetuity, subject, however, to the terms and
conditions herein.

4, Prohibited Use. Subject to the rights and authority of any third party as provided
by law in connection with law enforcement or other emergency needs, any activity on or use of
the Tennessee Riparian Property inconsistent with the purpose of this Tennessee Riparian
Easement is prohibited. Without limiting the generdity of the foregoing, the following activities
and uses are expresdy prohibited on the Tennessee Riparian Property, except Reserved Rights
which are specificdly and unconditiondly retained by Grantor and any Transferee:

(& NoConstruction. Except as necessary to ensure compliance with the
terms hereof, there shal be no congructing or placing of any building or structure of
whatsoever nature, recregtiona facility, fence, asphalt or concrete pavement, antenna, utility
pole, tower, conduit, line, sodium vapor light or any other temporary or permanent structure or
fadlity in, on or above the Tennessee Riparian Property. Furthermore, no signs, billboards or
other advertising displays shdl be placed on the Tennessee Riparian Property. Notwithstanding
the foregoing, sgns may be placed on the Tennessee Riparian Property that (i) state the name,
address or other management information pertaining to the Tennessee Riparian Property, (ii)
identify or regulate permitted on-Site activities, (iii) identify and acknowledge the cooperation
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of partiesinvolved in the preservation and protection of the Tennessee Riparian Property and/or
(iv) control unauthorized entry on or use of the Tennessee Riparian Property, so long as such
sgnsdo not in either placement, number, or design significantly diminish the scenic character

of the Temnessee Riparian Property.

(b) No Excavation. There shdl be no ditching, draining, diking, filling,
excavaing, dredging, mining or drilling, remova of topsoil, sand, grave, rock, mineras or
other materias, nor any building of roads or change in the topography or surface hydrology of
the Tennessee Riparian Property in any manner.

(6 NoCutting or Removal. There shal be no removd, harvesting,
destruction or cutting of trees, shrubs or plants, planting of trees, shrubs or plants, use of
fertilizers plowing, grazing of domestic animals, or disturbance or change in the natura habitat
in any manner, except the cutting down or remova of trees or other vegetation for the purpose
of maintaining forest hedth and naturd diversity of species and removing exotics and invasive
Species.

(d)  NoDumping. There shdl be no storage or dumping of ashes, trash,
garbage, or other unsightly or offensve materia, hazardous substance, or toxic waste, nor any
placement of underground storage tanks in, on, or under the Tennessee Riparian Property; there
shdl be no changing of the topography through the placing of soil or other substance or
materid such asland fill or dredging spoils, nor shal activities be conducted on the Tennessee
Riparian Property that could cause erosion or dltation on the Tennessee Riparian Property.

(¢ NoPallution. There shal be no pollution, ateration, depletion or
extraction of surface water, natural water courses, lakes, ponds, marshes, subsurface water or
any other water bodies, nor shall activities be conducted on the Tennessee Riparian Property
that would be detrimenta to water qudity or that could dter the natura water level or qudity or
flow in or over the Tennessee Riparian Property.

()  No Vehicles, Bikes, Horses. There shdl be no operation of motorized
vehicles, such as snowmobiles, dune buggies, motorcycles, al-terrain or off-road vehicles, hang
gliders, arcraft, or any other types of mechanized vehicles. There shal adso be no operation of
non-motorized bikes, or any other types of non-motorized vehicles or transportation modes on
the Tennessee Riparian Property. There shall dso be no horses nor shdll there be the
introduction of any non-native species except as otherwise provided in Section 6(h)
hereinbelow upon or onto the Tennessee Riparian Property.

(g0 NoExploration. There shdl be no exploration for, or development and
extraction of, minerals and hydrocarbons by any mining method or any other method.

(h)  Continuation of Current Restrictions. This Tennessee Riparian
Easement and the Tennessee Riparian Property shall remain subject to the terms, conditions and
regtrictions of the TWRA Agreements, that certain Tennessee Department of Conservation
Agreement dated March 30, 1970 (to the extent applicable), as such may be amended, extended

DRAFT - 3/17/04 (wozz1417.35



DRAFT - 3/17/04

or replaced, from time to time, and to al encumbrances and redtrictions which are presently of
record and apply to the Tennessee Riparian Property or any portion thereof.

5. Reserved Rights. Notwithgtanding any prohibition or redtriction set forth herein
to the contrary, and recognizing that Grantor is and shal remain the fee Smple owner of the
Tennesee Riparian Property, Grantor hereby specifically, unconditionally and without
restriction, charge or assessment of any kind or nature reservesto itsdf and any Trandferee the
following rights, powers and authorities as may be necessary, or appropriate:

(& Existing and Future Uses. Theright to use, and to redtrict the use of, the
Tennessee Riparian Property and to vary the water level dong same when necessary or
desirable for any and all purposes in connection with the Project, Project License, the Power
Line Areas, Power Lines, Equipment and Improvements and the Final Settlement Agreement,
including, but not limited to, (i) power generation, power transmission and other utility
purposes, (ii) ingalation, utilization, construction, reconstruction, operation, repair and
maintenance of pathways and roadways (located or to be located on the Tennessee Riparian
Property, non-Tennessee Riparian Property or otherwise), (iii) rights-of-way management,
including, but not limited to, vegetation and exatic species management and the right to utilize
herbicides, in accordance with best management practices and applicable law, including aerid
application, for purposes of controlling vegetation within such rights-of-way, (iv) Project
recregtion aress, (V) safety and security, (vi) accessto or activities upon the Tennessee Riparian
Property due to emergency or extraordinary circumstances, including, but not limited to, fire
and medical emergency, and (vii) any other encumbrances or agreements to which Grantor is
bound as of the date first above written, or any other lawful purposes relating to the subject of
this Section 5. The Tennessee Riparian Easement herein granted shal in dl respectsand a all
times remain subject to the terms and conditions of the Project License, and Grantor’ srights
and obligations in connection therewith, and to any other lawful requirements of FERC.

(b) Transfer. Theright to trandfer, assgn, convey, sl give, mortgage, lease
or otherwise transfer or convey the Tennessee Riparian Property, provided such conveyance is
subject to the terms of this Tennessee Riparian Easement.

(0 TreeRemoval. Theright, but not the obligation, to cut and/or remove
falen, threatened, damaged or diseased trees, shrubs or plants required to maintain Power Line
Areas, Power Lines, Equipment and Improvements, to cut firebreaks, to construct, reconstruct,
operate, repair and maintain ingress and egress pathways or roadways on the Tennessee
Riparian Property solely for purposesin connection with the operation of the Project, Power
Line Areas, Power Lines, Equipment and Improvements and for such other Project, power
generation, power transmission, or other utility purposes, including, but not limited to,
reasonable remova or cutting of trees, shrubs or plantsin a customary and historica manner.

(d) Ingress, and Egressand Project Maintenance. The right to ingress and
egress to, from and over the Tennessee Riparian Property for any purpose and & any time
relating to or arising from the Reserved Rights, and to access other property owned or leased by
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Grantor or its Transferees provided that such other property is used for purposes consstent with
power generation, power transmission and other utility purposes.

6. Grantee'sRights. Toaccomplish the purpose of this Tennessee Riparian
Easement and subject to the other terms and conditions herein, the following rights are
conveyed to Grantee:

(& Right toProtect. Theright to preserve and protect the Conservation
Vaues of the Tennessee Riparian Property.

(b) Right of Entry. Theright of Grantee' s staff, contractors and associated
natura resource management professionas to enter the Temessee Riparian Property and cross
other lands retained by Grantor, by motor vehicles on exigting roads at reasonable times and
with prior notice, for the purposes of: (i) inspecting the Tennessee Riparian Property to
determine if Grantor is complying with the covenants and purposes of this Tennessee Riparian
Easement; (i) enforcing the terms of this Tennessee Riparian Easement; (iii) dlowing
management of the Tennessee Riparian Property as a Tennessee Wildlife Management Areg;
(iv) taking any and dl actions with respect to the Tennessee Riparian Property as may be
necessary or appropriate, with or without order of court, to remedy or abate violations hereof;
(v) making scientific and educationd observations and studies and taking samplesin such a
manner as will not disturb the use and quiet enjoyment of the Tennessee Riparian Property by
Grantor or itsrights, duties and obligations pertaining to any of the Reserved Rights; (vi)
monitoring and management as described below; and (vii) preventing any activity on or use of
the Tennessee Riparian Property that isinconsstent with the purpose of this Tennessee
Riparian Easement and requiring the retoration of such aress or pieces of the Tennessee
Riparian Property that may be damaged by inconsstent activity or use, pursuant to remedies set
forthin Section 14.

() Hiking Trails. Nothing herein shall prohibit the development and
maintenance of hiking trails by Grantee so long as such trails do not interfere with or otherwise
impair Grantor’ s Reserved Rights.

(d) Monitoring and Management. Theright, but not the obligation, to
monitor the natural habitats on the Tennessee Riparian Property and to manage them, to the
extent deemed appropriate by Grantee, to ensure their continued presence and viability on the
Tennessee Riparian Property. Such activities shdl be in accordance with management practices
of Grantee, which may include, but not be limited to, mowing, trapping, prescribed burning, or
the control of exotic species, and related management activities that ensure the ecologica
integrity of the Tennessee Riparian Property and/or removal of exatic, invasive or otherwise
undesirable species.

(¢ Enforcement. Theright to prevent any activity on or use of the
Tennessee Riparian Property that isincongstent with the purpose of this Tennessee Riparian
Easement and to require the restoration of such areas or features of the Tennessee Riparian
Property that may be damaged by any inconsstent activity or use, pursuant to Section 14.
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()  Discretionary Consent. Grantor shall not be required to acquire
Grantee's consent for any purposes associated with the Project or Reserved Rights. If, owing to
unforeseen or changed circumstances, any of the activities listed in Section 4 are deemed
desirable by both Grantor and Grantee, Grantee may, in its sole discretion, give permission for
such activities, subject to the limitations herein. Such requests from Grantor for permission,
and permission for activities requiring Granteg's consent under Section 4, shal bein writing
delivered to Grantee not less than thirty (30) days prior to the date Grantor intends to undertake
the activity in question, and shall describe the proposed activity in sufficient detail to alow
Grantee to judge the consstency of the proposed activity with the purpose of this Tennessee
Riparian Easement. The notice shal describe the nature, scope, design, location, time table and
any other materia aspect of the proposed activity in sufficient detall to permit Grantee to make
an informed judgment asto its consstency with the purpose of this Tennessee Riparian
Easement. Grantee may giveits permission only if both Grantor and Grantee determine that
such activities (i) do not violate the purpose of this Tennessee Riparian Easement and (ii) ether
enhance or do not impair any significant conservation interests associated with the Tennessee
Riparian Property.

(g0 GranteesApproval. Grantee shal grant or withhold its gpprova in
writing within thirty (30) days of receipt of Grantor's written request therefor. Except for
extraordinary or emergency circumdstances, if Grantee fails to issue awritten approva or denid
of arequested activity within thirty (30) days of receipt of Grantor's written request therefor,
Grantee shdl be deemed to have granted approva of the requested activity, and Grantor shall
be expresdy authorized to proceed therewith.

(h) Biocontrol Agents. Notwithstanding any provisonsin Section 4 to the
contrary Grantee and Grantor may jointly consent to the introduction of non-native plants or
animds (“Biocontrol Agents’) onto the Protected Property for the purpose of controlling exotic
or invasive species of plantsand animals. The introduction of any Biocontrol Agent shdl be
gpproved in advance in writing by Grantor and Grantee, and shal be congstent with or pursuant
to a generdly accepted program of introduction of a particular Biocontrol Agent approved or
implemented by ether the United States Department of Agriculture or the United States
Department of the Interior.

7. Release. Although intended to be permanent in nature, should therebe a
termination of any of the rights and privileges granted under this Tennessee Riparian Easemernt,
Grantee or its successors or assigns, shal execute such instrument, upon the request and to the
satisfaction of Grantor, as necessary to evidence said termination. Such ingtrument shdl bein
whatever form as shdl be required for recordation in the appropriate Register of Deeds office.

8. Grantee Acknowledgment. Grantee specificaly acknowledges and understands
that the easements, rights, privileges and licenses herein granted are subject to al applicable
terms and conditions of the Project License, and to any other lawful requirements of FERC
thereunder, to the Reserved Rights, and to al other conditions set forth hereunder. By accepting
the conveyance of this Tennessee Riparian Easement, Grantee agrees that the easements, rights,
privileges and licenses herein conveyed will not be used in any manner that would endanger
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hedlth, create a nuisance or otherwise be incompatible with the overdl recreationd uses
associated with the Project, or otherwise interfere with the Reserved Rights.

0. Public Access. Nothing contained in this Tennessee Riparian Easement shal
give Grantee or its successors or assgns the right to grant to the public aright to enter upon or to
use the Tennessee Riparian Property or any portion thereof if no such right existed in the public
immediately prior to the execution of this Tennessee Riparian Easement; however, the Tennessee
Riparian Property may be used by the generd public as authorized by the mandate of the entity
which holds the fee ownership of the Tennessee Riparian Property, so long as the public use does
not violate the prohibitionslisted in Section 4 above. Provided further that the Tennessee
Riparian Property will continue to be managed as a Tennessee Wildlife Management Area so
long asthe TWRA Agreements continue in effect. Additiondly, Grantor and any Transferees
may restrict public accessto any portion of the Tennessee Riparian Property for safety or
security purposes, or for any other purpose deemed appropriate for the Project or power
generation, power tranamission or other utility purposes.

10. Hunting. Hunting shal be permitted on the Tennessee Riparian Property only to
the extent determined and authorized by TWRA under the TWRA Agreements or under other
agreements to which TWRA and the fee smple owner of the Tennessee Riparian Property are

parties.
11.  Costs, Liabilities, Taxes and Environmental Compliance.

(@ Costs, Legal Requirementsand Liabilities. Grantor retains al
respongibilities and shdl bear dl costs and liahilities which are norma and incident to its
ownership and use of the Tennessee Riparian Property, including the maintenance of adequate
ligbility insurance coverage. Grantor remains solely responsible for obtaining any applicable
governmenta permits and gpprovas for any congruction or other activity or use permitted by
this Tennessee Riparian Easement, and al such congtruction or other activity or use shal be
undertaken in accordance with al applicable federd, state and loca laws, regulations and
requirements. Grantor shal keep the Tennessee Riparian Property free of any liens arising out
of any work performed for, materiads furnished to, or obligations incurred by Grantor. Nothing
contained in the Tennessee Riparian Easement, however, shal be congtrued to entitle Grantee,
or any other person or entity claming by or through Grantee, to bring any action against
Grantor for any injury to or change in the Tennessee Riparian Property resulting from causes
beyond the control of Grantor, including, without limitation, vandaism or illegdl acts, fire,
flood, storm, earth movement or any act of God, or from any prudent action taken by Grantor
under emergency conditions to prevent, abate or mitigate any injury to the Tennessee Riparian
Property, the Project, Power Line Areas, or Power Lines, Equipment and Improvements
resulting from any such causes.

(b) Taxes. Grantor shal pay dl red ettate taxes and assessments lawfully
assessed againgt the Tennessee Riparian Property and shadl provide to Grantee receipted tax
bills or other reasonable evidence satisfactory to Grantee within sixty (60) days of written
request for same.
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(c0 Control. Nothing in this Tennessee Riparian Easement shdl be construed
asgiving rise, in the absence of ajudicia decree, to any right or ability in Grantee to exercise
physical or manageria control over the day-to-day operations of the Tennessee Riparian
Property, or any of Grantor's activities on the Tennessee Riparian Property, or otherwise to
become an operator with respect to the Tennessee Riparian Property within the meaning of The
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended
("CERCLA"), and Tenn. Code Ann. § 68-212-101, et seq.

12. Mutual Release and Indemnification. Each party agreesto and does hereby
release, hold harmless, defend and indemnify the other from any and dl lidbilities, including, but
not limited to, damage to the Tennessee Riparian Property, persond injury (including deeth),
losses, damages, judgments, costs, expenses and reasonable attorneys fees that the indemnified
party may suffer or incur as aresult of or arigng out of the activities of the indemnifying party
on the Tennessee Riparian Property.

13.  Title. Grantor covenants and represents that (i) Grantor is the sole owner and is
seized of the Tennessee Riparian Property in fee smple and has good right to grant and convey
this Tennessee Riparian Easement; (ii) except as set forth in Section 4(h), the Tennessee Riparian
Property isfree and clear of any and al liens, encumbrances, and exceptions except as are of
record in the Register’ s Offices for Blount and Monroe Counties, Tennessee, as applicable, or
otherwise ascertainable by physica inspection of the Tennessee Riparian Property, and (iii)
Grantee shd| have the use of and enjoy dl of the benefits derived from and arising out of this
Tennessee Riparian Easement; and (iv) as of the date of this Tennessee Riparian Easement and
as of the date this Tennessee Riparian Easement is recorded, Grantor covenants that the
Tennessee Riparian Property shal not be encumbered by a deed of trust, mortgage or smilar
monetary lien.

14. Remedies.

(& Noticeof Violation; Corrective Action. If either Grantor or Grantee
determines that a breach of the terms of this Tennessee Riparian Easement has occurred or is
threatened (the “ non-breaching party”) by the other party (the “breaching party”), the nor+
breaching party shal give written notice to the breaching party of such violation and demand
corrective action sufficient to cure the violation and, where the violation involvesinjury to the
Tennessee Riparian Property resulting from any use or activity incongstent with the purpose of
this Tennessee Riparian Easement, to restore the portion of the Tennessee Riparian Property so
injured to its prior condition in accordance with a plan agreed upon by Grantor and Grantee.

(b) Injunctive Relief. If the breaching party fallsto cure the violation within
gxty (60) days after receipt of notice thereof from the nonbreaching party, or under
circumstances where the violation cannot reasonably be cured within asixty (60) day period, or
fails to begin curing such violation within the sixty (60) day period, or failsto continue
diligently to cure such violaion until finaly cured, the nonbreaching party may bring an action
at law or in equity in acourt of competent jurisdiction to enforce the terms of this Tennessee
Riparian Easement, to enjoin the violation, ex parte as necessary, by temporary or permanent
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injunction, and to require the restoration of the Tennessee Riparian Property to the condition
that existed prior to any such injury.

(0 Damages. If thereisaviolaion of any of the provisons of this Tennessee
Riparian Easement, the nontbreaching party shdl notify (by written instrument) the breaching
party, who shdl promptly cure the violation by (8) ceasing the violation, or (b) restoring the
Tennessee Riparian Property to its condition before the violation, or (c) both, as the case may
be. The parties shdl have theright, but not the obligation, to pursue legd actions or
proceedings at law and equity to enforce the terms and conditions of this Tennessee Riparian
Easement, including, but not limited to, the right to cause such violation to be cured, and if a
court of competent jurisdiction determines that a violation has occurred hereunder, the party in
violation shal remburse to the other, as gpplicable, for dl reasonable expenses incurred,
including, but not limited to, lega fees, whether in or out of court, and the cost of legd
proceedings brought to cure the violation or to collect such reimbursement.

(d) Scope of Relief. The parties rights under this Section 14 gpply equdly in
the event of ether actua or threastened violations of the terms of this Tennessee Riparian
Easement. The parties agree that their remedies at law for any violaion of the terms of this
Tennessee Riparian Easement are inadequate and that they shall be entitled to the injunctive
relief described in Section 14(b), both prohibitive and mandatory, in addition to such other
relief to which they may be entitled, including specific performance of the terms of this
Tennessee Riparian Easement, without the necessity of proving ether actua damages or the
inadequacy of otherwise available legal remedies. The parties remedies described in this
Section 14 shdl be cumulative and shdl be in addition to &l remedies now or hereafter exigting
a law or in equity.

(e) Costsof Enforcement. All reasonable, actua costsincurred by the
partiesin enforcing the terms of this Tennessee Riparian Easement, including, without
limitation, actual costs and expenses of suit, actual and reasonable attorneys fees, and any costs
of restoration necessitated by any violation of the terms of this Tennessee Riparian Easement
ghall be borne by the breaching party.

()  Forbearance. Forbearance by either party to exercise itsrights under this
Tennessee Riparian Easement in the event of any breach of any term of this Tennessee Riparian
Easement by Grantor or Grantee shal not be deemed or construed to be awaiver of such term
or of any subsequent breach of the same or any other term of this Tennessee Riparian
Easement, or of any of the party’ s rights under this Tennessee Riparian Easement. No delay or
omission by the parties in the exercise of any right or remedy upon any breach by the other
shdl impair such right or remedy or be construed asawaiver.

(g0 Waiver of Certain Defenses. The parties hereby waive any defenses of
laches, estoppdl, or prescription.

(h) ActsBeyond Parties Control. Nothing contained in this Tennessee
Riparian Easement shal be construed to entitle a party to bring any action againgt the other for

DRAFT - 3/17/04 (wozz1a17.3 11



DRAFT - 3/17/04

any injury to or change in the Tennessee Riparian Property resulting from causes beyond the
party’s control, including, without limitation, vandaism or illegd acts, unauthorized wrongful
acts of third parties, fire, flood, storm, earth movement, and acts of God, or from any prudent
action taken by either party under emergency conditions to prevent, abate, or mitigate injury to
the Tennessee Riparian Property or the Project or Power Lines, Equipment and Improvements
resulting from any such causes.

()  Actsof Third Parties. Grantee may enforce such prohibition against
third parties as authorized under § 66-9-307 of the Act.

15. Parties Subject to Easement. The covenants agreed to and the terms,
conditions, and redtrictions imposed by this Tennessee Riparian Easement shdl be binding upon
Grantor and Transferees and upon Grantee, and thelr respective employees, agents,
representatives, invitees, successors and assgns, and shdl continue as a servitude running with
this Tennessee Riparian Easement.

16. Subsequent Transfers. Grantor agreesthat the terms, conditions, restrictions
and purposes of this grant or reference thereto will be inserted by Grantor in any subsequent deed
or other legd instrument by which Grantor divests either the fee Smpletitle or possessory
interest in the Tennessee Riparian Property.

17.  Assignment. The parties hereto recognize and agree that the benefits and burdens
of this Tennessee Riparian Easement are in gross and that Grantee may not transfer or assign the
benefits of this Tennessee Riparian Easement to any party without the prior written consent of
Grantor, which consent shal not be unreasonably withheld, delayed or conditioned. Provided,
however, in the event that either the United States Forest Service (*USFS’), the National Park
Service (“NPS’) or TWRA becomes the fee smple owner of property immediately adjacent to
al or aportion of the Tennessee Riparian Property (“ Adjacent Governmenta Agency Owner”)
protected by this Tennessee Riparian Easement (* Adjacent Tennessee Riparian Property”),
Grantee may assign this Tennessee Riparian Easement or a portion thereof to the appropriate
Adjacent Governmental Agency Owner asit relates to such Adjacent Tennessee Riparian
Property. Inthe event of such assgnment, Grantee shdl notify Grantor in writing at leasst fifteen
(15) days prior to such assgnment. Grantee further hereby covenants and agreesthat if it
trandfers or assigns the easement it holds under thisindenture, any organization receiving the
interest will be a"qualified organization" asthat term is defined in 8 170(h) of the Code, that is
organized and operated primarily for one of the conservation purposes specified in 8170(h)(4)(A)
of the Code, and Grantee further covenants and agrees that the terms of the transfer or
assgnment will be such that the transferee or assgnee will be required to continue to carry out
the conservation purposes that the grant hereof was originally intended to advance.

18. Extinguishment and Condemnation.

(& Extinguishment. If circumgtances arise in the future that render the
purpose of this Tennessee Riparian Easement impossible to accomplish, this Tennessee
Riparian Easement can only be terminated or extinguished, either at the joint request of Grantor
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and Grantee, whether in whole or in part, or by judicia proceedingsin a court of competent
jurisdiction. The amount of the proceeds to which Grantee shdl be entitled, after the
satifaction of prior clams, from any sde, exchange, or involuntary conversion of dl or any
portion of the Tennessee Riparian Property subsequent to such termination or extinguishment,
shdl be the stipuated fair market vaue of this Tennessee Riparian Easement, or proportionate
part thereof, as determined in accordance with Section 18(b) or Interna Revenue Code ("IRC")
Regulation § 1.170A- 14, if different.

(b)  Valuation. This Tennessee Riparian Easement congtitutes areal property
interest immediately vested in Grantee, which, for the purposes of Section 18(a) the parties
dipulate to have afair market vaue determined by multiplying (1) the fair market vaue of the
Tennessee Riparian Property unencumbered by this Tennessee Riparian Easement (minus any
incresse in vaue after the date of this grant attributable to improvements) by (2) x/y, whichis
the retio of the vaue of this Tennessee Riparian Easement at the time of the grant to the vaue
of the Tennessee Riparian Property, without deduction from the vaue of this Tennessee
Riparian Easement, at the time of thisgrant. (The values a the time of this grant are or shdl be
those values used for this grant pursuant to § 170(h) of the Code. For the purposes of this
section, the ratio of the value of this Tennessee Riparian Easement to the vaue of the
Tennessee Riparian Property unencumbered by this Tennessee Riparian Easement shdl remain
congtant.) Itisintended that this Section 18(b) be interpreted to adhere to and be cons stent
with IRC Regulation § 1.170A-14(qg)(6)(ii). Fair market vaue shdl be determined using the
Uniform Appraisa Standards for Federal Land Acquisitions (2000) as may be revised from
timeto time.

(¢ Condemnation. If dl or any part of the Tennessee Riparian Property is
taken by exercise of the power of eminent domain or acquired by purchasein lieu of
condemnation, whether by public, corporate or other authority, o asto terminate this
Tennessee Riparian Easement, in whole or in part, Grantor and Grantee shdl act jointly to
recover the full vaue of the interests in the Tennessee Riparian Property subject to the taking or
inlieu purchase and dl direct or incidenta damages resulting therefrom.  All expenses
reasonably incurred by Grantor and Grantee in connection with the taking or in lieu purchase
shall be paid out of the amount recovered. Grantee's share of the balance of the amount
recovered shdl be determined by multiplying the balance by the ratio set forth in Section 18(b).

(d) Application of Proceeds. Grantee shall use any proceeds received under
the circumstances described in this Section 18 in amanner consstent with its conservation
purposes, which are exemplified by the grant of this Temessee Riparian Easement.

19. Miscellaneous Provisions.

(& Estoppd Certificates. Upon request by Grantor, Grantee shal within
twenty (20) days execute and deliver to Grantor, or to any party designated by Grantor, any
document, including an estoppel certificate, which certifies, to the best of Grantee's knowledge,
Grantor's compliance with any obligation of Grantor contained in this Tennessee Riparian
Easement or otherwise evidences the satus of this Tennessee Riparian Easement. Such
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cetification shdl be limited to the condition of the Tennessee Riparian Property as of Grantee's
most recent ingpection. If Grantor requests more current documentation, Grantee shall conduct
an ingpection, at Grantor's expense, within thirty (30) days of receipt of Grantor's written
request thereof.

(b) Termination of Rightsand Obligations. A party's rights and obligations
under this Tennessee Riparian Easement terminate upon transfer of the party's interest in this
Tennessee Riparian Easement or Tennessee Riparian Property, except thet ligbility for acts or
omissions occurring prior to transfer shal survive transfer.

(c) Severability. If any provison of this Tennessee Riparian Easement or the
gpplication thereof to any person or circumstance is found to be invaid, the remainder of the
provisons of this Tennessee Riparian Easement and the gpplication of such provisonsto
persons or circumstances other than those asto which it isfound to be invaid shal not be
affected thereby.

(d) Gender; Number. Whenever the context of this Tennessee Riparian
Easement 0 requires, references of the masculine gender shal include the feminine or neuter
gender and corporate or other such entities, the singular number shal include the plurd and
vice versa, and reference to one or more parties hereto shdl indude al authorized assignees of
Grantee and any Transferee.

(6 Expenses. Except for such costs and expenses for which either party may
be ligble pursuant to the provisons of Section 14 hereinabove, each of the parties shdl beer its
own cost and expense (including legd fees and expenses) incurred in connection with this
Tennessee Riparian Easement and the transactions contemplated hereby.

(H  Entire Agreement and Amendment. This Tennessee Riparian Easement
represents the find agreement between and understanding of the parties regarding the subject
matter hereof and may not be changed, amended or modified except by an instrument in writing
executed by the parties hereto.

(g) Captions. The captions herein have been inserted soley for convenience
of reference and are not a part of this Tennessee Riparian Easement and shdl have no effect
upon congtruction or interpretation.

(h) Counterparts. The parties may execute thisinstrument in two or more
counterparts, which shal, in the aggregate, be signed by both parties; each counterpart shall be
deemed an origina indrument as againg any party who has Sgned it. In the event of any
disparity between the counterparts produced, the recorded counterpart shall be controlling.

(i)  Notices. All notices, demands, requests, consents, approvals or
communications that either party desires or is required to give to the other shal bein writing.
Any such notices, demands, consents, gpprovals or communications may be sent to the intended
recipient at the address set forth hereinbelow using registered or certified mail, return receipt
requested, persona delivery, or expedited courier, but no such notice, demand, consent,
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goprova or communication shal be deemed given unless and until it is actually received by the
intended recipient. The parties may change the address to which notices, demands, consents,
gpprovas and other communications hereunder are to be delivered by giving the other party
written notice in the manner herein set forth.

If ToGrantor:

If to Grantee

() Evidenceof Termination of Reserved Rights. In the event Grantor
determines, in its sole discretion, that reservation of some or dl of its Reserved Rightsis no
longer necessary, it shdl notify Grantee in writing and, upon the written request of the Grantee,
execute in recordable form such documentation as the parties agree is gppropriate to evidence
the termination of said Reserved Rights or any portion thereof.

(k)  Applicable Law. The interpretation and performance of this Tennessee
Riparian Easement shdl be governed by Tennessee law, without regard to rules or laws
governing conflicts of law.

IN WITNESS WHEREOF, the parties have executed this Tennessee Riparian
Easement by their duly authorized representatives the day and year first above written.

GRANTOR:

ALCOA POWER GENERATING INC.

By:

Its:

GRANTEE:
THE NATURE CONSERVANCY

By:

Its:
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STATE OF )

)
COUNTY OF )
Before me, the undersigned authority, a Notary Public in and for said County and
State, personally appeared , With whom | am personally
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdlf to be the of ALCOA POWER
GENERATING INC., the within named bargainor, a corporation, and that he as such
, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himself as

Witness my hand and sedl at office this day of ,

200
Notary Public
My Commission Expires.
STATE OF )
)

COUNTY OF )

Before me, the undersigned authority, a Notary Public in and for said County and
State, personaly appeared , with whom | am personally
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdlf to be the of THE NATURE

CONSERVANCY, the within named bargainor, a corporation, and that he as such
, being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himself as

Witness my hand and sedl at office this day of ,

200

Notary Public

My Commission Expires.
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NORTH CAROLINA RIPARIAN LANDS CONSERVATION EASEMENT
AND
DECLARATION OF RESTRICTIVE COVENANTS

Prepared By and Mail to:

Wayne R. Kramer, ESq.

KRAMER, RAYSON, LEAKE, RODGERS& MORGAN, LLP
P. O. Box 629

Knoxville, TN 37901-0629

THISNORTH CAROLINA RIPARIAN LANDS CONSERVATION
EASEMENT AND DECLARATION OF RESTRICTIVE COVENANTS (the "North Carolina
Riparian Easement™) is made this day of , 200, between ALCOA
POWER GENERATING INC., acorporation organized and existing under and by virtue of the
laws of the State of Tennessee with officesin Knox and Blount Counties, Tennessee and

addresses of , and , respectively ("Grantor"),
and ,a corporation incorporated under the
laws of the , which is headquartered at

, and which maintains alocal office at

(“Granteg”).
***WITNESSETH***

WHEREAS, Grantor isthe owner in fee smple of certain redl property located in
Graham and Swain Counties, North Carolina, in the vicinity of Santeetlah, Cheoah and
Caderwood Reservoirs, the Cheoah River and Y ellow Creek, as more particularly described on
Exhibit A attached hereto and incorporated herein by reference (hereinafter referred to asthe
"North Carolina Riparian Property™); and
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WHEREAS, Grantor operates power generating facilitiesin the Little Tennessee
River Vdley asthe licensee of the Tgpoco Hydrodectric Project under alicense issued by the
Federd Energy Regulatory Commission ("FERC") Project No. 2169 (the "Project”); and

WHEREAS, the North Carolina Riparian Property shal specificdly exclude al
red property more particularly described on Exhibit B, attached hereto and incorporated herein
by reference, which property is retained in fee ownership by Grantor, and is utilized for purposes
which may include, but are not limited to, purposes related to the Project, utilization for corridors
or rights-of-way in connection with power transmission lines, communications, distribution or
utility lines of any nature and related plant and equipment (collectively the "Power Line Arees’);
and

WHEREAS, on , 200, the new license for the Project was
issued to Grantor by FERC, as that license may be amended ("Project License”); and

WHEREAS, in furtherance of the Project and in compliance with that certain
Fina Settlement Agreement made and entered into on , 200__, by and between
Grantor and other participants in the process for issuing a new license for the Project ("Find
Settlement Agreement”), Grantor desires to grant, transfer and convey this North Carolina
Riparian Easement to Grantee, and Grantee desires to receive and accept this North Carolina
Riparian Easement, upon and subject to certain terms and conditions set forth herein; and

WHEREAS, in its present state as an undevel oped area, the North Carolina
Riparian Property possesses natural, scenic, open space, forest, wildlife habitat, watershed
protection, historicd, cultura, educational and/or recreationa vaues (collectively,
"Conservation Vaues') which Conservation Vaues are of great importance to Grantor, the
people of and vistors to Graham and Swain Counties, and the people of and visitors to the State
of North Caroling; and

WHEREAS, Grantor intends and Grantee acknowledges that this North Carolina
Riparian Easement herein granted shdl at dl times remain subject to al gpplicable provisions of
the Project License, and dl activities undertaken by Grantor or any Transferee in connection
therewith, and any other lawful requirements of FERC, aswdl as dl rights and obligations of
Grantor or any Transferee, as they may deem necessary in their sole discretion, to maintain and
operate the Project, Power Line Areas and dl power transmission lines, utility lines of any
nature, communication lines, related equipment and dl associated improvements (collectively
“Power Lines, Equipment and Improvements’) specificaly including, but not limited to, access
to Power Lines, Equipment and Improvements, and other Project and non-Project land areas,
Power Line Areas, or otherwise, for Project, power generation, power transmission and other
utility purposes provided that Grantor will make reasonable efforts to assure thet its continued
use of the North Carolina Riparian Property will preserve, protect and promote the Conservation
Vdues and

2
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WHEREAS, Grantee meets the requirements of a"qudified organization” under
Section 170(h) of the Internal Revenue Code of 1986, as amended (the "Code") and is a publicly
supported, tax-exempt non-profit organization under 88 501(c)(3) and 509(a)(1) of the Code; and

WHEREAS, Grantor and Grantee desire to conserve the Conservation Vaues of
the North Carolina Riparian Property that are vitd to the ecologicd integrity of the Southern
Appaachian ecoregion; and

WHEREAS, Grantor intends that the Conservation Vaues of the North Carolina
Riparian Property be preserved and maintained by the continuation of land use patterns,
including, without limitation, those rdlating to natural, scenic, open space, fores, fish and
wildlife habitat, watershed protection, historicd, cultural, educationa and/or recreationa uses
exiding at the time of this North Carolina Riparian Easement, and which dlow continued fish
and wildlife management action by the North Carolina Wildlife Resources Commisson
(“NCWRC"), the United States Forest Service (“USFS’) and the United States Fish and Wildlife
Service (“USFWS’), as applicable; and

WHEREAS, §121-34, et seq. of the North Carolina General Satutes (“NCGS”)
permits the creation of conservation easements for purposes which include retaining land or
water areas predominantly in their natura, scenic, open or wooded condition or as suitable
habitat for fish, plants or wildlife and preserving the historicd, architecturd, archaeologica, or
cultura aspects of the North Carolina Riparian Property; and

WHEREAS, Grantor and Grantee intend to create with this document a
"conservation agreement,” as that term is defined in NCGS §121-35(1).

NOW, THEREFORE, in consderation of the above and the mutual covenants,
terms, conditions and restrictions contained herein, Grantor hereby grants and conveysto
Grantee this North Carolina Riparian Easement, in and over the North Carolina Riparian
Property of the nature and character, and only to the extent hereinafter set forth.

1. Definitions.

@ "Affiliates’ means any other individud, corporation, partnership,
association, limited liability company, joint stock company, trust or other unincorporated
organization that is directly or indirectly, or through one or more intermediaries, controlled by or
under the common control of Grantor.

(b) "FERC Project Boundary” shal mean the boundary of the Project as
defined in the Project License.

(© “Granteg’ shall mean and, if approved pursuant to
Section 17 hereof, shall dso mean any successor holder of this North Carolina Riparian
Easement, including, but not limited to, any other individua, corporation, partnership,
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association, limited liability company, joint stock company, trust or other unincorporated
organization that is directly or indirectly, or through one or more intermediaries, controlled by or
under the common control of , OF any surviving entity resulting from the merger,
consolidation or other restructuring of .

(d) " Reserved Rights' shdl have the meaning and include dl rights reserved
by Grantor under Section 5 herecf.

(e “State” shdl mean the State of North Carolina.

® " Successor-intInterest” shdl mean the surviving entity resulting from the
merger, consolidation or other corporate restructuring by or of Grantor, provided, however, that
the surviving entity is the authorized licensee of the Project License.

(9) "Transferee” means Affiliates and Successors-in-Interest, and shall, for the
purposes of this North Carolina Riparian Easement, also include any successors, assigns,
permittees, or lessees of Grantor, any owner of the Power Line Areas (and any successors or
assigns thereof) and any Project License holder.

2. Purpose. The purpose of this North Carolina Riparian Easement is to assure that
portion of the North Carolina Riparian Property which islocated between the FERC Project
waters and up to a 200 foot horizonta offset projection from the normal full reservoir evation
contour at 1,276.8 foot elevation for the Cheoah Reservoir, at the 1,087.8 foot eevation for the
Caderwood Reservair, at the 1,940.9 foot eevation for the Santeetlah Reservoir, and up to a
200 foot horizontal offset projection from the water’ s edge aong the Cheoah River and other
blue-line streams, and up to a 100 foot horizonta offset projection from the water’ s edge on six
perennid streams that are tributariesto Y ellow Creek (exclusive of the Santeetlah
PipdinegTunne Corridor), if and where Grantor owns the contiguous property, al as reflected
on Exhibit A, will be preserved predominantly in its undeveloped, natura, scenic, open space
and/or forested condition. Grantee specifically acknowledges thet the water level dong the
North Carolina Riparian Property will be subject to variations and may rise and fal as operation
of the Project facilities may make necessary or desirable within the condtraints of the provisons
of the Project License.

3.  Tem. ThisNorth Cardlina Riparian Easement shdl continuein full force and
effect for the duration of the Project License stated therein as years (“Term”); however,
notwithstanding the foregoing, this North Carolina Riparian Easement will terminate
immediately in the event that Grantor, its Affiliates or any of its Successors-in-Interet, shall
cease to be the Project License holder.

4, Prohibited Use. Subject to the rights and authority of any third party as provided
by law in connection with law enforcement or other emergency needs, any activity on or use of
the North Carolina Riparian Property inconsstent with the purpose of this North Carolina
Riparian Easement is prohibited. Without limiting the generdity of the foregoing, the
following activities and uses are expressy prohibited on the North Carolina Riparian Property,
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except Resarved Rights which are specifically and unconditionaly retained by Grantor and any
Transferee:

@ No Construction. Except as necessary to ensure compliance with the
terms hereof, there shal be no congtructing or placing of any building or structure of
whatsoever nature, recreationd facility, fence, agphat or concrete pavement, antenna, utility
pole, tower, conduit, line, sodium vapor light or any other temporary or permanent structure or
facility in, on or above the North Carolina Riparian Property. Furthermore, no signs, billboards
or other advertisng displays shdl be placed on the North Carolina Riparian Property.
Notwithstanding the foregoing, sgns may be placed on the North Carolina Riparian Property
that (i) state the name, address or other management information pertaining to the North
Carolina Riparian Property, (ii) identify or regulate permitted on-gte activities, (iii) identify and
acknowledge the cooperation of partiesinvolved in the preservation and protection of the North
Carolina Riparian Property and/or (iv) control unauthorized entry on or use of the North
Cardlina Riparian Property, so long as such signs do not in either placement, number, or design
sgnificantly diminish the scenic character of the North Carolina Riparian Property.

(b) No Excavation. There shdl be no ditching, draining, diking, filling,
excavating, dredging, mining or drilling, remova of topsoil, sand, gravel, rock, minerals or
other materids, nor any building of roads or change in the topography or surface hydrology of
the North Carolina Riparian Property in any manner.

(© No Cutting or Removal. There shdl be no remova, harvesting,
destruction or cutting of trees, shrubs or plants, planting of trees, shrubs or plants, use of
fertilizers, plowing, grazing of domestic animals, or disturbance or change in the natura habitat
in any manner, except the cutting down, remova or planting of trees or other vegetation for the
purpose of maintaining forest hedth and naturd diversity of species, riparian retoration,
creating or enhancing habitat for native and desired non-native fish and wildlife species as
approved by Grantor and NCWRC, USFS or USFWS, as applicable, and removing exotics and
invasive vegetation species.

(d) No Dumping. There shdl be no storage or dumping of ashes, trash,
garbage, or other unsightly or offensive materia, hazardous substance, or toxic waste, nor any
placement of underground storage tanks in, on, or under the North Carolina Riparian Property;
there shdl be no changing of the topography through the placing of soil or other substance or
materid such as land fill or dredging spoils, nor shdl activities be conducted on the North
Carolina Riparian Property that could cause erosion or sltation on the North Carolina Riparian

Property.

(e No Pollution. There shdl be no pollution, dteration, depletion or
extraction of surface water, natural water courses, lakes, ponds, marshes, subsurface water or
any other water bodies, nor shall activities be conducted on the North Carolina Riparian
Property that would be detrimental to water qudity or that could dter the natura water leve or
qudlity or flow in or over the North Carolina Riparian Property.
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® No Vehicles, Bikes, Hor ses. There shdl be no operation of motorized
vehicles, such as snowmobiles, dune buggies, motorcycles, al-terrain or off-road vehicles, hang
gliders, arcraft, or any other types of mechanized vehicles. There shal dso be no operation of
nor-motorized bikes, or any other types of non-motorized vehicles or transportation modes on
the North Carolina Riparian Property. There shall dso be no horses nor shdl there be the
introduction of any non-native species except as otherwise provided in Section 6(h) and Section
6(i)hereinbelow upon or onto the North Carolina Riparian Property.

(9) No Exploration. There shal be no exploration for, or development and
extraction of, minerds and hydrocarbons by any mining method or any other method.

(h) Continuation of Current Regtrictions. This North Carolina Riparian
Easement and the North Carolina Riparian Property shal remain subject to encumbrances and
restrictions which are presently of record and apply to the North Carolina Riparian Property or
any portion thereof.

5. Reserved Rights. Notwithstanding any prohibition or redtriction set forth herein
to the contrary, and recognizing that Grantor is and shal remain the fee smple owner of the
North Carolina Riparian Property, Grantor hereby specificaly, unconditiondly and without
restriction, charge or assessment of any kind or nature reserves to itself and any Transferee the
following rights, powers and authorities as may be necessary, or appropriate:

@ Existing and Future Uses. Theright to use, and to restrict the use of, the
North Carolina Riparian Property and to vary the water level dong same when necessary or
desirable for any and all purposes in connection with the Project, Project License, the Power
Line Areas, Power Lines, Equipment and Improvements and the Final Settlement Agreement,
including, but not limited to, (i) power generation, power transmisson and other utility purposes,
(i) ingalation, utilization, congiruction, recongiruction, operation, repair and maintenance of
pathways and roadway's (located or to be located on the North Carolina Riparian Property, norn-
North Carolina Riparian Property or otherwise), (iii) rights-of-way management, including, but
not limited to, vegetation and exotic species management and the right to utilize herbicides, in
accordance with best management practices and gpplicable law, including aeria application, for
purposes of controlling vegetation within such rights-of-way, (iv) Project recreation aress, (V)
safety and security, (vi) access to or activities upon the North Carolina Riparian Property due to
emergency or extraordinary circumstances, including, but not limited to, fire and medica
emergency, and (vii) any other encumbrances or agreements to which Grantor is bound as of the
date first above written, or any other lawful purposes relating to the subject of this Section 5.
The North Cardlina Riparian Easement herein granted shall in al respectsand at dl timesremain
subject to the terms and conditions of the Project License, and Grantor’ srights and obligationsin
connection therewith, and to any other lawful requirements of FERC.

(b) Transfer. Theright to trandfer, assagn, convey, sdl, give, mortgage, or

lease the North Carolina Riparian Property, provided such conveyance is subject to the terms of
this North Carolina Riparian Easement.
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(© Tree Removal. Theright, but not the obligation, to cut and/or remove
falen, threatened, damaged or diseased trees, shrubs or plants required to maintain Power Line
Aresas, Power Lines, Equipment and Improvements, to cut firebreaks, to construct, reconstruct,
operate, repair and maintain ingress and egress pathways or roadways on the North Carolina
Riparian Property solely for purposes in connection with the operation of the Project, Power Line
Aresas, Power Lines, Equipment and Improvements and for such other Project, power generation,
power transmission, or other utility purposes, including, but not limited to, reasonable removal or
cutting of trees, shrubs or plants in a customary and historica manner.

(d) Ingress, and Egress and Project Maintenance. The right to ingress and
egress to, from and over the North Carolina Riparian Property for any purpose and at any time
relating to or arisng from the Reserved Rights, and to access other property owned or leased by
Grantor or its Transferees provided that such other property is used for purposes consistent with
power generation, power transmission and other utility purposes.

6. Grantee'sRights. To accomplish the purpose of this North Carolina Riparian
Easement and subject to the other terms and conditions herein, the following rights are conveyed
to Grantee:

@ Right to Protect. Theright to preserve and protect the Conservation
Vaues of the North Carolina Riparian Property.

(b) Right of Entry. Theright of Grantee' s staff, contractors and associated
natura resource management professionalsto enter, without prior notice, the North Carolina
Riparian Property and to cross other lands retained by Grantor, by motor vehicles on existing
roads at reasonable times, for the purposes of: (i) ingpecting the North Carolina Riparian
Property to determine if Grantor is complying with the covenants and purposes of this North
Carolina Riparian Easement; (ii) enforcing the terms of this North Carolina Riparian Easement;
(i) taking any and al actions with repect to the North Carolina Riparian Property as may be
necessary or appropriate, with or without order of court, to remedy or abate violations hereof;
(iv) making scientific and educationa observations and studies and taking samplesin such a
manner as will not disturb the use and quiet enjoyment of the North Carolina Riparian Property
by Grantor or itsrights, duties and obligations pertaining to any of the Reserved Rights, (V)
monitoring and management as described below; and (vi) preventing any activity on or use of the
North Carolina Riparian Property that is incons stent with the purpose of this North Carolina
Riparian Easement and requiring the restoration of such areas or pieces of the North Carolina
Riparian Property that may be damaged by inconsstent activity or use, pursuant to remedies set
forthin Section 14.

(© Hiking Trails. The development and maintenance of hiking trails by
Grantee or with Grantee' s consent shdl be permitted, provided that such trails are devel oped and
maintained in consultation with and approved by Grantor and gppropriate State and federa
resource agencies and so long as such trails do not interfere with or otherwise impair Grantor’s
Reserved Rights.
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(d) Monitoring and Management. Theright, but not the obligation, to
monitor the natura habitats on the North Carolina Riparian Property and to manage them, to the
extent deemed appropriate by Grantee, to ensure their continued presence and viability on the
North Carolina Riparian Property. Such activities shall be in accordance with management
practices of Grantee, which may include, but not be limited to, mowing, trapping, prescribed
burning, or the control of exotic gpecies, and related management activities that ensure the
ecologicd integrity of the North Carolina Riparian Property and/or remova of exatic, invasve or
otherwise undesirable species.

(e Enforcement. Theright to prevent any activity on or use of the North
Carolina Riparian Property that isinconsstent with the purpose of this North Carolina Riparian
Easement and to require the restoration of such areas or features of the North Carolina Riparian
Property that may be damaged by any inconsstent activity or use, pursuant to Section 14.

® Discretionary Consent. Grantor shdl not be required to acquire
Grantee's consent for any purposes associated with the Project or Reserved Rights. If, owing to
unforeseen or changed circumstances, any of the activities listed in Section 4 are deemed
desirable by both Grantor and Grantee, Grantee may, in its sole discretion, give permission for
such activities, subject to the limitations herein. Such requests from Grantor for permission, and
permission for activities requiring Granteg's consent under Section 4, shdl bein writing
delivered to Grantee not less than thirty (30) days prior to the date Grantor intends to undertake
the activity in question, and shdl describe the proposed activity in sufficient detail to dlow
Grantee to judge the consstency of the proposed activity with the purpose of this North Carolina
Riparian Easement. The notice shall describe the nature, scope, design, location, time table and
any other materiad aspect of the proposed activity in sufficient detail to permit Grantee to make
an informed judgment asto its consistency with the purpose of this North Carolina Riparian
Easement. Grantee may giveits permission only if both Grantor and Grantee determine that
such activities (i) do not violate the purpose of this North Carolina Riparian Easement and (i)
either enhance or do not impair any sgnificant conservation interests associated with the North
Carolina Riparian Property.

(9) Grantee'sApproval. Grantee shdl ether grant or withhold its approval,
or shdl request afifteen (15) day extenson of this deadline, in writing within thirty (30) days of
receipt of Grantor's written request for gpproval. Except for extraordinary or emergency
circumgtances, if Grantee failsto issue awritten approva or denid of arequested activity within
thirty (30) days of receipt of Grantor's written request for gpproval, or in the case of atimely
filed extenson, within forty-five (45) days of receipt of Grantor’ s written request for approva,
Grantee shd| be deemed to have granted gpprova of the requested activity, and Grantor shall be
expresdy authorized to proceed therewith.

(h) Biocontrol Agents. Notwithstanding any provisonsin Section 4 to the
contrary, Grantee and Grantor may jointly consent to the introduction of non-native species
(“Biocontrol Agents’) onto the Protected Property for the purpose of controlling exotic or
invasive species or as part of afish and wildlife management action by the NCWRC, USFS or
USFWS. Theintroduction of any Biocontrol Agent shal be approved in advance in writing by
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Grantor and Grantee, and shdl be consistent with or pursuant to a generally accepted program of
introduction of a particular Biocontrol Agent gpproved or implemented by either the United
States Department of Agriculture or the United States Department of the Interior.

() Introduction of Native and Desired Non-Native Species. Nothing in
this North Carolina Riparian Easement shdl be construed as otherwise limiting the ability of
State and federa resource agencies to introduce native and desired non-ndtive fish and wildlife
gpeciesinto waters within the Project or onto the North Carolina Riparian Property.

()] Consultation Request. Upon written request by Grantee, Grantor shall
consult with Grantee as to any proposed action to be undertaken by Grantee pursuant to this
Section 6 that Grantee is concerned might cause Grantor to violate its Project License.
Following the conclusion of such consultation and within such time as may be agreed upon by
the parties, Grantor shdl deliver to Grantee a written statement, which states, to the best of
Grantor’ s knowledge, whether Grantee' s proposed action would cause Grantor to be in violation
of its Project License. Such statement shal be based upon the information provided to Grantor
by Grantee asto the proposed action and, if gpplicable, shall be limited to the condition of the
North Carolina Riparian Property as of Grantor’'s most recent inspection.

7. Release. Upon termination of any of the rights and privileges granted under this
North Carolina Riparian Easement, Grantee or its successors or assigns, shal execute such
instrument, upon the request and to the satisfaction of Grantor, as necessary to evidence said
termination. Such insrument shal be in whatever form as shall be required for recordetion in
the appropriate Register of Deeds office.

8.  Grantee Acknowledgment. Grantee specificaly acknowledges and understands
that the easements, rights, privileges and licenses herein granted are subject to dl gpplicable
terms and conditions of the Project License, and to any other lawful requirements of FERC
thereunder, to the Reserved Rights, and to al other conditions set forth hereunder. By
accepting the conveyance of this North Carolina Riparian Easement, Grarntee agrees that the
easements, rights, privileges and licenses herein conveyed will not be used in any manner that
would endanger hedlth, create a nuisance or otherwise be incompatible with the overal
recreationa uses associated with the Project, or otherwise interfere with the Reserved Rights.

0. Public Access. Notwithstanding anything in this North Carolina Riparian
Easement to the contrary, to the extent such right existed in the public immediatdly prior to the
execution of this North Carolina Riparian Easement, the North Carolina Riparian Property may
be used by the generd public for ingress and egress to and from adjoining properties and water
or for recregtiond purposes including lawful hunting, fishing and hiking (including footpaths
that develop over time from the public's use of the North Carolina Riparian Property), so long
as sad use does not violate the prohibitions listed in Section 4 above and so long as said use
does not interfere with or otherwise impair Grantor’ s Reserved Rights or violate any of the
terms and conditions of the Project License or any other lawful requirements of FERC.
Additiondly, Grantor and any Transferees may redtrict public accessto any portion of the
North Carolina Riparian Property for safety or security purposes, or for any other purpose
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deemed appropriate for the Project or power generation, power transmission or other utility
puUrposes.

10.

Construction, Use, Maintenance and Repair of Rights-of-Waysand Roadsin
Yellow Creek Area  Notwithsanding anything in ths North Carolina Riparian Easement to
the contrary, and without limiting Grantor’ s Reserved Rights:

@

Grantor, any Transferee and any other subsequent owner of property in the

Yellow Creek Area as shown on Exhibit C attached hereto and incorporated herein by reference
(“Yelow Creek Ared’) shdl aso have the following rightsin the event that residentid or
commercid development is planned in the Y dlow Creek Area:

(0)

(i1)

(b)

the right to use exigting rights-of-way (for roads, utility purposes, etc.)

and roads, paved or unpaved, that are passable in afour-whed drive

vehicle without cutting live trees (thus excluding log skid roads thet are
re-grown in trees); and

the right to condtruct, use, maintain and repair new roads and utility lines
or improve, use, maintain and repair exigting roads or utility lines located
within the Y ellow Creek Areain order to provide access to landlocked
parcels as may be identified through field verification of roads and
tributary locations, provided however, the ability to construct new roads
and utility lines or improve exigting roads and utility lines upon the
Yelow Creek Areais limited to said congtruction being within asingle
right-of-way to each landlocked parcd.

Furthermore, in the event that resdentia or commercia development is

planned in the Yelow Creek Areathat includes the construction of new or improvement of
exiding roads or utility lines, the individua or entity intending to so develop (“Developer™) shdl
engage in consultation in accordance with the following process:

DRAFT
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Developer must meet with Grantee aminimum of ninety (90) days prior to
commencement of congtruction or improvement of any roads within the
Yelow Creek Area

Deveoper shdl bring to the meeting: (8) maps or sketches showing the
location of proposed new or improved roads and utility lines within the
Yedlow Creek Area, (b) genera information on the proposed devel opment,
(c) aschedule for construction of proposed new or improved roads and
utility lines, (d) design standards for the proposed construction or
improvements, (€) proposed construction techniques for the new or
improved roads and utility lines and (f) proposed protection, mitigation or
restoration measures intended to avoid, minimize or mitigate impacts to

the Yellow Creek Area, resulting from the proposed road and utility lines
congtruction or improvement.
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(i) At the meeting, Developer will review with Grantee the information
provided in order to confirm that the proposed road and utility lines
congtruction or improvement meets best management practices and
incorporates design standards intended to (a) minimize shordline and
stream bank erosion and fragmentation of habitat and (b) otherwise
minimize and mitigate impacts to the Consarvation Vaues gated in this
North Carolina Riparian Easement.

(iv)  Subsequent to the meeting with Grantee, Developer may reviseits
proposed road and utility lines plans taking into congderation the
comments of Grantee. At least sixty (60) days prior to proposed
congruction, Developer shdl submit to the following entities, for review
and comment for athirty (30) day period, Developer’ s proposed road and
utility lines

North Carolina Divison of Water Quality

North Carolina Wildlife Resources Commission
North Carolina Department of Cultural Resources
U.S. Fish and Wildlife Service

U.S. Forest Service

Graham County

Eastern Band of Cherokee Indians

Grantee, and

Grantor.

T STQ 00T

(v) Deveoper shdl incorporate the recommendations of the aforementioned
entitiesinto its proposed plans for new or improved roads and utility lines
located within the Ydlow Creek Area. To the extent any
recommendations of the entities are in conflict, the comments of Grantee
shall govern, except to the extent that a state or federal agency shows that
it has jurisdiction to prescribe aresult under substantive law.

11. Costs, Liabilities, Taxes and Environmental Compliance.

@ Costs, Legal Requirementsand Liabilities. Grantor retainsal
respongibilities and shal bear dl costs and liabilities which are norma and incident to its
ownership and use of the North Carolina Riparian Property, including the maintenance of
adequate liability insurance coverage. Grantor remains soldy responsible for obtaining any
gpplicable governmenta permits and approvals for any congtruction or other activity or use
permitted by this North Carolina Riparian Easement, and dl such congtruction or other activity
or use shdl be undertaken in accordance with al applicable federa, state and locdl laws,
regulations and requirements. Grantor shal keep the North Carolina Riparian Property free of
any liensarising out of any work performed for, materids furnished to, or obligations incurred
by Grantor. Nothing contained in the North Carolina Riparian Easement, however, shall be
construed to entitle Grantee, or any other person or entity claiming by or through Grantee, to
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bring any action againgt Grantor for any injury to or change in the North Carolina Riparian
Property resulting from causes beyond the control of Grantor, including, without limitation,
vanddism or illegd acts, fire, flood, storm, earth movement or any act of God, or from any
prudent action taken by Grantor under emergency conditions to prevent, abate or mitigate any
injury to the North Carolina Riparian Property, the Project, Power Line Areas, or Power Lines,
Equipment and Improvements resulting from any such causes.

(b) Taxes. Grantor shal pay dl red estate taxes and assessments lawfully
asessed againg the North Carolina Riparian Property and shdl provide to Grantee receipted tax
bills or other reasonable evidence satisfactory to Grantee within sixty (60) days of written
request for same.

(© Control. Nothing in this North Carolina Riparian Easement shal be
congrued as giving rise, in the aosence of ajudicid decree, to any right or ability in Granteeto
exercise physica or managerid control over the day-to-day operations of the North Carolina
Riparian Property, or any of Grantor's activities on the North Carolina Riparian Property, or
otherwise to become an operator with respect to the North Carolina Riparian Property within the
meaning of The Comprehensve Environmenta Response, Compensation and Liability Act of
1980, as amended ("CERCLA"), and NCGS 8130A-310.

12. Mutual Release and Indemnification. Each party agrees to and does hereby
release, hold harmless, defend and indemnify the other from any and dl liabilities, induding,
but not limited to, damage to the North Carolina Riparian Property, persond injury (including
degth), losses, damages, judgments, costs, expenses and reasonable attorneys feesthat the
indemnified party may suffer or incur as aresult of or arising out of the activities of the
indemnifying party on the North Carolina Riparian Property.

13. Title. Grantor covenants and representsthat (i) Grantor isthe sole owner and is
sazed of the North Carolina Riparian Property in fee smple and has good right to grant and
convey this North Carolina Riparian Easement; (i) except as set forth in Section 4(h), the North
Carolina Riparian Property isfree and clear of any and dl liens, encumbrances, and exceptions
except as are of record in the Register’ s Offices for Graham and Swain Counties, North
Caroling, as gpplicable, or otherwise ascertainable by physica inspection of the North Carolina
Riparian Property, and (iii) Grantee shall have the use of and enjoy dl of the benefits derived
from and arising out of this North Carolina Riparian Easement; and (iv) as of the date of this
North Carolina Riparian Easement and as of the date this North Carolina Riparian Easement is
recorded, Grantor covenants that the North Carolina Riparian Property shal not be encumbered
by adeed of trust, mortgage or Smilar monetary lien.

14. Remedies.

@ Notice of Violation; Corrective Action. If either Grantor or Grantee
determines that a breach of the terms of this North Carolina Riparian Easement has occurred or is
threatened (the “ non-breaching party”) by the other party (the “breaching party”), the nor+
breaching party shal give written notice to the breaching party of such violation and demand
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corrective action sufficient to cure the violaion and, where the violaion involves injury to the
North Carolina Riparian Property resulting from any use or activity inconsistent with the purpose
of this North Carolina Riparian Easement, to restore the portion of the North Carolina Riparian
Property so injured to its prior condition in accordance with a plan agreed upon by Grantor and
Grantee. If, because of subsequent transfers of al or part of the North Carolina Riparian
Property or the assgnment of this North Carolina Riparian Easement, either the breaching party
or the non-breaching party under this Section 14(a) is not the origina Grantor (including
Affiliates and Successors-intInterest) or Grantee, then no written notice of violation shal be
required prior to bringing an action to enforce the terms of this North Carolina Riparian
Easement.

(b) Injunctive Relief. If the breaching party failsto cure the violation within
sixty (60) days after receipt of notice thereof from the nonbreaching party, or under
circumstances where the violation cannot reasonably be cured within asixty (60) day period, or
fallsto begin curing such violation within the Sixty (60) day period, or failsto continue diligently
to cure such violation until finaly cured, the norntbreaching party may bring an action at law or
in equity in acourt of competent jurisdiction to enforce the terms of this North Carolina Riparian
Easement, to enjoin the violation, ex parte as necessary, by temporary or permanent injunction,
and to require the restoration of the North Carolina Riparian Property to the condition that
existed prior to any such injury.

(© Damages. If thereisaviolation of any of the provisons of this North
Carolina Riparian Easement, the non-breaching party shdl notify (by written indrument) the
breaching party, who shal promptly cure the violation by (a) ceasing the violation, or (b)
restoring the North Carolina Riparian Property to its condition before the violation, or (c) both,
asthe case may be. The parties shdl have the right, but not the obligation, to pursue legd
actions or proceedings a law and equity to enforce the terms and conditions of this North
Carolina Riparian Easement, including, but not limited to, the right to cause such violation to be
cured, and if a court of competent jurisdiction determines that a violation has occurred
hereunder, the party in violation shal reimburse to the other, as applicable, for dl reasonable
expenses incurred, including, but not limited to, legd fees, (without giving effect to any Satutory
presumption regarding the amount of legal fees), whether in or out of court, and the cost of legal
proceedings brought to cure the violation or to collect such reimbursement.

(d) Scope of Relief. The parties rights under this Section 14 gpply equdly in
the event of ether actud or threatened violations of the terms of this North Carolina Riparian
Easement. The parties agree that their remedies at law for any violation of the terms of this
North Carolina Riparian Easement are inadequate and that they shall be entitled to the injunctive
relief described in Section 14(b), both prohibitive and mandatory, in addition to such other relief
to which they may be entitled, including specific performance of the terms of this North Carolina
Riparian Easement, without the necessity of proving either actua damages or the inadequacy of
otherwise available legal remedies. The parties' remedies described in this Section 14 shdl be
cumulative and shall be in addition to al remedies now or heresfter existing at law or in equity.
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(e Costs of Enforcement. All reasonable, actud costs incurred by the
parties in enforcing the terms of this North Carolina Riparian Easement, including, without
limitation, actua costs and expenses of suit, actud and reasonable atorneys fees (without giving
effect to any statutory presumption regarding the amount of legd fees), and any codts of
restoration necessitated by any violation of the terms of this North Carolina Riparian Easement
shdl be borne by the breaching party.

® Forbearance. Forbearance by either party to exercise its rights under this
North Carolina Riparian Easement in the event of any breach of any term of this North Carolina
Riparian Easement by Grantor or Grantee shall not be deemed or construed to be awaiver of
such term or of any subsequent breach of the same or any other term of this North Carolina
Riparian Easement, or of any of the party’ s rights under this North Carolina Riparian Easement.
No delay or omission by the partiesin the exercise of any right or remedy upon any breach by
the other shdl impair such right or remedy or be construed as awaiver.

(99 Waiver of Certain Defenses. The parties hereby waive any defenses of
laches, estoppel, or prescription.

(h) Acts Beyond Parties Control. Nothing contained in this North Carolina
Riparian Easement shal be construed to entitle a party to bring any action againgt the other for
any injury to or change in the North Carolina Riparian Property resulting from causes beyond the
party’s control, including, without limitation, vandalism or illegd acts, unauthorized wrongful
acts of third parties, fire, flood, storm, earth movement, and acts of God, or from any prudent
action taken by ether party under emergency conditions to prevent, abate, or mitigate injury to
the North Carolina Riparian Property or the Project or Power Lines, Equipment and
Improvements resulting from any such causes.

() Actsof Third Parties. Grantee may enforce such prohibition against
third parties as may be authorized under North Carolina law.

15. Parties Subject to Easement. The covenants agreed to and the terms,
conditions, and redirictions imposed by this North Carolina Riparian Easement shdl be binding
upon Grantor and Transferees and upon Grantee, and their respective employees, agents,
representatives, invitees, successors and assigns, and shdl continue as a servitude running
concurrently with the Term of this North Carolina Riparian Easement, as provided in Section 3.

16. Subsequent Transfers. Grantor agreesthat the terms, conditions, restrictions
and purposes of this grant or reference thereto will be inserted by Grantor in any subsequent
deed or other legd instrument by which Grantor divests elther the fee smpletitle or possessory
interest in the North Carolina Riparian Property.

17. Assgnment. The parties hereto recognize and agree that the benefits and burdens
of this North Carolina Riparian Easement are in gross and that Grantee may not transfer or
assgn the bendfits of this North Carolina Riparian Easement to any party without the prior
written consent of Grantor, which consent shall not be unreasonably withheld, delayed or
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conditioned. Grantee further hereby covenants and agreesthat if it transfers or assgnsthe
easement it holds under this indenture, any organization receiving the interest will be a

"qudified organization” asthat term is defined in § 170(h) of the Code, that is organized and
operated primarily for one of the conservation purposes specified in 8170(h)(4)(A) of the Code,
and Grantee further covenants and agrees that the terms of the transfer or assgnment will be
such that the transferee or assignee will be required to continue to carry out the conservation
purposes that the grant hereof was originally intended to advance.

18. Extinguishment and Condemnation.

@ Extinguishment. If circumstances arise in the future during the Term of
this North Carolina Riparian Easement that render the purpose of this North Carolina Riparian
Easement impossible to accomplish, this North Carolina Riparian Easement can only be
terminated or extinguished, ether at the joint request of Grantor and Grantee, whether in whole
or in part, or by judicid proceedingsin acourt of competent jurisdiction. The amount of the
proceeds to which Grantee shdl be entitled, after the satisfaction of prior clams, from any sde,
exchange, or involuntary conversion of dl or any portion of the North Carolina Riparian
Property subsequent to such termination or extinguishment, shdl be the stipulated fair market
vaue of this North Carolina Riparian Easement, or proportionate part thereof, as determined in
accordance with Section 18(b) or Internal Revenue Code ("IRC") Regulation § 1.170A-14, if
different.

(b) Valuation. ThisNorth Carolina Riparian Easement congtitutes aredl
property interest immediatdly vested in Grantee, which, for the purposes of Section 18(a) the
parties ipulate to have afair market vaue determined by multiplying (1) the fair market vaue
of the North Carolina Riparian Property unencumbered by this North Carolina Riparian
Easement (minus any increase in value after the date of this grant attributable to improvements)
by (2) xly, which isthe ratio of the vaue of this North Carolina Riparian Easement at the time of
the grant to the vaue of the North Carolina Riparian Property, without deduction from the vdue
of this North Carolina Riparian Easement, a the time of thisgrant. (The vaues at the time of
this grant are or shdl be those values used for this grant pursuant to 8 170(h) of the Code. For
the purposes of this section, the ratio of the value of this North Carolina Riparian Easement to
the value of the North Carolina Riparian Property unencumbered by this North Carolina Riparian
Easement shdl remain congant.) It isintended that this Section 18(b) be interpreted to adhere to
and be consistent with IRC Regulation 8§ 1.170A-14(g)(6)(ii). Fair market vaue shdl be
determined using the Uniform Appraisd Standards for Federd Land Acquisitions (2000) as may
be revised from time to time,

(© Condemnation. If dl or any part of the North Carolina Riparian Property
istaken by exercise of the power of eminent domain or acquired by purchasein lieu of
condemnation, whether by public, corporate or other authority, so as to terminate this North
Carolina Riparian Easement, in whole or in part, Grantor and Grantee shall act jointly to recover
the full vaue of the interestsin the North Carolina Riparian Property subject to the taking or in
lieu purchase and al direct or incidental damages resulting therefrom.  All expenses reasonably
incurred by Grantor and Grantee in connection with the taking or in lieu purchase shal be pad
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out of the amount recovered. Granteg's share of the balance of the amount recovered shall be
determined by multiplying the balance by the ratio set forth in Section 18(b).

(d) Application of Proceeds. Grantee shal use any proceeds received under
the circumstances described in this Section 18 in amanner consstent with its conservation
purposes, which are exemplified by the grant of this North Carolina Riparian Easement.

19. Miscellaneous Provisons.

@ Estoppel Certificates. Upon request by Grantor, Grantee shal within
twenty (20) days execute and deliver to Grantor, or to any party designated by Grantor, any
document, including an estoppd certificate, which certifies, to the best of Grantee's knowledge,
Grantor's compliance with any obligation of Grantor contained in this North Carolina Riparian
Easement or otherwise evidences the status of this North Carolina Riparian Easement. Such
certification shal be limited to the condition of the North Carolina Riparian Property as of
Grantee's most recent ingpection. If Grantor requests more current documentation, Grantee shall
conduct an ingpection, at Grantor's expense, within thirty (30) days of receipt of Grantor's written
request thereof.

(b) Termination of Rightsand Obligations. A party'srights and obligations
under this North Carolina Riparian Easement terminate upon transfer of the party'sinterest in
this North Carolina Riparian Easement or North Carolina Riparian Property, except that liability
for acts or omissons occurring prior to transfer shal survive trandfer.

(© Sever ability. If any provison of this North Carolina Riparian Easement
or the application thereof to any person or circumstance is found to be invaid, the remainder of
the provisons of this North Carolina Riparian Easement and the gpplication of such provisonsto
persons or circumstances other than those as to which it isfound to beinvdid shdl not be
affected thereby.

(d) Gender; Number. Whenever the context of this North CarolinaRiparian
Easement 0 requires, references of the masculine gender shdl include the feminine or neuter
gender and corporate or other such entities, the singular number shal include the plurd and vice
versa, and reference to one or more parties hereto shdl include al authorized assignees of
Grantee and any Transferee.

(e Expenses. Except for such costs and expenses for which ether party may
be liable pursuant to the provisons of Section 14 hereinabove, each of the parties shdl beer its
own cost and expense (including legd fees and expenses) incurred in connection with this North
Carolina Riparian Easement and the transactions contemplated hereby.

® Entire Agreement and Amendment. This North Carolina Riparian
Easement represents the fina agreement between and understanding of the parties regarding the
subject matter hereof and may not be changed, amended or modified except by an insrument in
writing in recordable form executed by the parties hereto.
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(9) Captions. The captions herein have been inserted solely for convenience
of reference and are not a part of this North Carolina Riparian Easement and shal have no effect
upon congtruction or interpretation.

(h) Counterparts. The parties may execute thisinstrument in two or more
counterparts, which shdl, in the aggregate, be sgned by both parties; each counterpart shdl be
deemed an origind ingtrument as againg any party who has sgned it. In the event of any
disparity between the counterparts produced, the recorded counterpart shall be controlling.

() Notices. All notices, demands, requests, consents, approvals or
communications that either party desires or is required to give to the other shal bein writing.
Any such notices, demands, consents, gpprovas or communications may be sent to the intended
recipient at the address set forth hereinbelow using registered or certified mail, return receipt
requested, persona delivery, or expedited courier, but no such notice, demand, consent, approval
or communication shdl be deemed given unless and until it is actualy received by the intended
recipient. The parties may change the address to which notices, demands, consents, gpprovals
and other communications hereunder are to be ddivered by giving the other party written notice
in the manner herein st forth.

If ToGrantor:

If to Grantee

0) Evidence of Termination of Reserved Rights. In the event Grantor
determines, in its sole discretion, that reservation of some or dl of its Reserved Rightsis no
longer necessary, it shdl notify Grantee in writing and, upon the written request of the Grantee,
execute in recordable form such documentation as the parties agree is gppropriate to evidence the
termination of said Reserved Rights or any portion thereof.

(k) Applicable Law. Theinterpretation and performance of this North
Carolina Riparian Easement shdl be governed by North Carolina law, without regard to rules or
laws governing conflicts of law.
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IN WITNESS WHEREOF, the parties have executed this North Carolina Riparian
Easement by their duly authorized representatives the day and year firgt above written.

GRANTOR:

ALCOA POWER GENERATING INC.

By:
Its:
GRANTEE:
By:
Its:
STATE OF )
)
COUNTY OF )
[, , aNotary Public of the County and
State aforesaid, certify that personaly came before
me this day and acknowledged that heis Presdent of ALCOA POWER
GENERATING INC., a Tennessee corporation, and that he, as President being

authorized to do so, executed the foregoing on behaf of the corporation. And the said
President acknowledged the said writing to be the act and deed of said
corporation.
Witness my hand and officid stamp or sedl, thisthe , 2004.

My Commission Expires:

Notary Public
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STATE OF
COUNTY OF

l, , aNotary Public of the County and State aforesaid, certify
that personally came before me this day and acknowledged that
heis President of ,a
corporation, and that he, as President, being authorized to do so, executed the
foregoing on behaf of the corporation. And the said President acknowledged the said

writing to be the act and deed of said corporation.

Witness my hand and officia stamp or sed, thisthe day of , 2004.

My Commission Expires:

Notary Public
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EXHIBIT LIST
*Exhibit A Description of North Carolina
Riparian Property and Verification of
Property Ownership by Grantor

*Exhibit B Description of Property Not Included
in North Carolina Riparian Property

*Exhibit C Map of Yelow Creek Area
(NPT-3), excerpt from TP621, Issue
No. 9, dated

*To be developed prior to execution of the North Carolina Riparian Easement.
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B-3.9 Warranty Deed from Licenseeto NPSto a
Tract of Land Lying North of U.S. Highway 129
between Chilhowee and Calderwood Reservoirs

(Tennessee)



THISINSTRUMENT PREPARED BY: Map No.

Wayne R. Kramer Parcel No.
KRAMER, RAY SON, LEAKE,

RODGERS & MORGAN, LLP

Post Office Box 629

Knoxville, TN 37901-0629 3/17/04

(865) 525-5134

WARRANTY DEED

THISINDENTURE (“Deed”), made and entered into this day of ,

200__, between ALCOA POWER GENERATING INC., (formerly Tapoco, Inc.) a corpora-
tion organized and existing under and by virtue of the laws of the State of Tennessee, with
officesin Blount and Knox Counties, Tennessee (“Grantor”), and the UNITED STATES OF
AMERICA and its assgns, whose address is Nationa Park Service, Land Resources Divison,
1849 “C" Street, N.W., Room 2444, Washington, D.C. 20240 (“ Grantee”).

WHEREAS, Grantor isthe owner in fee Smple of certain red property located in Blount
County, Tennessee, congisting of 260 acres, more or less, the generd location of which is north
of U.S. Highway 129 between the Chilhowee and Calderwood Reservoirs dl as more
particularly described on Exhibit A attached hereto and incorporated herein by reference
(“Complete Tract”); and

WHEREAS, Grantor operates power generating facilitiesin the Little Tennessee River
Valley asthe Licensee of the Tapoco Hydrodectric Project under alicense (“Project License’)
issued by the Federa Energy Regulatory Commission (“FERC”) as Project No. 2169 (the

“Project”); and
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WHEREAS, Grantor, in furtherance of the Project, agreed to convey a portion of the
Complete Tract to Grantee, which property consists of three (3) tracts containing 185 acres, more
or less, and is more particularly described on Exhibit B attached hereto and made a part hereof
(“NPS Tracts’), subject to certain terms, conditions, and rights reserved to Grantor, including but
not limited to the right to use the NPS Tracts for access to the Reserved Tract (as hereinafter
defined); and

WHEREAS, this conveyance is intended to specificaly exclude conveyance of titlein
and to aportion of the Complete Tract which Grantor shal continue to use for any purposes
including, but not limited to, those specificaly referenced hereinbelow; said portion of the
Complete Tract to which title is specificaly retained by Grartor is referred to hereinafter asthe
“Reserved Tract,” which Reserved Tract contains 75 acres, more or less, and is more fully
described on Exhibit C attached hereto and made a part hereof; and

WHEREAS, Grantor further intends and Grantee further acknowledges that the NPS
Tracts shdl a al times remain subject to al activities described in this Deed undertaken by
Grantor or any Transferee (“ Transfereg’ shdl mean any successor or assign of Grantor, any
owner of the Reserved Tract and any Project License holder, their successors, assigns or lessees
and shd further mean any person or entity acting through or at the request of Grantor or any
Transferee) in connection with the Project, Project License, any other lawful requirements of
FERC, and al power transmisson lines, utility lines of any nature, communication lines, related
equipment and all associated improvements owned or utilized by Grantor or any Transferee
(collectively “Power Lines, Equipment and Improvements’) specificaly including access to

Power Lines, Equipment and Improvements, and other Project and non-Project land areas; and
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WHEREAS, Grantor desiresto convey the NPS Tracts to Grantee and Grantee desires to
become the titled owner thereto, subject to the terms and conditions set forth herein and the
parties otherwise desire to be bound by dl other terms and conditions herein;

NOW, THEREFORE, Grantor, for and in consideration of the sum of One Dollar
($1.00), and other good and valuable consideration, to it in hand paid by Grantee, the receipt of
which is hereby acknowledged, including (i) the transfer by Grantee to Grantor of four (4) other
tracts of land owned by Grantee and aso located in Blount County, Tennessee, generally located
north and east of U.S. Highway 129 as evidenced by deed of even date herewith of record in

Deed Book , Page in the Regigter’ s Office for Blount County, Tennessee and (ii) the

terms and conditions and other rights and obligations set forth in this Deed, to which this
conveyance is specificaly subject and which terms and conditions and other rights and

obligations are fundamental consideration to this transaction, has granted, bargained, sold and
conveyed, and does hereby grant, bargain, sell and convey to Grantee the NPS Tracts located in
Blount County, Tennessee, as more particularly described on Exhibit B, which NPS Tracts shdl
be a part of the Great Smoky Mountains Nationa Park, subject to the exceptions and reservations
hereinabove and hereinafter set forth, with the hereditaments and appurtenances thereto
gppertaining, hereby releasing, if gpplicable, al clams of homestead and dower therein.

TO HAVE AND TO HOLD the NPS Tracts herein conveyed to Grantee, its successors
and assigns, forever, subject to the exceptions, reservations, limitations and covenants and
conditions hereinabove and hereinafter set forth, which exceptions, reservations, limitations and
covenants and conditions are understood and acknowledged by the parties, which understanding
and acknowledgement are evidenced by Grantor’ s execution and Grantee' s acceptance and

recording of this Deed:
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1 It is gpecificaly understood by both Grantor and Grantee that Grantor shall and
does hereby retain title to the Reserved Tract and which Reserved Tract is, and will continue to
be, utilized by Grantor for any and dl purposes st forth in this Deed, and Grantee shall not
interfere with any such uses or purposes of Grantor.

2. It is further understood and acknowledged by Grantee that the NPS Tracts being
conveyed herewith, while not within the Project boundary, shal be subject to, and Grantee shdll
not otherwise interfere with nor restrict, the right of the Grantor or any Transferee to usethe
NPS Tracts for any and al purposes in connection with or related to the Project, Project License,
any other lawful requirements of FERC, and the Power Lines, Equipment and Improvements, as
may be necessary or gppropriate including, but not limited to, (i) ingtalation, utilization,
construction, reconstruction, operation, repair and maintenance of pathways and roadways
(located or to be located on either the NPS Tracts or the Reserved Tract or otherwise), (ii) rights
of way management, including, but not limited to, vegetation and exotic species management
and theright to utilize herbicides in accordance with best management practices and applicable
law, including aerid gpplication, for purposes of controlling vegetation, (iii) safety and security,
and (iv) any and dl other encumbrances or agreements to which Grantor is bound as of the date
firgt above written, or any other lawful purposes relating to the subject of this Deed.

3. Any and al easements, uses and/or roads, pathways and/or other rights of way
and rights of access necessary or appropriate to maintain Power Lines, Equipment and
Improvements over, upon and across either the NPS Tracts or the Reserved Tract, shall be and
remain in full force and effect.

4. To the extent alowed under federa law, Grantee shdl hold title to the NPS Tracts
in perpetuity as part of national park lands and Grantee covenants and agrees that the NPS Tracts
shall be managed as park lands in accordance with nationd park standards. In the event federd
law prohibits Grantee from continuing to hold the NPS Tracts in perpetuity as part of nationd
park lands and as a result thereof, Grantee intends to sdll, transfer or assign al or any portion of
the NPS Tracts, or any rights, obligations or interests therein, it shdl first notify Grantor in
writing of such intent. Said notice shdl be sent to Grantor at 300 N. Hal Road, Alcoa, Tennessee
37701-2516 (unless or until such address is changed by written notice to Grantee) using
registered or certified mail, return receipt requested, persona ddlivery, or expedited courier.

5. Upon execution of this Deed, Grantor and Grantee shal enter into an easement
agreement for the purpose of law enforcement and resource management (“ Management
Easement”) of the Reserved Tract as further described in the Management Easement.

6. It is further understood and agreed that in the event Grantor alleges that Grantee
has breached any of the terms and conditions of this insrument, Grantor shall give written notice
to Grantee of the specific nature of such breach. Said notice shall be sent to Grantee at Nationa
Park Service, Land Resources Divison, 1849 “C” Street, N.W., Room 2444, Washington, D.C.
20240 and to the Superintendent, Great Smoky Mountains National Park, 107 Park Headquarters
Road, Gatlinburg, Tennessee 37738 (unless or until such address is changed by written notice to
Grantor) using registered or certified mail, return receipt requested, persond ddlivery, or
expedited courier. Grantee shdl have 180 days after the receipt of said notice to cure the
identified breach or otherwise resolve the same with Grantor. If said breach is not cured or
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resolved within said 180 day period, then Grantor shdl have the right to pursue such injunctive
relief and/or such other remedies at law or in equity as may be available to it to cure such breach.

The hereinabove described terms, covenants and restrictions shdl be binding upon and
inure to the benefit of the parties hereto, their successors and assigns, it being the intent of the
parties that said terms, covenants and restrictions, o long as they remain in full force and effect,

shal run with the land.

And said Grantor, for itself and its successors and assigns, does hereby covenant with
sad Grantee, its successors and assigns, thet it islawfully seized in fee smple of the NPS Tracts
herein conveyed and has full power, authority and right to convey the same, and that said NPS
Tracts are free from al encumbrances except (i) red property taxesfor the current year, which
shall be pro-rated as of the date of closing and which Grantee assumes and agrees to pay to the
extent the same are due, (ii) the hereinabove described terms, covenants, conditions, restrictions
and easements, and (iii) such other liens or encumbrances as are of record in the Register’s
Office for Blount County, Tennessee, or as are otherwise ascertainable by physica ingpection of
the NPS Tracts and that it will forever warrant and defend said NPS Tracts and the title thereto

againg the lawful daims of al persons whomsoever.

Whenever in this instrument a pronoun is used it shall be construed to represent either

sngular or plurd, or the masculine, feminine or neuter gender, as the case may demand.

(wozz1400.13 D



IN WITNESS WHEREOF, Grantor has caused this instrument to be executed and its

name to be sgned hereto by its duly authorized officer the day and year first above written.

ALCOA POWER GENERATING INC.

By:

Its:

STATE OF )
COUNTY OF

Before me, the undersigned authority, Notary Public in and for said County and State,
personaly appeared , with whom | am personally acquainted,
or proved to me on the basis of satisfactory evidence, and who, upon oath, acknowledged himself
to be the of ALCOA POWER GENERATING INC., being

authorized to do so, executed the foregoing instrument for the purpose therein contained, by
sgning the name of the corporation by himsdf as .

Witness my hand and sed at office this day of , 200

Notary Public

My Commission Expires:

Thistrangfer is exempt from recordation tax pursuant to Tenn. Code Ann. 867-4-
409(8)(5) asthe Grantee is the United States of America

THE PREPARER OF THISINSTRUMENT MAKES NO REPRESENTATIONS NOR
WARRANTIESASTO THE STATUSOF THE TITLE TO THE PROPERTY HEREIN, NOR
CONCERNING THE ACCURACY OF THE PROPERTY DESCRIPTION AND
REPRESENTS THAT THISINSTRUMENT HAS BEEN PREPARED SOLELY FROM
INFORMATION FURNISHED TO THE PREPARER HEREOF.
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EXHIBIT A

*DESCRIPTION OF COMPLETE TRACT

*To be developed prior to execution of the Deed.
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EXHIBIT B

*DESCRIPTION OF NPSTRACTS

*To be developed prior to execution of the Deed.
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EXHIBIT C

*DESCRIPTION OF RESERVED TRACT

*To be developed prior to execution of the Deed.
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This Insrument Prepared By:

Wayne R. Kramer, Esq.

KRAMER, RAYSON, LEAKE, RODGERS& MORGAN, LLP
P.O. Box 629

Knoxville, TN 37901-0629

LAW ENFORCEMENT AND RESOURCE MANAGEMENT EASEMENT

THISLAW ENFORCEMENT AND RESOURCE MANAGEMENT EASEMENT
(“Management Easement”) is made this day of , 200 _, between ALCOA
POWER GENERATING INC., (formerly Tapoco, Inc.) a corporation organized and
exigting under and by virtue of the laws of the State of Tennessee, with officesin Blount and
Knox County, Tennessee (“Grantor”), and the UNITED STATES OF AMERICA, and its
assigns, acting through the Nationd Park Service, U.S. Department of the Interior, whose
addressis Nationd Park Service, Land Resources Division, 1849 “C” Street, N.W., Room
2444, Washington, D.C. 20240 (“ Grantee”).

WITNESSETH:

WHEREAS, Grantor was the owner in fee smple of certain red property located in
Blount County, Tennessee, conssting of 260 acres, more or less, the general location of
which is north and east of U.S. Highway 129 between the Chilhowee and Calderwood
Reservoirs dl as more particularly described on Exhibit A attached hereto and incorporated
herein by reference (“* Complete Tract”); and

WHEREAS, Grantor operates power generating facilities in the Little Tennessee
River Vdley asthe Licensee of the Tapoco Hydrodectric Project under alicense (“ Project
Licensg’) issued by the Federal Energy Regulatory Commission (*FERC”) as Project No.
2169 (the “Project”); and

WHEREAS, Grantor, in furtherance of the Project, agreed to convey a portion of the
Complete Tract to Grantee, which property consists of three (3) tracts containing 185 acres,
more or less, and is more particularly described on Exhibit B attached hereto and
incorporated herein by reference (“NPS Tract”), subject to certain terms, conditions, and
rights reserved to Grantor, including but not limited to the right to use the NPS Tract for
access to the Reserved Tract and the Tabcat Tract (both as hereinafter defined); and

WHEREAS, said conveyance of the NPS Tract is evidenced by Warranty Deed dated
, 200 _, of record in Deed Book , Page ___, inthe Regigter’s Office for Blount
County, Tennessee (“Deed’); and

WHEREAS, Grantor retained title to a portion of the Complete Tract, containing 75
acres, more or less, and which retained portion is more particularly described on Exhibit C
attached hereto and incorporated herein by reference (*Reserved Tract”); and
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WHEREAS, Grantor has retained title to other property which is adjacent to the
Reserved Tract containing acres, more or less, and which other property is more
particularly described on Exhibit D attached hereto and incorporated herein by reference
(“Tabcat Tract”); and

WHEREAS, Grantor, in furtherance of the Project, agreed to grant to Grantee this
Management Easement for law enforcement and resource management purposes over and
upon the Reserved Tract and the Tabcat Tract in accordance with the authority of Grantee as
set forthin 16 U.S.C. 88 1-403k-3 and 36 C.F.R. Parts 1-7, as amended from time to time;
and

WHEREAS, Grantor intends and Grantee acknowledges that this Management
Easement herein granted shdl at dl times remain subject to dl applicable provisons of the
Project License, and dl activities undertaken by Grantor or any Transferee in connection
therewith, and any other lawful requirements of FERC, aswdl as dl rights and obligations of
Grantor or any Transferee, asthey may deem necessary in their sole discretion, to maintain
and operate the Project, the Reserved Tract, the Tabcat Tract and dl power transmission
lines, utility lines of any nature, communication lines, related equipment and dl associated
improvements (“ Power Lines, Equipment and Improvements’) specificaly including, but not
limited to, access to Power Lines, Equipment and Improvements, and other Project and nor
Project land areas, or otherwise, for Project, power generation, power transmission and other

utility purposes.

NOW, THEREFORE, in congderation of the above and the mutua covenants,
terms, conditions and restrictions contained herein, Grantor hereby grants and conveysto
Grantee this Management Easement, in, over and upon the Reserved Tract and the Tabcat
Tract for law enforcement and resource management purposes of the nature and character,
and only to the extent hereinafter set forth.

By acceptance of this insrument, Grantee understands and agrees that the easement,
rights, privileges and obligations herein granted and/or assumed are subject to the following
reservations, limitations, coverants and conditions which shal run with and be binding upon
said easement, rights, privileges and obligations as long as the same are in force and effect.

1. Definitions.

@ “Affiliates’ means any other individud, corporation, partnership, association,
limited ligbility company, joint stock company, trust or other unincorporated organizetion
that is directly or indirectly, or through one or more intermediaries, controlled by or under
the common control of Grantor.

(b) “Fina Settlement Agreement” meansthat certain Fina Settlement Agreement
made and entered into on , 200 __, by and between Grantor and other
participants in the process for issuing anew license for the Project.
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(© “Reserved Rights’ shdl have the meaning and include dl rights reserved by
Grantor under Section 4 hereof.

(d) “ Successor-in-Interes” shdl mean the surviving entity resulting from the
merger, consolidation or other corporate restructuring by or of the Grantor, provided,
however, that the surviving ertity is the authorized licensee of the Project License.

(e “Trandereg” means Affiliates and Successors-in-Interest, and shdl, for the
purposes of this Management Easement, also include any successors, assigns or lessees of
Grantor, any owner of the Reserved Tract, Tabcat Tract, or any portion thereof (and any
successors and assigns thereof), and any Project License holder.

2. Purpose. The purpose of this Management Easement is to permit Grantee,
which permission is hereby granted, to provide, and Grantee shdl provide, law enforcement
and resource management in, over and upon the Reserved Tract and the Tabcat Tractina
manner consstent with the duties and responghilities set forth and in accordance with the
authority of Grantee as specified in 16 U.S.C. 88 1-403k and 36 C.F.R. Parts 1-7, as amended
from time to time; said duties and respongibilities as described therein being hereby
gpecifically assumed by Grantee, including, but not limited to the “protection of persons,
property, and natural and cultura resources.” In that regard, Grantee specifically assumes
the authority to monitor and protect the Reserved Tract and the Tabcat Tract from
trespassing, vanddiam, illega use of wegpons, and any other activity that threaetens or
endangers persons, property, and natural and cultural resourcesin, over and upon the
Reserved Tract and the Tabcat Tract.

3. Term. This Management Easement is effective as of the date first above
written and shall be permanent and run with the land, subject, however, to the terms and
conditions herein.

4, Reserved Rights. Grantee agrees that the easement, rights, privileges and
obligations herein granted and/or assumed in, over and upon the Reserved Tract and the
Tabcat Tract, shal be subject to Grantor’ s continued use of said Reserved Tract and Tabcat
Tract. Inthat regard and notwithstanding any prohibition or redtriction set forth herein to the
contrary, and recognizing that Grantor is and shal remain the fee smple owner of the
Reserved Tract and the Tabcat Tract, Grantor hereby specificdly, unconditiondly and
without regtriction, charge or assessment of any kind or nature reserves to itself and any
Trandferee the following rights, powers and authorities as may be necessary or gppropriate:

@ Existing and Future Uses. Theright to use, and to restrict the use of, the
Reserved Tract and the Tabcat Tract for any and al purposes in connection with the Project,
Project License, the Reserved Tract, the Tabcat Tract, the Power Lines, Equipment and
Improvements and the Find Settlement Agreement, including, but not limited to,(i) power
generation, power transmisson and other utility purposes, (i) indtdlation, utilization,
construction, recongtruction, operation, repair and maintenance of pathways and roadways
(located or to be located on the Reserved Tract, the Tabcat Tract, or otherwise), (iii) rights-
of-way management, including, but not limited to, vegetation and exotic species management
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and the right to utilize herbicides, in accordance with best management practices and
goplicable law, including aerid gpplication, for purposes of controlling vegetation within
such rights-of-way, (iv) Project recreation areas, (v) safety and security, (vi) accessto or
activities upon the Reserved Tract or the Tabcat Tract due to emergency or extraordinary
circumstances, including, but not limited to, fire and medica emergency, and (vii) any other
encumbrances or agreements to which Grantor is bound as of the date first above written or
any other lawful purposes rdating to the subject of this Section 4. The Management
Easement herein granted shdl in dl respects and at dl times remain subject to the terms and
conditions of the Project License, and Grantor’ s rights and obligations in connection
therewith, and to any other lawful requirements of FERC.

(b) Transfer. Theright to transfer, assign, convey, sdl, give, mortgage, or lease
the Reserved Tract and the Tabcat Tract, provided such conveyance is subject to the terms of
this Management Easement.

(© Tree Removal. Theright, but not the obligation, to cut and/or remove fdlen,
threatened, damaged or diseased trees, shrubs or plants required to maintain the Reserved
Tract, the Tabcat Tract and Power Lines, Equipment and Improvements, to cut firebreaks, to
construct, reconstruct, operate, repair and maintain ingress and egress pathways or roadways
on the Reserved Tract and the Tabcat Tract for purposes in connection with the operation of
the Project, the Reserved Tract, the Tabcat Tract, Power Lines, Equipment and
Improvements and for such other Project, power generation, power transmission, or other
utility purposes, including, but not limited to, reasonable remova or cutting of trees, shrubs
or plantsin a customary and historica manner.

(d) Ingress, and Egressand Project Maintenance. Theright to ingress and
egress to, from and over the Reserved Tract and the Tabcat Tract for any purposes and at any
time relaing to or arisng from the Reserved Rights, and to access other property owned or
leased by Grantor or its Transferees, provided that such other property is used for purposes
consstent with power generation, power transmission and other utility purposes.

5. Grantee Acknowledgment. Grantee specificaly acknowledges and
understands that the easements, rights, privileges, obligations and licenses herein granted are
subject to al gpplicable terms and conditions of the Project License, and to any other lawful
requirements of FERC thereunder, to the Reserved Rights, and to all other conditions set
forth hereunder. By accepting the conveyance of this Management Easement, Grantee agrees
that the easements, rights, privileges, obligations and licenses herein conveyed will not be
used in any manner that would endanger hedlth, create a nuisance or otherwise be
incompatible with the overal recreationa uses associated with the Project, or otherwise
interfere with the Reserved Rights.

6. Public Access. Nothing contained in this Management Easement shdll give
Grantee or its successors or assgns the right to grant to the public aright to enter upon or to
use the Reserved Tract, the Tabcat Tract or any portion thereof if no such right existed in the
public immediately prior to the execution of this Management Easement. Additionaly,
Grantor and any Transferees may retrict public access to any portion of the Reserved Tract
and the Tabcat Tract for safety or security purposes, or for any other purpose deemed
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appropriate for the Project or power generation, power transmission or other utility purposes.
To the extent Grantee permits the public continued access to the Reserved Tract, the Tabcat
Tract or any portion thereof, such access shal be subject and subordinate to Grantor’s
Reserved Rights.

7. Costs, Liabilitiesand Taxes.

@ Costs, Legal Requirementsand Liabilities. Grantor retainsdl
respongbilities and shdl bear dl costs and liabilities that are norma and incident to its
ownership and use of the Reserved Tract and the Tabcat Tract, including the maintenance of
adequate liability insurance coverage. Grantor remains solely responsible for obtaining any
gpplicable governmenta permits and approvals for any congtruction or other activity or use
permitted by this Management Easement, and al such congtruction or other activity or use
shd| be undertaken in accordance with dl gpplicable federa, state and locd laws, regulations
and requirements. Nothing contained in the Management Easement, however, shal be
construed to entitle Grantee, or any other person or entity claiming by or through Grantee, to
bring any action againgt Grantor for any injury to or change in ether the Reserved Tract or
the Tabcat Tract resulting from causes beyond the control of Grantor, including, without
limitation, vanddism or illegd acts, fire, flood, sorm, earth movement or any act of God, or
from any prudent action taken by Grantor under emergency conditions to prevent, abate or
mitigate any injury to the Reserved Tract, the Tabcat Tract, the Project, or Power Lines,
Equipment and Improvements resulting from any such causes.

(b) Taxes. Grantor shall pay dl red estate taxes and assessments lawfully
assessed againg the Reserved Tract and the Tabcat Tract.

8. Mutual Release and Indemnification. To the extent authorized by law, each
party agrees to and hereby does release, hold harmless, defend and indemnify the other from
any and dl lidbilities, including, but not limited to, damage to the Reserved Tract and the
Tabcat Tract, persond injury (including degth), losses, damages, judgments, costs, expenses
and reasonable attorneys fees that the indemnified party may suffer or incur as aresult of or
arisng out of the activities of the indemnifying party on the Reserved Tract and the Tabcat
Tract. Provided, specificdly, that Grantee shdl only beliable for any and dl clams or
demands for loss or damage to property or for persond injury or death to any person while
in, upon or about the Reserved Tract and the Tabcat Tract in accordance with and to the
extent provided in the Federd Tort Clams Act, 28 U.S.C. § 1346(b), 2671-80, as may be
amended from timeto time.

0. Title. Grantor covenants and represents that (i) Grantor is the sole owner and
is saized of the Reserved Tract and the Tabcat Tract in fee smple and has good right to grant
and convey this Management Easement; (ii) the Reserved Tract and the Tabcat Tract are free
and clear of any and dl liens, encumbrances, and exceptions except such exceptions as are of
record in the Regigter’ s Offices for Blount County, Tennessee, as gpplicable, or otherwise
ascertainable by physica ingpection of the Reserved Tract and the Tabcat Tract; and (iii)
Grantee shdl have both the duties and respongbilities described herein and the use of and
enjoyment of al the benefits derived from and arising out of this Management Easement.
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10. Remedies.

@ Notice of Violation; Corrective Action. If either Grantor or Grantee (the
“non-breaching party”) determines that a breach of the terms of this Management Easement
has occurred or is threatened by the other party (the “breaching party”), the non-breaching
party shdl give written notice to the breaching party of such violation and demand
corrective action sufficient to cure the violation and, where the violation involvesinjury to
either the Reserved Tract or the Tabcat Tract resulting from any use or activity incongstent
with the purpose of this Management Easement, to restore the portion of the Reserved Tract
or Tabcat Tract so injured to its prior condition in accordance with a plan agreed upon by
Grantor and Grantee.

(b) Injunctive Relief. If the breaching party failsto cure the violaion within
ninety (90) days after receipt of notice thereof from the non-breaching party, or under
circumstances where the violation cannot reasonably be cured within a ninety (90) day
period, or failsto begin curing such violation within the ninety (90) day period, or fallsto
continue diligently to cure such violation until finaly cured, the non-breaching party may
bring an action at law or in equity in a court of competent jurisdiction to erforce the terms
of this Management Easement, to enjoin the violation, ex parte as necessary, by temporary
or permanent injunction, and to require the restoration of either the Reserved Tract or the
Tabcat Tract, as gpplicable, to the condition that existed prior to any such injury; provided,
that this paragraph does not purport to grant any jurisdiction to any court nor to waive any
defenses enjoyed by Grantor or Grantee.

(© Damages. If thereisaviolation of any of the provisons of this Management
Easement, the non-breaching party shal notify (by written instrument) the breaching party,
who shdl promptly cure the violation by (a) ceasing the violation, or (b) restoring either the
Reserved Tract or the Tabcat Tract, as gpplicable, to its condition before the violation, or (C)
both, as the case may be. The parties shdl have the right, but not the obligation, to pursue
legal actions or proceedings at law and equity to enforce the terms and conditions of this
Management Easement, including, but not limited to, the right to cause such violation to be
cured, and if acourt of competent jurisdiction determines that a violation has occurred
hereunder, the party in violation shal reimburse to the other, as gpplicable, for dl
reasonable expenses incurred, including, but not limited to, legd fees, whether in or out of
court, and the cost of legd proceedings brought to cure the violation or to collect such
reimbursement.

(d) Scope of Relief. The parties rights under this Section 10 gpply equdly in the
event of ether actua or threstened violations of the terms of this Management Easement.
The parties agree that their remedies at law for any violation of the terms of this
Management Easement are inadequate and that they shal be entitled to the injunctive rdlief
described in Section 10(b), both prohibitive and mandatory, in addition to such other relief
to which they may be entitled, including specific performance of the terms of this
Management Easement, without the necessity of proving ether actuad damages or the
inadequacy of otherwise available lega remedies. The parties’ remedies described in this
Section 10 shdl be cumulative and shal be in addition to &l remedies now or heresfter
exiding a law or in equity.
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(e Costs of Enforcement. All reasonable, actud costs incurred by the partiesin
enforcing the terms of this Management Easement, including, without limitation, actud costs
and expenses of suit, actua and reasonable attorneys fees, and any costs of restoration
necessitated by any violation of the terms of this Management Easement shdl be borne by
the breaching party; provided, as to Grantee, any costs, expenses and attorney’ s fees shdl be
awarded only to the extent authorized by the Equal Accessto Justice Act, 28 U.S.C. § 2412.

® Forbearance. Forbearance by ether party to exerciseits rights under this
Management Easement in the event of any breach of any term of this Management Easement
by Grantor or Grantee shal not be deemed or construed to be awaiver of such term or of any
subsequent breach of the same or any other term of this Management Easement, or of any of
the party’ s rights under this Management Easement. No delay or omission by the partiesin
the exercise of any right or remedy upon any breach by the other shdl impair such right or
remedy or be construed as awaiver.

()} Waiver of Certain Defenses. To the extent authorized by law, the parties
hereby waive any defenses of laches or estoppd.

(h) ActsBeyond Parties Control. Nothing contained in this Managemert
Easement shal be construed to entitle a party to bring any action againgt the other for any
injury to or change in either the Reserved Tract or the Tabcat Tract resulting from causes
beyond the party’ s control, including, without limitation, vandaism or illega acts,
unauthorized wrongful acts of third parties, fire, flood, sorm, earth movement, and acts of
God, or from any prudent action taken by either party under emergency conditionsto
prevent, abate, or mitigate injury to the Reserved Tract, the Tabcat Tract, or the Project or
Power Lines, Equipment and Improvements resulting from any such causes,

11. Parties Subject to Easement. The covenants agreed to and the terms,
conditions, and regtrictions imposed by this Management Easement shdl be binding upon
Grantor and Transferees and upon Grantee, and their respective employees, agents,
representatives, invitees, successors and assigns, and all other successors.

12. Subsequent Transfers. Grantor agreesthat the terms, conditions, restrictions
and purposes of this grant or reference thereto will be inserted by Grantor in any subsequent
deed or other legd instrument by which the Grantor divests ether the fee smpletitle or
possessory interest in either the Reserved Tract or the Tabcat Tract.

13. Miscellaneous Provisions.

@ Termination of Rightsand Obligations. A party'srights and obligations
under this Management Easement terminate upon transfer of the party'sinterest in this
Management Easement, the Reserved Tract or the Tabcat Tract, except that liability for acts
or omissions occurring prior to transfer shdl survive trandfer.

(b) Sever ability. If any provison of this Management Easement or the
goplication thereof to any person or circumstance is found to be invaid, the remainder of the
provisons of this Management Easement and the gpplication of such provisonsto persons or
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circumstances other than those asto which it is found to be invaid shall not be affected
thereby.

(© Gender; Number. Whenever the context of this Management Easement o
requires, references of the masculine gender shal include the feminine or neuter gender and
corporate or other such entities, the angular number shdl include the plurd and vice versa,
and reference to one or more parties hereto shal include dl authorized assgnees of Grantee
and any Trandferee.

(d) Expenses. Except for such costs and expenses for which ether party may be
lidble pursuant to the provisons of Section 10 hereinabove, each of the parties shal beer its
own cost and expense (including legd fees and expenses) incurred in connection with this
Management Easement and the transactions contemplated hereby.

(e Entire Agreement and Amendment. This Management Easement
represents the final agreement between and understanding of the parties regarding the subject
matter hereof and may not be changed, amended or modified except by an instrument in
writing executed by the parties hereto.

® Binding Effect. This Management Easement shal be binding upon and inure
to the benefit of the parties hereto, and their respective successors and assigns.

()] Captions. The captions herein have been inserted solely for convenience of
reference and are not a part of this Management Easement and shal have no effect upon
construction or interpretation.

(h Counterparts. The parties may execute this ingrument in two or more
counterparts, which shal, in the aggregate, be sgned by both parties; each counterpart shall
be deemed an origind instrument as againg any party who has signed it. In the event of any
disparity between the counterparts produced, the recorded counterpart shall be controlling.

() Notices. All notices, demands, requests, consents, gpprovals or
communications that either party desires or isrequired to give to the other shal be in writing.
Any such notices, demands, consents, gpprovals or communications may be sent to the
intended recipient at the address set forth hereinbelow using registered or certified mail,
return receipt requested, personal delivery, or expedited courier, but no such notice, demand,
consent, gpprova or communication shal be deemed given unless and until it is actualy
received by the intended recipient. The parties may change the address to which notices,
demands, consents, approvals and other communications hereunder are to be delivered by
giving the other party written notice in the manner herein st forth.

If To Grantor:
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If to Grantee:

Superintendent

Great Smoky Mountains Nationd Park
107 Park Headquarters Road
Gatlinburg, TN 37738

()] Applicable Law. Unless otherwise preempted by Federal law, the
interpretation and performance of this Management Easement shdl be governed by
Tennessee law without regard to rules or laws governing conflicts of law.

IN WITNESS WHEREOF, the parties have executed this Management Easement by
their duly authorized representatives the day and year first above written.

ALCOA POWER GENERATING INC.

By:

Its:

UNITED STATESOF AMERICA

By:

Its:
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STATE OF )
COUNTY OF )

Before me, the undersigned authority, Notary Public in and for said County and State,
personally appeared , with whom | am personally
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdlf to be the of ALCOA POWER

GENERATING INC., being authorized to do so, executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by himself as

Witness my hand and sedl at office this day of , 200

Notary Public

My Commission Expires:

STATE OF )
COUNTY OF )

Before me, the undersigned authority, Notary Public in and for said County and State,
personally appeared , with whom | am personally
acquainted, or proved to me on the basis of satisfactory evidence, and who, upon oath,
acknowledged himsdlf to be the of the UNITED STATES OF

AMERICA, being authorized to do 0, executed the foregoing instrument for the purpose
therein contained, by sgning in higher officid capacity.

Witness my hand and sedl at office this day of , 200

Notary Public

My Commission Expires:
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*Exhibit D
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Description of Complete Tract
Description of NPS Tract
Description of Reserved Tract

Description of Tabcat Tract

*To be developed prior to execution of the Management Easement.

(wozzrary 11



B-3.11 Quitclaim Deed from NPSto Licenseeto
Project Landsin the Embayments of Abrams
Creek, Shop Creek, Chilogatee Creek, and an
Unnamed Tributary to Chilhowee Reservoir with
a Reservation by the NPS of a Law Enforcement
and Resour ce M anagement Easement on Same

L ands (T ennessee)



THISINSTRUMENT PREPARED BY: Map No.

Wayne R. Kramer Parcel No.
KRAMER, RAY SON, LEAKE,

RODGERS & MORGAN, LLP

Post Office Box 629

Knoxville, TN 37901-0629
(865) 525-5134 Revised draft 3-17-04

QUIT CLAIM DEED
THISINDENTURE (“Deed”), made and entered into this day of

,200___, between the UNITED STATES OF AMERICA, and assigns, acting

by and through the Land Resources Division, Nationa Park Service, Department of the Interior,
whose addressis National Park Service, Land Resources Division, 1849 “C” Street, N.W., Room
2444, Washington, D.C. 20240 (“Grantor”), and the ALCOA POWER GENERATING INC.
(formerly Tapoco, Inc.), a corporation organized and existing under and by virtue of the laws of
the State of Tennessee, with officesin Blount and Knox Counties, Tennessee (“Granteg”).

WHEREAS, Grantor isthe owner in fee smple of certain red property located in Blount
County, Tennessee, conssting of four separate tracts totaling approximately 100 acres, more or
less, the generd location of whichisdong or in the vicinity of U.S. Highway 129 and which
property iswithin the boundary of the Project as hereinbelow defined and in the embayments of
Abrams, Shop, and Chilogatee creeks and an unnamed tributary to Chilhowee Reservair, dl as
more particularly described on Exhibit A attached hereto and incorporated herein by reference
(“Transfer Lands’); and

WHEREAS, Grantee operates power generating facilities in the Little Tennessee River

Valley asthe Licensee of the Tapoco Hydrodectric Project under alicense (“Project License’)
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issued by the Federal Energy Regulatory Commission (“FERC”) as Project No. 2169 (the
“Project”); and

WHEREAS, it is understood thet the Transfer Lands being conveyed herein to Grantee
are within the Project boundary and thus Grantee further intends and Grantor further
acknowledges that the same shdll at dl times remain subject to al activities undertaken by
Grantee or any Transferee (“ Transfereg” shal mean any successor or assign of Grantee, any
owner of the Transfer Lands and any Project License holder, their successors, assigns or lessees
and shdl further mean any person or entity acting through or at the request of Grantee or any
Trandferee) in connection with the Project, Project License, any other lawful requirements of
FERC, aswdl as dl rights and obligations of Grantee or any Transferee, as may be necessary or
gppropriate, to maintain and operate the Project (including dl rights and obligations as licensee
of the Project); and

WHEREAS, Grantor, in furtherance of the Project, agreed to convey the Transfer Lands
to Grantee, subject to certain terms and conditions, including the reservation of an easement by
Grantor for law enforcement and resource management purposes for the protection and
management of Great Smoky Mountains Nationa Park, (“Management Easement”) subject,
however, to the rights of Grantee, as the fee owner thereof, to use the Transfer Lands for any and
al purposesin connection with the Project and Project License, as hereinafter set forth; and

WHEREAS, Grantee is agreeable to accept the reservations, terms and conditions
reflected in the Management Easement reserved by Grantor herein; and

WHEREAS, the Congress has authorized this land exchange pursuant to [insert either

16 U.S.C. 460 1-22(b) or the new statute proposed under the Settlement Agreement]; and
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WHEREAS, Grantor desires to convey the Transfer Lands to Grantee and Grantee
desires to become the titled owner thereto, subject to the reservations, terms and conditions set
forth herein, and the parties otherwise desire to be bound by al other terms and conditions herein
in connection with the Transfer Lands and the Management Easement;

NOW, THEREFORE, Grantor, for and in consderation of the sum of One Dollar
($1.00), and other good and vauable consideration, to it in hand paid by Grantee, the receipt of
which is hereby acknowledged, including (i) the transfer by Grantee to Grantor of other lands
owned by Grantee and also located in Blount County, Tennessee generaly dong or in the
vicinity of U.S. Highway 129 adjacent to the Chilhowee Reservair, as evidenced by deed of even

date herewith of record in Deed Book , Page in the Regigter’ s Office for Blount

County, Tennessee and (i) terms and conditions, rights and obligations set forth in this Quit
Claim Deed, to which this conveyance is specificaly subject and which are fundamenta
congderation to this transaction, does hereby, QUITCLAIM and convey to said Granteg, its
successors and assigns, the Transfer Lands described more particularly in Exhibit A, located in
Blount County, Tennessee, and al of Grantor’ sright, title and interest in and to the Transfer
Lands, subject to the reservations, exceptions, limitations, covenants and conditions herein,
which exceptions, reservetions, limitations, covenants and conditions are understood and
acknowledged by the Parties, which understlanding and acknowledgement are evidenced by

Grantor’ s execution and Grantee' s acceptance and recording of this Deed:

1 It is specificaly understood by both Grantor and Grantee that the Transfer Lands
will be utilized by Grantee, as the fee owner thereof, for any and al purposes st forth in
Paragraph 2 hereinbelow, and Grantor shdl not interfere with any such uses or purposes of
Grantee.

2. It is further understood and acknowledged by Grantor, that the Transfer Lands
being conveyed herewith, are within the Project boundary and shall be subject to, and Grantor
shdl not otherwise interfere with nor restrict, the right of the Grantee or any Transferee to use
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the Transfer Lands for any and al purposes in connection with the Project, the Project License
and dl other lawful requirements of FERC, as may be necessary or appropriate, including, but
not limited to, (i) utilization, recongtruction, operation, repair and maintenance of any exiging
pathways and roadways (located on the Transfer Lands herein conveyed), (ii) rights of way
management, including, but not limited to, vegetation and exotic species management and the
right to utilize herbicides, in accordance with best management practices and gpplicable law for
purposes of controlling vegetation, (iii) Project recreation aress, (iv) safety and security, and (v)
any and dl other encumbrances or agreements to which Grantee is bound as of the date first
above written, or any other lawful purposes relating to the subject of this Deed.

3. Grantor reserves unto itsalf a Management Easement as more particularly set
forth on Exhibit B attached hereto and incorporated herein by reference, for the purposes of law
enforcement and resource management of the Transfer Lands to the extent not inconsistent with
Grantee srights and obligations under the Project, Project License and any other lawful
requirements of FERC and any other rights of Grantee set forth in this deed.

4, Grantor further reserves unto itself an easement over and upon that portion of the
Trandfer Lands currently covered by, and for the sole purpose of fulfilling its rights and
obligation under, that certain unrecorded Right of Way Permit RW 5461-01-001, dated June 26,
2001 (“Permit”) granted by Grantor in favor of the Tennessee Valey Authority (“TVA”) in
connection with maintaining currently existing TVA power lines (i.e., an easement area
goproximately 310 feet in width, as more fully described in said Permit) which easement shal
remain in full force and effect so long as said Permit, as may be amended, renewed or extended
from time to time, remainsin full force and effect. In the event said Permit is terminated for any
reason, then the easement reserved pursuant to this paragraph shal likewise terminate and
Grantor shal execute such document or documents as may be reasonably requested by Grantee,
in recordable form, evidencing said termination. Provided further, that in the event said Permit is
to be amended, renewed, extended or terminated, Grantor shal send written notice to Grantee no
less than ninety (90) days prior to such amendment, renewa, extenson or termination, with said
notice to be given in the same manner as set forth in paragraph 5 herein.

5. It is further understood and agreed that, in the event the Chilhowee Reservoir
ceasesto exist asaresult of either the entry of afind FERC Order from which no further apped
may be taken or Federd legidation, ordering the surrender in decommissioning of the Project
License, the Grantee shdl, within 60 days of said decommissioning, notify Grantor of such event
by written notice to Grantor at Superintendent, Great Smoky Mountains National Park, 107 Park
Headquarters Road, Gatlinburg, Tennessee 37738 and Nationa Park Service, Land Resources
Divison, 1849 “C” Street, N.W., Room 2444, Washington, D.C. 20240, which notice shall
include acopy of thisDeed. For aperiod of 360 days after receipt of said notice, Grantor shall
have the right and option to request that Grantee reconvey the Transfer Lands to Grantor, which
right and option shdl be exercised by written notice sent to Grantee a Property Manager, 300
North Hal Road, Alcoa, Tennessee 37701 (unless and until Grantor is notified in writing by
Grantee of achange of address) within such 360-day period. If Grantor failsto exerciseitsright
and option to request a reconveyance of the Transfer Lands within said 360-day period, such
right and option shdl Igpse and title thereto shal remain in Grantee.

6. In the event Grantee dleges that Grantor has breached any of the terems and
provisons of thisinstrument, Grantee shal give written notice to Grantor of the specific nature
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of such breach. Any notices hereunder shdl be sent to Grantor at the addresses stated abovein
paragraph 5 (unless or until such address is changed by written notice to Grantee). Grantor shall
have 180 days after receipt of said notice to cure the identified breach or otherwise resolve the
same with Grantee. If said breach is not cured or resolved within said 180-day period, then
Grantee shdl have the right to pursue such injunctive relief and/or such other remedies at law or
in equity as may be available to it to cure such breach. Any notice under this Paragraph shdl be
given using registered or certified mail return receipt requested, persond delivery or expedited
courier.

The hereinabove described reservations, terms, covenants and restrictions shdl be
binding upon and inure to benefit of the parties hereto, their successors and assigns, it being the
intent of the parties that said reservations, terms, covenants and restrictions, so long asthey

remainin full force and effect, shdl run with the land.

Whenever in thisinstrument a pronoun is used it shal be construed to represent either

singular or plurd, or the masculine, feminine or neuter gender, as the case may demand.

IN WITNESS WHEREOQOF, Grantor has caused this instrument to be executed and its

name to be sgned hereto by its duly authorized officer the day and year first above written.

UNITED STATESOF AMERICA
By:

Its:
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STATE OF )
COUNTY OF )

Before me, the undersigned authority, Notary Public in and for said County and State,
personally appeared , with whom | am personally acquainted,
or proved to me on the basis of satisfactory evidence, and who, upon oath, acknowledged himself
to bethe of the UNITED STATES OF AMERICA, being authorized
to do so, executed the foregoing instrument for the purpose therein contained, by Sgningin
hisher officia capecity.

Witness my hand and sedl at office this day of , 200

Notary Public

My Commission Expires:

| swear and affirm that the actual consideration for this transfer was$0 .

Affiant

Sworn to and subscribed before me,

this___ day of , 200

Notary Public

My Commisson Expires

Responsible Taxpayer:

Alcoa Power Generating Inc.

THE PREPARER OF THISINSTRUMENT MAKES NO REPRESENTATIONS NOR
WARRANTIESASTO THE STATUSOF THE TITLE TO THE PROPERTY HEREIN, NOR
CONCERNING THE ACCURACY OF THE PROPERTY DESCRIPTION AND
REPRESENTS THAT THISINSTRUMENT HAS BEEN PREPARED SOLELY FROM
INFORMATION FURNISHED TO THE PREPARER HEREOF.
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EXHIBIT A

DESCRIPTION OF TRANSFER LANDS
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EXHIBIT B

TERMSAND CONDITIONSOF MANAGEMENT EASEMENT RESERVED BY
GRANTOR

Grantor hereby reserves the following rights, powers and authorities as may be necessary or
gppropriate in connection with law enforcement and resource management of the Transfer Lands
being transferred to Grantee herein of the nature and character and only to the extent hereinafter
&t forth.

1 Definitions: For purposes of this Management Easement the listed terms shdll
have the following meanings

@ “Affiliates’ means any other individua, corporation, partnership, association,
limited liability company, joint stock company, trust or other unincorporated organization that is
directly or indirectly, or through one or more intermediaries, controlled by or under the common
control of Grantee,

(b) “Find Settlement Agreement” means that certain Find Settlement Agreement
made and entered into on , 200__, by and between Grantee and other
participants in the process for issuing anew license for the Project.

(© “Grantee s Reserved Rights’ shdl have the meaning and include dl rights
reserved by Grantee under Section 4 hereof.

(d) “Successor-in-Interest” shal mean the surviving entity resulting from the merger,
consolidation or other corporate restructuring by or of the Grantee, provided, however, that the
aurviving entity isthe authorized licensee of the Project License.

(e “Trandereg” means Affiliates and Successors-in-Interest, and shdl, for the
purposes of this Management Easement, aso include any successors, assigns or lessees of
Grantee, any owner of the Transfer Lands, or any portion thereof (and any successors and
assigns thereof), and any Project License holder.

2. Purpose. The purpose of this Management Easement isto retain in Grantor the
authority to provide, and Grantor shall provide, law enforcement and resource management in,
over and upon the Transfer Lands in amanner consstent with the duties and respongbilities set
forth and in accordance with the authority of Grantor as specified in 16 U.S.C. 88 1-403k-3 and
36 C.F.R. Parts 1- 7, as amended from time to time, and in accordance with the Genera
Management Plan of Great Smoky Mountains Nationa Park, as amended from time to time; said
duties and respongbilities as described therein being hereby specificaly assumed by Grantor,
including, but not limited to, the protection of persons, property, and natural and cultura
resources. In that regard, Grantor specifically assumes the authority to monitor and protect the
Transfer Lands from trespassing, vanddism, illegd use of wegpons, and any other activity that

(woz214101 8



threatens or endangers persons, property, and natural and cultura resourcesin, over and upon the
Transfer Lands.

3. Term. This Management Easement is effective as of the date of this Deed and
shdl be permanent and run with the land, subject, however, to the terms and conditions herein.

4, Grantee' s Reserved Rights. Grantor agrees that the easement, rights, privileges
and obligations herein reserved by Grantor in, over and upon the Trandfer Lands shall be subject
to Grantee' suse of said Transfer Lands. In that regard and notwithstanding any prohibition or
redtriction set forth in this Deed or Management Easement to the contrary, and recognizing that
Grantee as aresult of thistrandfer, is and shdl remain the fee smple owner of the Transfer
Lands, Grantee hereby specificaly, unconditionaly and without restriction, charge or assessment
of any kind or nature, reservesto itsdf and any Transferee the following rights, powers and
authorities as may be necessary or gppropriate:

@ Existing and Future Uses. Theright to use, and to restrict the use of, the
Trandfer Lands for any and al purposes in connection with the Project, Project License, the
Trander Lands, and the Find Settlement Agreement, including, but not limited to, (i) utilization,
recongtruction, operation, repair and maintenance of existing pathways and roadway's (located on
the Trandfer Lands, or otherwise), (ii) rights-of-way management, including, but not limited to,
vegetation and exotic gpecies management and the right to utilize herbicides, in accordance with
best management practices and applicable law, for purposes of controlling vegetation within
such rights-of-way, (iii) Project recregtion aress, (iv) safety and security, and (v) any other
encumbrances or agreements to which Grantee is bound as of the date first above written or any
other lawful purposes rdating to the subject of this Section 4. The Management Easement herein
reserved shdl in al respects and at dl times remain subject to the terms and conditions of the
Project License, and Grante€' s rights and obligations in connection therewith, and to any other
lawful requirements of FERC.

(b) Transfer. Theright to transfer, assign, convey, sdl, give, mortgage, or lease the
Transfer Lands, provided such conveyance is subject to the terms of this Management Easement.

(© Tree Removal. Theright, but not the obligation, to cut and/or remove fdlen,
threatened, damaged or diseased trees, shrubs or plants required to maintain the Transfer Lands,
to cut firebresks, to construct, reconstruct, operate, repair and maintain ingress and egress
pathways or roadways on the Transfer Lands for purposesin connection with the operation of the
Project, the Transfer Lands, and for such other Project, power generation, power transmisson, or
other utility purposes, including, but not limited to, reasonable remova or cutting of trees, shrubs
or plantsin a customary and higtorica manner.

(d) Ingress, and Egress and Project Maintenance. Theright to ingress and egress
to, from and over the Transfer Lands for any purposes and & any time relating to or arisng from
Grantee' s Reserved Rights, and to access other property owned or leased by Grantor or its
Transferees, provided that such other property is used for purposes consistent with power
generation, power transmission and other utility purposes.
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5. Grantor Acknowledgment. Grantor specificaly acknowledges and understands
that the easements, rights, privileges, obligations and licenses herein reserved are subject to all
applicable terms and conditions of the Project License, and to any other lawful requirements of
FERC thereunder, to Grantee' s Reserved Rights, and to al other conditions set forth hereunder.
By execution of this Deed, Grantor agrees that the easements, rights, privileges, obligations and
licenses herein reserved will not be used in any manner that would endanger hedlth, cregste a
nuisance or otherwise be incompatible with the overdl recreationa uses associated with the
Project, or otherwise interfere with the Grantee' s Reserved Rights.

6. Public Access. This Management Easement shdl give Grantor or its successors
or assgns the right to continue to grant to the public aright to enter upon or to use the Transfer
Lands or any portion thereof to the extent such right existed in the public immediately prior to
the execution of this Management Easement. However, Grantee and any Transferees may
restrict public access to any portion of the Transfer Lands for safety or security purposes, or for
any other purpose deemed appropriate for the Project or power generation, power transmission or
other utility purposes. To the extent Grantor permits the public continued access to the Transfer
Lands or any portion thereof, such access shall be subject and subordinate to Grantee' s Reserved
Rights.

7. Costs, Liabilitiesand Taxes.

@ Costs, Legal Requirementsand Liabilities. Grantee retainsal respongbilities
and shdl beer dl costs and liabilities that are norma and incident to its ownership and use of the
Trandfer Lands, including the maintenance of adequate ligbility insurance coverage. Grantee
remains solely respongble for obtaining any applicable governmenta permits and gpprovas for
any congruction or other activity or use permitted by its ownership of the fee interest of the
Trandfer Lands, this Management Easement, and al such congtruction or other activity or use
shdl be undertaken in accordance with al gpplicable federd, sate and locdl laws, regulations
and requirements. Nothing contained in the Management Easement, however, shdl be construed
to entitle Grantor, or any other person or entity claiming by or through Grantor, to bring any
action againgt Grantee for any injury to or change in the Transfer Lands resulting from causes
beyond the control of Grantee, including, without limitation, vandaism or illegd acts, fire, flood,
storm, earth movement or any act of God, or from any prudent action taken by Grantee under
emergency conditions to prevent, abate or mitigate any injury to the Transfer Lands, the Project,
or Power Lines, Equipment and Improvements resulting from any such causes.

(b) Taxes. Grantee shall pay all red edtate taxes and assessments lawfully assessed
againg the Trandfer Lands.

8. Mutual Release and Indemnification. To the extent authorized by law, each
party agreesto and hereby does release, hold harmless, defend and indemnify the other from any
and dl liabilities, including, but not limited to, damage to the Transfer Lands, persond injury
(including desath), losses, damages, judgments, costs, expenses and reasonabl e attorneys fees that
the indemnified party may suffer or incur as aresult of or arisgng out of the activities of the
indemnifying party on the Transfer Lands. Provided, specificaly, that Grantor shadl only be
liable for any and al claims or demands for loss or damage to property or for persond injury or
death to any person while in, upon or about the Transfer Lands in accordance with and to the
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extent provided in the Federa Tort Claims Act, 28 U.S.C. § 1346(b), 2671-80, as may be
amended from time to time.

9. Remedies.

@ Notice of Violation; Corrective Action. If either Grantor or Grantee (the “non-
breaching party”) determines that a breach of the terms of this Management Easement has
occurred or is threatened by the other party (the “breaching party”), the non-breaching party
shdl give written notice to the breaching party of such violation and demand corrective action
aufficient to cure the violation and, where the violaion involves injury to the Transfer Lands
resulting from any use or activity incongstent with the purpose of this Management Easemert,
to restore the portion of the Transfer Lands so injured to its prior condition in accordance with a
plan agreed upon by Grantor and Grantee.

(b) Injunctive Relief. If the breaching party fallsto cure the violation within ninety
(90) days after receipt of notice thereof from the non-breaching party, or under circumstances
where the violation cannot reasonably be cured within a ninety (90) day period, or failsto begin
curing such violation within the ninety (90) day period, or failsto continue diligently to cure
such violation until finaly cured, the non-breaching party may bring an action at law or in
equity in acourt of competent jurisdiction to enforce the terms of this Management Easement,
to enjoin the violation, ex parte as necessary, by temporary or permanent injunction, and to
require the retoration of the Transfer Lands to the condition that existed prior to any such
injury; provided, that this paragraph does not purport to grant any jurisdiction to any court
where none shall have been provided by Congress.

(© Damages. If thereisaviolation of any of the provisons of this Management
Easement, the non-breaching party shal notify (by written instrument) the breaching party, who
shdl promptly cure the violaion by (8) ceasing the violation, or (b) restoring the Transfer
Landsto its condition before the violation, or (C) both, as the case may be. The parties shall
have theright, but not the obligation, to pursue legd actions or proceedings at law and equity to
enforce the terms and conditions of this Management Easement, including, but not limited to,
the right to cause such violation to be cured, and if acourt of competent jurisdiction determines
that a violation has occurred hereunder, the party in violation shal reimburse to the other, as
goplicable, for dl reasonable expenses incurred, including, but not limited to, legd fees,
whether in or out of court, and the cost of lega proceedings brought to cure the violation or to
collect such reimbursement; provided that the parties recognize that these remedies gpply
againg Grantor only to the extent authorized by law.

(d) Scope of Relief. The parties rights under this Section 9 apply equdly in the
event of ether actud or threatened violations of the terms of this Management Easement. The
parties agree that their remedies a law for any violation of the terms of this Management
Easement are inadequate and that they shdl be entitled to the injunctive relief described in
Section 9(b), both prohibitive and mandatory, in addition to such other rdief to which they may
be entitled, including specific performance of the terms of this Management Easement, without
the necessity of proving either actual damages or the inadequacy of otherwise available legd
remedies. The parties remedies described in this Section 9 shdl be cumulative and shdl bein
addition to dl remedies now or heregfter existing & law or in equity.
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(e Costs of Enforcement. All reasonable, actud costs incurred by the partiesin
enforcing the terms of this Management Easement, including, without limitation, actud costs and
expenses of suit, actual and reasonable attorneys fees, and any costs of restoration necessitated
by any violation of the terms of this Management Easement shall be borne by the breaching
party; provided, as to Grantor, any costs, expenses and attorney’ s fees shal be awarded only to
the extent authorized by the Equa Accessto Justice Act, 28 USC § 2412,

® Forbearance. Forbearance by ether party to exerciseits rights under this
Management Easement in the event of any breach of any term of this Management Easement by
Grantor or Grantee shal not be deemed or construed to be awaiver of such term or of any
subsequent breach of the same or any other term of this Management Easement, or of any of the
party’ s rights under this Management Easement. No delay or omission by the partiesin the
exercise of any right or remedy upon any breach by the other shdl impair such right or remedy
or be construed as awaiver.

()} Waiver of Certain Defenses. To the extent authorized by law, the parties hereby
waive any defenses of laches or estoppd.

(h) ActsBeyond Parties Control. Nothing contained in this Management
Easement shdl be congtrued to entitle a party to bring any action againg the other for any injury
to or change in Trandfer Lands resulting from causes beyond the party’ s contral, including,
without limitation, vanddism or illega acts, unauthorized wrongful acts of third parties, fire,
flood, storm, earth movement, and acts of God, or from any prudent action taken by ether party
under emergency conditions to prevent, abate, or mitigate injury to the Transfer Lands, or the
Project resulting from any such causes.

10. Parties Subject to Easement. The covenants agreed to and the terms,
conditions, and restrictionsimposed by this Management Easement shdl be binding upon
Grantor and upon Grantee and any Trandferee, and their respective employees, agents,
representatives, invitees, successors and assigns.

11.  Subsequent Transfers. Grantee agreesthat the terms, conditions, restrictions
and purposes of this Management Easement will be inserted by Grantee in any subsequent deed
or other legd instrument by which the Grantee divests ether the fee smpletitle or possessory
interest in Transfer Lands.

12. M iscellaneous Provisions.

@ Termination of Rightsand Obligations. A party's rights and obligations under
this Management Easemernt terminate upon transfer of the party's interest in this Management
Easement or the Transfer Lands except thet ligbility for acts or omissions occurring prior to
trandfer shdl survive trander.

(b) Sever ability. If any provison of this Management Easement or the gpplication
thereof to any person or circumstanceis found to be invaid, the remainder of the provisons of
this Management Easement and the gpplication of such provisons to persons or circumstances
other than those asto which it is found to be invaid shal not be affected thereby.
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(© Gender; Number. Whenever the context of this Management Easement so
requires, references of the masculine gender shdl include the feminine or neuter gender and
corporate or other such entities, the sngular number shdl include the plurd and vice versa, and
reference to one or more parties hereto shal include al authorized assignees of Grantor and any
Transferee.

(d) Expenses. Except for such costs and expenses for which ether party may be
liable pursuant to the provisons of Section 9 hereinabove, each of the parties shal bear its own
cost and expense (including legd fees and expenses) incurred in connection with this
Management Easement and the transactions contemplated hereby.

(e Entire Agreement and Amendment. This Management Easement represents the
find agreement between and understanding of the parties regarding the subject matter hereof and
may not be changed, amended or modified except by an instrument in writing executed by the
parties hereto.

® Binding Effect. This Management Easement shdl be binding upon and inure to
the benefit of the parties hereto, and their respective successors and assigns.

()} Captions. The captionsin this Management Easement have been inserted solely
for convenience of reference and are not a part of this Management Easement and shall have no
effect upon congtruction or interpretation.

(h) Counterparts. The parties may execute thisinstrument in two or more
counterparts, which shdl, in the aggregate, be signed by both parties; each counterpart shal be
deemed an origina indrument as againgt any party who has signed it. In the event of any
disparity between the counterparts produced, the recorded counterpart shal be controlling.

@) Notices. All notices, demands, requests, consents, gpprovals or communications
that either party desires or is required to give to the other shal bein writing. Any such notices,
demands, consents, approvals or communications may be sent to the intended recipient &t the
address st forth hereinbelow using registered or certified mail, return receipt requested, persond
delivery, or expedited courier, but no such notice, demand, consent, gpprova or communication
shdl be deemed given unless and until it is actudly recaeived by the intended recipient. The
parties may change the address to which notices, demands, consents, approvals and other
communications hereunder are to be delivered by giving the other party written notice in the
manner herein st forth.

If To Grantor:
Superintendent
Great Smoky Mountains National Park

107 Park Headquarters Road
Gatlinburg, TN 37738
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If to Grantee:

()] Applicable Law. Unless otherwise preempted by federd law, the interpretation
and performance of this Management Easement shdl be governed by Tennessee law, without
regard to rules or laws governing conflicts of law.

HAAPGI\TIGRA\Deeds\QuitclaimbDeed NPSAPGI clean 3-17-04.doc
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B-4 Funding Agreement(s)
B-4.1 North Carolina Resource Management and Enhancement Fund Agreement

B-4.2 Talassee Fund Agreement
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Appendix B-4.1 - The North Carolina Resour ce
Management and Enhancement Fund Agreement

|. Purpose of Fund

The North Carolina Resource Management and Enhancement Fund (the “Fund™) will be
established by Alcoa Power Generating Inc. (APGI) pursuant to the Settlement Agreement
for the relicensing of the Tapoco Project (Project) to be used for 1) monitoring of biotic and
abiotic parameters, 2) addition of large woody debris, gravel and vegetation management in
the Cheoah River below Santeetlah Dam, and 3) for other natura resource sewardship
activities, including, but not limited to, &) threatened and endangered species recovery
efforts, b) control of exotic gpecies and ¢) environmenta outreach and education, directly
related to those Cheoah River and Little Tennessee River basin resources affected by
ongoing Project operations, in particular the Santeetlah and Cheoah developments, and the
portion of the Calderwood Development in North Carolina

Use of any moniesin the Fund for activities not directly related to ongoing Project operations
will require unanimous consent of the North Carolina Resource Management and
Enhancement Fund Board (Board), as defined herein and APGI.

1. Establishment of Fund

A. Within 6 months after the FERC order issuing a New License for the Project becomes
effective, APGI shdl makeitsfirg annua contribution to the Fund by payment to the
fiduciary entity specified by the Board.

B. The Fund will be structured to accommodate any restrictions on how funds intended for
use by or on behdf of the federa agencies must be handled and shall, to the extent
alowed by law, be managed by agreement of the North Carolina Wildlife Resources
Commission, North Carolina Department of Environment and Natural Resources, U. S.
Forest Service, U. S, Fish and Wildlife Service, and the Eastern Band of Cherokee
Indians.

C. Oncethe Fund has been established, payments, and any interest earned thereon, shall be
the exclusive property of the Fund, to be disbursed and spent according to this Fund
Agreement, and APGI shdl have no further respongbility therefore. The North Carolina
Fund Board, and the members thereof, to the extent alowable by law, shal indemnify
APGI and save APGI harmlessin any litigation, save litigation initiated by APGI, in
which the expenditures from the Fund are a issue.

Tapoco Hydroelectric Project (FERC No. 2169) 1 April 2004
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[11. Use of Funds

A. Decisonson the use of the Fund including any accrued interest shal solely be made by
the Board. The Board may solicit proposas from non-profit organizations, educationa
ingtitutions, and government or Tribal agencies for projects that address any of the above
stated purposes. The Board may target a specified portion of the Fund to specific natura
resource stewardship objectives, or specific areas encompassed within the purposes and
geographic scope defined above.

B. A primary objective of the Board will be to use the Fund to leverage other funding (for
example, through matching requirements) to expand the benefits of the combined funding
in the Cheoah River and Little Tennessee River watershed.

C. Funding proposas and other Fund business shdl be approved by consensus of the full
membership of the Board.

D. TheBoard shal hold an annua planning meeting during the 4™ quarter of each year
during which annud funding priorities for the subsequent calendar year will be discussed
with APGI and decigons regarding funding priorities for the subsequent year will be
made.

V. Membership of the Board

The Board shall be comprisad of one representative each from U.S. Fish and Wildlife
Service, U. S. Forest Service, North Carolina Department of Environment and Natural
Resources, North Carolina Wildlife Resources Commission, and the Eastern Band of
Cherokee Indians (collectively “Members’).

V. Advisors

Representatives of interested non-governmenta organizations sgnatory to the Settlement
Agreement and APGI will serve as advisorsto the Board. Advisorswill be given the
opportunity to review and provide individua comments to the Board on funding proposas,
to participate in any meetings held by the Board regarding the use of the Fund, and to
review and comment individualy on the annud report. The advisors will not be asked to
provide consensus recommendations to the Board.

V1. Fund Administration

A. The Board shdl develop and adopt bylaws and/or Memoranda of Agreement as necessary
to share decision-making and fiduciary respongibilities among the members. These
bylaws and/or Memoranda of Agreement must be adopted by the Board prior to any
disbursements from the Fund.

Tapoco Hydroelectric Project (FERC No. 2169) 2 April 2004
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B. The Board shdl annudly review the implementation and status of funding proposas
gpproved pursuant to this Fund agreement. The Board will ensure that awritten report is
prepared annualy that reflects the amount of payments deposited into and disbursed from
the Fund and the specific activities undertaken with monies from the Fund. This annua
report shal be prepared and distributed to the members of the Board and the advisors, in
the 1% quarter of each year covering activity in the previous calendar year. The Board
shdl ddiver the find report to APGI by June 15 of each year to enable APGI to filea
copy of the report with FERC prior to June 30.

C. Thecog of dl reasonable adminigtrative, lega, and overhead costs associated with the
management of the Fund account shall be borne by the Fund.

D. TheBoard may choose to conduct an independent review of Fund activities a any time,
The cost of an independent review shal be borne by the Fund. At its expense, APGI can
as0 request that an independent review of Fund activities be conducted to ensure that the
Fund is being administered properly to achieve the purposes of the Settlement
Agreement.

E. Consensus by the Board, with regard to funding proposas and other Fund business
contemplated by this agreement, is considered reached when: 1) the mgjority of the Board
“like’ the outcome or proposa being made; 2) dl Board members can “live with” the
outcome or proposa being made; and 3) dl Board members will advocate the decison
with others outside of the Board.

F. Mestings of the Board shdl be held annually, or whenever requested by two or more
members of the Board. Any Member requesting a meeting shdl provide notice of the
request for a meeting to other Members. By unanimous agreement of the Board, the
annud or specid meetings may be hdd wholly or in part by telephone.

G. TheBoard will be chaired by a member of the Board on an annud rotating basis. Duties
of the Chair will include chairing any meetings of the Board and providing adminigtrative
support for the Board, including preparation of meeting minutes, preparation of the
annual report, and other related duties.

H. All cogts of participation by individua members of the Board and advisors shdl be
covered by their respective organizations.

|.  TheBoard will collaborate on development of any public information to communicate
the benefits of the activities completed under the auspices of the Fund.

J. Inthe event that any dispute arises pursuant to this North Carolina Resource Management
and Enhancement Fund Agreement, the Board agrees to engage in good faith negotiations
for aperiod of at least 90 days, if necessary, in an effort to resolve the dispute, said
negotiaionsto be initiated by the aggrieved party. A minimum of one meeting shall be
held to attempt to resolve the dispute during the 90-day period. In the event that
resolution cannot be reached by the Board within the 90-day negotiating period, the
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dispute may be referred to the Parties to the Settlement Agreement (Parties), and handled
pursuant to the dispute resolution provisions contained therein.

K. Notwithstanding a decision by the Board, al projects funded by the Fund are subject to
the gpprova of any agency with permitting authority and/or jurisdiction over the site of
the project. All requisite approvals for a project must be obtained prior to the
disbursement of monies from the Fund.

L. Any actions by the Fund must conform with (i) gpplicable law and (i) any legd
requirements applicable to the respective Parties, and does not diminate any separate
lega requirements that the Parties or recipients of Fund grants may have pursuant to
federd, sate, or locdl law.

VIl. FERC Jurisdiction

The Parties intend that the Fund shal be approved by FERC in any order issuing a New License
for the Project, therefore the funding of the Fund will be a License obligation, and thus
enforceable by the FERC under the provisions of Section 31 of the Federa Power Act, 18 CFR
385.1501, et seq.

VIIIl. Assgnment

This Fund Agreement may be assigned to any entity or entities that are approved by FERC as
transferee of the Project license and such transferee will replace APGI as a party to this Fund
agreement.
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Appendix B-4.2 - The Tallassee Fund

|. Purpose of Fund

The Talassee Fund (the “Fund”) will be established by Alcoa Power Generating Inc. (APGI) pursuant
to the Settlement Agreement for the relicensing of the Tapoco Project (Project) to be used for naturd
resource stewardship activitiesincluding, but not limited to, 1) threstened and endangered species
recovery efforts, 2) ecosystern enhancements and restoration, 3) management and control of exatic
species and 4) environmental outreach and education directly related to the Project and non-Project
lands in Tennessee currently owned by APGI to mitigate the continuing environmental and socid
impacts associated with the Project’ s operations.

Use of any moniesin the Fund for activities not directly related to these Project and nonProject lands
will require unanimous consent of the Talassee Fund Board (Board), as defined herein and APGI.

[1. Establishment of Fund

A. Within 6 months after the FERC order issuing a New License for the Project becomes effective,
APGI shdl makeitsfirst annua contribution to the Fund by payment to the fiduciary entity
specified by the Board.

B. The Fund will be structured to accommodate any restrictions on how funds intended for use by or
on behdf of the federd agencies must be handled and shall, to the extent dlowed by law, be
managed by agreement of the Board.

C. Oncethe Fund has been established, payments, and any interest earned thereon, shall be the
exclusive property of the Fund, to be disbursed and spent according to this Fund Agreement, and
APGI shdl have no further respongbility therefore. The Board, and the members thereof, to the
extent dlowable by law, shdl indemnify APGI and save APGI harmlessin any litigation, save
litigation initiated by APGI, in which the expenditures from the Fund are at issue.

[11. Use of Funds

A. Decisonson the use of the Fund including any accrued interest shal solely be made by the Board.
The Board may solicit proposas from non-profit organizations, educationa indtitutions, and
government or Triba agenciesfor projects that address any of the above stated purposes. The
Board may target a specified portion of the Fund to specific natural resource stewardship
objectives, or specific areas encompassed within the purposes and geographic scope defined
above.
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B. A primary objective of the Board will be to use the Fund to leverage state and federd funding or
other grant opportunities to expand the benefits of the combined funding in the greater Lower
Little Tennessee River Vdley.

C. Funding proposas and other Fund business shdl be gpproved by consensus of the full
membership of the Board.

D. TheBoard shdl hold an annual planning meeting during the 4™ quarter of each year during which
annua funding priorities for the subsequent caendar year will be discussed with APGI and
decisons regarding funding priorities for the subsequent year will be made.

V. Membership of the Board

The Board shall be comprised of one representative each from U.S. Fish and Wildlife Service, U. S.
Forest Service, Great Smoky Mountains Nationa Park, Tennessee Department of Environment and
Conservation, Tennessee Wildlife Resources Agency, Eastern Band of Cherokee Indians, The Nature
Conservancy of Tennessee, National Parks Conservation Association, Tennessee Clean Water
Network, and American Rivers (collectively “Members’).

APGI will serve as an advisory member to the Board. APGI will be given the opportunity to review
and provide comments to the Board on funding proposals, participate in any meeting held by the
Board regarding the use of the Fund, and review and comment on annual reports.

V. Fund Administration

A. TheBoard shdl develop and adopt bylaws and/or Memoranda of Agreement as necessary to share
decisionrmaking and fiduciary responsbilities among the members. These bylaws and/or
Memoranda of Agreement must be adopted by the Board prior to any disbursement from the Fund.

B. TheBoad shdl annualy review the implementation and status of funding proposals approved
pursuant to this Fund agreement. The Board will ensure that a written report is prepared annualy
that reflects the amount of payments deposited into and disbursed from the Fund and the specific
activities undertaken with monies from the Fund. Thisannua report shal be prepared and
distributed to the Members of the Board and APGI in the 1% quarter of each year covering activity
in the previous calendar year. The Board shall ddliver thefind report to APGI by June 15 of each
year to enable APGI to file acopy of the report with FERC prior to June 30.

C. Thecog of dl reasonable adminigrative, legd, and overhead costs associated with the
management of the Fund shall be borne by the Fund.

D. TheBoard may choose to conduct an independent review of Fund activities at any time. The cost
of an independent review shal be borne by the Fund. At its expense, APGI can aso request that
an independent review of Fund activities be conducted to ensure that the Fund is being
administered properly to achieve the intent of the Settlement Agreement.
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E. Consensus by the Board, with regard to funding proposals and other Fund business contemplated
by this agreement, is consdered reached when: 1) the mgority of the Board “like’ the outcome or
proposa being made; 2) dl Board members can “live with” the outcome or proposa being made;
and 3) dl Board members will advocate the decision with others outside of the Board.

F. Meetings of the Board shdl be held annudly, or whenever requested by two or more members of
the Board. Any Member requesting a meeting shdl provide notice of the request for a meeting to
other Members. By unanimous agreement of the Board, the annud or specid meetings may be
held wholly or in part by telephone.

G. The Board will be chaired by a member of the Board appointed by the Board on an annua basis.
Duties of the Chair will indlude chairing any meetings of the Board and providing administretive
support for the Board, preparation of meeting minutes, preparation of the annua report, and other
related duties.

H. All cogs of participation by individua members of the Board and APGI shdl be covered by their
respective organizations.

I.  TheBoard will collaborate on development of any public information to communicate the benefits
of the activities completed under the auspices of the Fund.

J. Inthe event that any dispute arises pursuant to this Tallassee Fund Agreement, the members of the
Board agree to engage in good faith negotiations for a period of at least 90 days, if necessary, in an
effort to resolve the dispute, said negotiations to be initiated by the aggrieved party. A minimum
of one meeting shdl be held to attempt to resolve the dispute during the 90-day period. Inthe
event that resolution cannot be reached by the Board within the 90-day negotiating period, the
dispute may be referred to the Parties to the Settlement Agreement (Parties), and handled pursuant
to the digpute resolution provisons contained therein.

K. Notwithstanding a decision by the Board, al projects funded by the Fund are subject to the
gpprova of any agency with permitting authority and/or jurisdiction over the Ste of the project.
All requisite gpprovas for a project must be obtained prior to the disbursement of monies from the
Fund.

L. Any actions by the Fund must conform with (i) gpplicable law and (ii) any legd requirement
gpplicable to the respective Parties, and does not diminate any separate legd requirements that the
Parties or recipients of the Fund grants may have pursuant to federd, state, or local law.

VIl. FERC Jurisdiction

The Parties intend that the Fund shal be approved by FERC in any order issuing a New License for
the Project, therefore the funding of the Fund will be a License obligation, and thus enforcesble by the
FERC under the provisions of Section 31 of the Federal Power Act, 18 CFR 385.1501, et seq.
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VIII. Assgnment

This Fund agreement may be assigned to any entity or entities that are approved by FERC as
transferee of the Project license and such transferee will replace APGI as a party to this Fund
agreement.
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B-5 Maps Showing the Proposed Protection of L icensee-
Owned Landsin Tennessee and North Carolina
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B-6 ESA Biological Assessment
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Biological Assessment For Tapoco Settlement Agreement
1. Introduction

The issues addressed in this biologica assessment are the potentia effects of the
continued operation and maintenance of the Tapoco Hydrodectric Project (Project) under
anew licenseto beissued by the Federd Energy Regulatory Commission (FERC or
Commission) on threatened and endangered species. This biologica assessment
specificaly evaluates the proposed settlement agreement (SA) developed by Alcoa Power
Generating Incorporated (APGI or Licensee), and other parties for the Project, located in
Graham and Swain Counties, North Carolina, and Blount and Monroe Counties,
Tennessee. There are some areas of potentia concern for listed species while baancing
the ongoing operation of the project with restoration, management and monitoring of

rare, threatened, and endangered species.

Since the parties considered the needs of the listed species in the Tapoco project area
while developing the proposed settlement agreement, it inherently servesto protect and
conserve the species and their habitats.

Need for a Biological Assessment

By regulation, abiologica assessment is prepared for "mgor construction activities'
considered to be Federal actions significantly affecting the qudity of the human
environment as referred to in the National Environmental Policy Act of 1969 (NEPA) (42
U.S.C. 4321 et se.). A mgor congtruction activity is a construction project or other
undertaking having smilar physicd impacts, which qudify under NEPA asamgor

federa action. Mgor condruction activities include dams, buildings, pipelines, roads,
water resource developments, channel improvements, and other such projects that modify
the physica environment and that congtitute magjor Federd actions. Though the Project is
aready condructed, its continued operation under a new license for the next 40 years,
aong with associated improvements, recreationd facilities, operationd modifications,

and maintenance are consdered in this biological assessment.

A biologica assessment is required if listed species or critica habitat may be present in
the action area. The contents of the assessment are discretionary, but generdly include
results of on-ste ingpections determining the presence of listed or proposed species, and
an andysis of the likely effects of the action on the species or habitat based on biologica
sudies, review of the literature, and the views of species experts. The assessment aso
describes any known unrelated future non Federd activities ("cumulative effects’)
reasonably certain to occur within the action areathat are likely to affect the species.
Much information from previous draft environmenta andys's documents and the license
gpplication have been used in part or their entirety, and/or modified to produce the
assessment. The biological assessment addresses dl listed and proposed species found in
the action area, not just those listed and proposed species that are likely to be affected.
One of the purposes of the biologica assessment is to help make the determination of
whether the proposed action is "likely to adversely affect” listed species and critica
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habitat. To make such adetermination, al species have been addressed. Such an
asessment may help determine the need for conference as well asformd consultation.
Sometimes, biologica assessments are confused with environmenta assessments. The
contents of biologica assessments prepared pursuant to the Endangered Species Act are
largdy at the discretion of the action agency(s) dthough the regulations provide
recommended contents (50 CFR 8402.12(f)). Biological assessments are not required to
andyze dternatives to proposed actions — this biological assessment andyzes the effects
of the preferred dternative, the settlement agreement (SA). Environmentd assessments
are prepared pursuant to the Nationa Environmenta Policy Act.

Deter mination of Effect

The andysis based on our review of al potentia effects, direct and indirect, resultsin a
determination of effect. If the nature of the effects cannot be determined, benefit of the
doubt is given to the species. After evauating the potentid for effect, one of the
following determinations is mede:

Listed species/designated critical habitat

0 No effect - the appropriate conclusion when the action agency determinesits
proposed action will not affect listed species or criticd habitat.

o Isnot likely to adver sely affect - the appropriate conclusion when effects on
listed species are expected to be discountable, or inggnificant, or completely
beneficid. Beneficial effects are contemporaneous postive effects without any
adverse effects to the species. Insignificant effects relate to the size of the
impact and should never reach the scale where take occurs. Discountable
effects are those extremely unlikely to occur. Based on best judgment, a
person would not: (1) be able to meaningfully measure, detect, or evauate
indgnificant effects; or (2) expect discountable effects to occur.

o Islikely to adversely affect - the appropriate conclusion if any adverse effect to
listed species may occur as adirect or indirect result of the proposed action or
itsinterrelated or interdependent actions, and the effect is not discountable,
inggnificant, or beneficid (see definition of “isnot likdly to adversdly affect”).

In the event the overdl effect of the proposed action is beneficid to the listed
species, but also islikely to cause some adverse effects, then the proposed
action "islikdy to adversdly affect” the listed species or critical habitet. An'is
likely to adversdly affect” determination requires forma section 7 consultation.
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2. Description of the Action

ActionsLikely to Result From the Settlement Agreement. Under the SA, APGI will
1) provide minimum flows in the Cheoah River downstream of Santeetlah Dam and the
Little Tennessee River downstream of Caderwood Dam; 2) reduce drawdowns and
maintain more stable water levelsin Santeetlah reservoir; 3) establish two Resource
Enhancement Funds (one in North Carolina and one in Tennessee) whose objectives
include monitoring of biotic and abiotic parameters, addition of woody debris, gravel and
vegetation management, threstened and endangered species recovery, control of exotic
species and environmenta outreach and education; 4) provide fish passage for four listed
gpecies and perform presence/status evauations for other fish species; 5)implement a
Low Inflow Protocol; 6) implement Maintenance and Emergency Protocol; 7) provide
boatable high flow events in the Cheoah River; and 8) provide recrestiond enhancements
at the project’ s four developments. Each of these actions that may affect biologica
communities is described below.

Stream flow improvement in the Cheoah River below Santeetlah Dam and the Little
Tennessee River below Calderwood Dam.

Cheoah River Flow Regime

The SA proposes license articles for an integrated flow regime that will provide sustained
base flows ranging from 40 to 100 cubic feet per second (cfs) (Table OR-2.1) and 19 to
20 days of high flows annudly, averaging approximately 1000 cfs (Table OR-2.3).

The aguetic base flow for each month will be determined by cdculating the average daily
inflow (ADI) vaue for the three preceding months. The ADI will be calculated using
recorded measures of daily change in reservoir devation and total discharge (generation
flows, instream flow releases, high flow events, and flood discharge flows). If the ADI is
grester than the historic 25" percentile average flow for that month (Table OR-2.2.),

flows will be released according to Tier A and if the ADI islessthan or equd to the
historic 25" percentile average flow for that month, flows will be relessed according to
Tier B.

Table OR-2.2 Historic 25th Percentile Average Flows Based on 31-year Period of Record
(1971-2001)

Month Threshold Flow (cfs)
Jan 256
Feb 446
Mar 484
Apr 615
May 617
Jun 526
Jul 403
Aug 289
Sep 208
Oct 141
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Nov 116
Dec 148

In order to dlow state and federd agencies to complete the collection of three full years
of basdline data in the Cheoah River below Santeetlah Dam, aquetic base flows will be
released beginning September 1, 2005, or in the month after the effective date of the new
license if FERC has not issued a new license by September 1, 2005.

Table OR-2.1 Aquatic Base Flows

Month Tier A Flowrate (cfs) | Tier B Flowrate (cfs)
January 50 50
February 100 0
March 100 0
April 100 0
May 0 80
June 60 60
July 60 50
August 50 40
September 50 40
October 50 40
November 50 40
December 60 50

High flow events, which follow a repeating five-year schedule for the term of the License
are scheduled to approximately represent high flow patternsin regiond reference streams
aswdl asthe duration, frequency, and magnitude of Cheoah River high flow events prior
to impoundment.

Aswith base flows, high flows are scheduled to begin after the completion of basdine
sampling in late summer, 2005 or in the month after the effective date of anew license if
FERC hasn't issued the new license before September 1, 2005.

Mesasures designed to benefit aguatic biologica communities during high flow releases
include ramping flows a arate not to exceed two inches per hour while going from base
flows up to 100 cfs, extending some high flows into multiple day events, and tailing high
flows off for extended periods during some events. The five-year repeating schedule is
shown in Table OR-2.3.
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Table OR-2.3 High How Events — 5-year Repegting Schedule

High Flows Year 1 Year 2 Year 3 Year 4 Year 5 Magnitude

(cfs)®
Events Total | Events Total | Events Total | Events Total | Events Tota | Dayl Day2 Day3
Days Days Days Days Days
Per Per Per Per Per
Month Month Month Month Month

January

February 1 2 1 2 1 2 1 2 1 2 1000 Var

March 1 3 1 3 1 3 1 3 1 3 1000 600° 300

April 2 5 3 6 2 5 2 5 3 6 1000 850 300

May 2 4 2 4 3 6 3 6 3 6 1000 850

June 1 2 1 2 1 2 1000 850

July 1 2 1000 850

August 1 1 1000

September 1 1 1 1 1000

October 1 1 1 1 1 1 1000

November 1 1 1 1 1 1 1 1 1 1 1000

December

Total Per 10 19 10 19 10 20 10 19 10 20

Y ear:

1600 cfsfrom hour I5to hour 19, 400 cfsfrom hour 20 to hour 34; 200 cfs from hour 35to hour 47; 100 cfsfor hour 48

2 600 cfsfrom hour 16 to hour 36; 300 cfs from hour 37 to hour 48
312:00 am. (midnight) shall be the starting point for determining the appropriate time for initiating and changing flow releases

Flow in the Little Tennessee River below Calderwood Dam

Minimum flows ranging from 20 cfsto 65 cfs and varying by month and among years
(Table OR-4.1) will be released from Calderwood Reservair into the approximately one
mile bypassed Little Tennessee River channd between Calderwood Dam and
Powerhouse. Water will be released from the base of the gate, down approximately 6-ft
from normal full pond eevation of 1087.8 feet USGS datum.

The Licensee shdl make the determination to rdlease minimum ingream flows in the

Calderwood Bypass according to Scenario A, B or C for each calendar year, so long as
the required frequency of each of these scenarios is met within each ten-year period.
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Table OR-4.1 Cdderwood Bypass Instream Flows

Scenario A B C
January 45 50 55
February 40 50 60
March 35 50 65
April 20 40 60
May 30 40 50
June 25 30 35
July 30 30 30
August 20 25 30
September 25 25 25
October 35 30 25
November 45 40 25
December 40 40 40
Average Annual Flow 32.5 cfs 37.5cfs 41.5 cfs
Frequency 3/10 years 5/10 years 2/10 years

In order to reduce the potentia for therma impacts on stream biota, during the normally
hot and dry months of July — September, flowsin Table OR-4.1 for each month will be
viewed astarget flows. The Licensee may exceed target flowsif water isreleased
upstream or inflows exceed the turbine capacity of the Calderwood Powerhouse or as
necessary to pass trash at the dam. Except under these circumstances, target flows are not
to be exceeded by more than 50 cfs or reduced by more than 5cfs.

Santeetlah Reservoir Water Level Management

Under terms of the SA, Santeetlah Reservoir will be operated at or above the minimum
levels as depicted on the Santeetlah Reservoir Operating Curve (Figure OR-1.1). During
normal operations the Licensee will adjust generation to maintain Santeetlah Reservoir
elevations a or above the Santeetlah Reservoir Operating Curve.
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Figure OR-1.1 Santeetlah Reservoir Operating Curve
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Cheoah River Substrate Enhancement

Because the Cheoah River below Santeetlah Dam has less sand and gravel sized substrate
materids than upstream tributaries and sdected reference streams, the U.S. Fish and
Wildlife Service, the North Carolina Wildlife Resources Commission, the U.S. Forest
Service, and the North Carolina Department of Environment and Natural Resources will
experimentaly attempt to improve substrate quality in the upper Cheoah River reaches.
The introduced materids will be deposited at the river edge at selected locationsin the
upper reaches below Santeetlah Dam with the expectation that high flows resulting from
Santeetlah Reservoir spills will digtribute the materials downstream.  Substrate
composition of the Cheoah River was measured in the summers of 2002 and 2003 and
will be sampled again in the summer of 2004. Thisinformation combined with basdine
sampling of fish, mollusk, and crayfish populations conducted by these agencies will
condtitute a bass for evauation of the benefits of the substrate enhancement experiment
and the value of continued substrate supplementation by these agencies.

Fish Passage
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Within six months of the effective date of the new license for the Project, the Licensee
will develop and file with the Commisson aplan for fish passage a the Chilhowee
Deveopment. The plan will be prepared in consultation with the U.S. Fish and Wildlife
Service and will provide for fish passage at the Chilhowee Development for four target
fish species, the Spotfin chub (Erimonax monachus), Y dlowfin madtom (Noturus
flavipinnis), Smoky madtom (Noturus baileyi) and Duskytail darter (Etheostoma
percnurum).

Fish passage will entail annual funding by the Licensee estimated to be no more than
$10,000 per year for trapping and relocation of certain numbers of each target fish
species, each season. Actua numbers of each species to be trapped and relocated will be
determined annualy in consultation with the U.S. Fish and Wildlife Service. Annud
funding will be used firdg to accomplish the primary fish passage objective of moving a
certain number of each of the target fish pecies between Abrams Creek and Citico
Creek, and between Abrams Creek and the Telico River. Funding will be used
secondarily to conduct associated sampling, marking and genetics testing to help
demondtrate that the USFWS s god of genetic mixing between the sub-populations of the
four fish speciesis being met. Funding can aso be used to trgp and transport fish between
the Tdlico River and Citico Creek, to the extent that such efforts may aso enhance the
overal gendtic hedth of the Abrams Creek populations.

The populations to be passed are those occurring at the tributaries to the Little Tennessee
River, including Abrams Creek (tributary & Little Tennessee River River Mile 37), Citico
Creek (tributary at Little Tennessee River River Mile 31.8), and the Tdlico River
(tributary at Little Tennessee River River Mile 19.2). The population of Spotfin chub a
the Little Tennessee River (Little Tennessee River River Mile 88.5) is dso a source for
augmentation of the populations.

The design population to be “passed” between each of the three designated tributaries for
each of the target speciesis.

Target Species Fishway Exchange

Spotfin chub 100 per generation

Y dlowfin madtom 1 effective genome/generdion
Smoky madtom 1 effective genome/generation
Duskytail darter 1 effective genome/generation

At thistime, the best information available for rate of exchange indicates that naturdly a
few individuas per decade moved successfully between these populations. Movement of
individuas probably comprised young-of-year digpersd movements during fdl and
winter, therefore, trand ocations scheduled during this same timeframe (August-May)
would mogt dosdy mimic naturd dispersd. The fishway will be fully operationd as

soon as possible, but no later than six months after the effective date of this License.

Within one year of the effective date of the new license, the Licensee will develop and
file with the Commission astudy plan for evauating the presence and status of important
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potamodramous and diadromous fishes (including but not limited to American ed
(Anguillarostrata), Lake sturgeon (Acipenser fulvenscens), Black buffao (Ictiobus
niger), Smalmouth buffalo (I ctiobus bubalus), Sauger (Sander canadense), and River
redhorse (Moxostoma carinatum) in the upper end of Tellico Reservair in the vicinity of
the Chilhowee Dam tailrace. The plan will require initid monitoring within five years of
the effective date of the new license, with additiona monitoring to be conducted in year
10 and year 20 of the new license.

The need for fishways for these additiona specieswill be determined by the USFWS
when certain conditions of populations or congregations, outlined in the study plan,
occur. Presence of the target species at the base of Chilhowee Dam will be a condition
precedent to the requirement of additiond fishways at the Chilhowee Development. The
U.S. Fish and Wildlife Service will require no additiond structurd fishway for the
passage of these species before the twentieth year of the new FERC license. Subject to
this limitation, the Secretary of the Department of Interior reserves the right to require
fishways at the Chilhowee Development.

Vegetation Management

Pans for vegetation managemernt are inherent in resource management plans of the Great
Smoky Mountains Nationd Park, the U.S. Fish and Wildlife Service, and the U.S. Forest
Service. To the extent that additiona vegetation management activities related to the
Project are needed, objectives for action can be placed before the board(s) of the
Tdlassee Resource Enhancement Fund, or the North Carolina Resource Enhancement
Fund during annua project planning sessons for prioritization relative to other proposas.
Examples of vegetation management activities include limited, sdlective remova of
vegetation from within the channd of the Cheoah River in order to improve boating

safety, herbicide trestment of invasive exatic plants, and habitat improvement for rare

plant species.
Low Inflow Protocol

If inflow is not adequate to provide high flow releases and maintain required reservoir
levels while maintaining instream flows, then equitable reductions in Santeetlah

Reservoir water levels, and high flow releases to the Cheoah River will be made as
follows. If the water available for the planning period is less than the water requirement
with no generation for the scheduling period the following low flow stages will be
implemented. The low flow stage will remain in effect until the next plaming period
when the water requirement is compared to the water available. If the water availableis
less than the water requirement, the next stage will be implemented. If the water
available is greater than the water requirement the previous stage will be implemented or
normd operationsif at Stage 1. If the actud inflow is gppreciably different than the
projected inflow the Licensee may make adjustments to the low flow stage during the
planning period.
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Stage 1: Reduce high flow duration by 25% (2 hours for each day of the high flow event).
Elevation minimum decreased by 0.25 feet below the operating curve.

Stage 2: Reduce high flow duration by 50% (4 hours for each day of the high flow event).
Elevation minimum decreased by 0.50 feet below the operating curve.

Stage 3: Reduce high flow duration by 100%. Elevation minimum decreased by 0.75 feet
below the operating curve.

Stage 4: Elevation minimum decreased by 1.0 feet below the operating curve. If
continuous dischargeis a Tier A reduce continuous discharge from Tier Ato Tier B
leve.

Stage 5: Continue rdeasing Tier B continuous discharge through spillway gates until
elevation reaches bottom of the spillway gates (or valve).

Stage 6. Reduce continuous discharge to inflow.
It isimportant to note that base flow conditions will never be less than the base flows
prescribed in Table OR-2.1 above unless reservoir inflow is less than those amounts.

Based on actud experience, the Licensee may consult with state and federd agenciesto
modify the Low Inflow Protocol.
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Maintenance and Emer gency Protocols

The following table (Table OR-7.1) identifies 1) the assumed most likely emergency,
unplanned maintenance (e.g. equipment failure), and maintenance situations when certain
license conditions may be impacted and 2) the potentid actions to be taken by the
Licensee for each Stuation. The Licensee will determine the specific details of actionsto
be taken on a case-by- case basis, however, the Licensee will place the highest priority on
mantaining and retoring minimum flows in the bypass channels.

Table OR-7.1 Maintenance and Emergency Situations

Potentially | mpacted License Conditions

Situation Indications Minimum Flows High Flow Normal
in Bypass Releasesfrom Operating Range
Channels Santeetlah Dam for Reservoir
into the Cheoah Levels
River
Potential Actionsto be Taken
Outage of Tainter | Maintenance or Notify using High | Repair gate or
gate(s) at equipment failure Flow Event operating
Santeetlah Dam prevents opening Notification mechanism to
or closing one or Procedure close gate'
more gates (HFENP). Release
from alternate gate,
delay start of event
or reschedule,
lower flow for
event
Outage of aquatic | Maintenance will Releaseflow from

flow gate(s) require one or Tainter gate
more aguatic flow
gatesto be
inoperable
Outage of gate Maintenance or Control gate Notify using the

control system

failure of control
system

manually, release
flow from Tainter

HFENP. Open gate
manually, release

gate from alternate gate,
delay start of event
or reschedul e,
lower flow for
event
Voltage or TVA curtails Reduce Cheoah Notify using Reduce generation
capacity delivery of power River continuous HFENP. Reduce to allow reservoir
emergency toAlcoalnc. TN flow to 40 cfs. generation and to refill when
(typically lessthan | Operations, voltage | Increaseto Tier A | resume event when | normal operations
24 hoursin or capacity or B when normal normal operations | resume
duration) conditionsin the operationsresume | resume
TVA system or
larger regional
electric system
failure has
occurred or is
imminent, or
releasesfrom
Fontana are
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reduced or
curtailed.

*For notification procedures see Section 1.7.2 Notification Guidance
Resour ce Enhancement Funds
Tallassee Fund

Within six months of the effective date of the new license, the Talassee Fund will be
established by the Licensee pursuant to the SA to be used by the U. S. Forest Service, U.
S. Fish and Wildlife Service, Great Smoky Mountains Nationd Park, Tennessee
Department of Environment and Conservation, Tennessee Wildlife Resources Agency,
Eastern Band of Cherokee Indians and The Nature Conservancy of Tennessee for
purposes within the scope of subject matter of the Fish and Wildlife Coordination Act,
the Endangered Species Act, and Section 10 of the Federal Power Act including, but not
limited to, 1) threatened and endangered species recovery efforts, 2) ecosystem
enhancements and restoration, 3) management and control of exotic species, and 4)
environmenta outreach and education directly related to the Project and non-Project
landsin Tennessee currently owned by the Licensee to mitigete the continuing
environmenta impacts associated with the Project’ s operations.

Moniesin the Fund shal be held and managed by an entity unanimoudly agreed to by the
beneficiary agencies listed above and the Licensee. The Fund shdl be available to receive
contributions from other sources to match or exceed contributions by the Licensee and
the Fund shdl remain available for itsintended purposes until expended, even if the life

of the Fund shdl exceed the term of the new license.

At the time of fund establishment, the Licensee shdl deposit aninitid payment of
$100,000, subject to the escalation provisonsin the SA. Theresfter for the duration of
the new license, the Licensee shdl deposit annualy an additiona $100,000, by no later
than January 31, subject to the escdation provisonsin the SA. Thefunds shdl be
deposited with the fiduciary entity specified by unanimous agreement of the beneficiary
entities and the Licensee for management and disbursement of the funds. Any interest
accrued by the Tallassee Fund shal be reinvested in the Tallassee Fund to be used for the
purposes described above.

North Carolina Resour ce Management and Enhancement Fund

Within six months of the effective date of the new license, the North Carolina Resource
Management and Enhancement Fund will be established by Licensee pursuant to the SA
to be used by the North Carolina Wildlife Resources Commission, North Carolina
Department of Environment and Natural Resources, U.S. Forest Service, Eastern Band of
Cherokee Indians, and U.S. Fish and Wildlife Service for purposes within the scope of
subject matter of the Fish and Wildlife Coordination Act, the Endangered Species Act,
and Section 10 of the Federa Power Act including, but not limited to, 1) monitoring of
biotic and abiotic parameters, 2) addition of large woody debris, gravel and vegetation
management in the Cheoah River below Santeetlah Dam, and 3) for other natural
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resource stewardship activities, including, but not limited to, @) threatened and

endangered species recovery efforts, b) control of exotic species and ¢) environmental
outreach and education, directly related to those Cheoah River and Little Tennessee River
basin resources affected by ongoing Project operations, in particular the Santeetlah and
Cheoah devel opments, and the portion of the Caderwood Development in North
Carolina

It is possible that periodic small-scae remova of scattered trees and shrubs from within
the main channd of the Cheoah River to improve habitat conditions while at the same
time reducing hazards to whitewater recreationists will aso be undertaken as an activity
under the North Carolina Fund.

Moniesin the Fund shdl be held and managed by an entity unanimoudy agreed to by the
beneficiary agencies listed above and the Licensee. The Fund shdl be available to
receive contributions from other sources to match or exceed contributions by the
Licensee and the Fund shal remain available for its intended purposes until expended,
even if thelife of the Fund shal exceed the term of the new license.

The Licensee will provide $100,000 subject to the escaation provisonsin the SA, for the
North Carolina Resource Management and Enhancement Fund in the first year of the new
license and $25,000 subject to the escalation provisonsin the SA, annually theresfter for
the term of the new license, except that no funds will be provided during the last three
years of the new license. The funds shall be deposited with the fiduciary entity specified
by unanimous agreement of the beneficiary entities and the Licensee for management and
disbursement of the funds. Any interest accrued by the North Carolina Fund shall be
reinvested in the North Carolina Fund to be used for the purposes described above.

Management of Tallassee and North Carolina Resour ce Enhancement Funds
(Funds)

Decisions on the use of the Funds shdl solely be made by the Boards of the Funds. The
Board will hold an annual planning mesting during the 4™ quarter of each year during
which annud funding priorities for the subsequent calendar year will be discussed with

the Licensee and decisons regarding funding priorities for the subsequent year will be
made. Decisons on the activities to be undertaken with Fund monies will be approved
by consensus of the full membership of the Board, except that use of any moniesin the
Funds for activities not related to the Project or Licensee’ s non-Project lands requires the
unanimous consent of the full membership of the Board and the Licensee,

The Board for the North Carolina Fund will be comprised of one representative each
from U.S. Fish and Wildlife Service, U.S. Forest Service, North Carolina Department of
Environment and Natural Resources, North Carolina Wildlife Resources Commisson and
Eastern Band of Cherokee Indians. Representatives of interested non-governmenta
organizations and Licensee will serve as advisors to the Board.
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The Board for the Talassee Fund will be comprised of one representative each from U.S.
Fish and Wildlife Service, U.S. Forest Service, Eastern Band of Cherokee Indians, Great
Smoky Mountains Nationa Park, Tennessee Department of Environment and
Conservation, Tennessee Wildlife Resources Agency, The Nature Conservancy of
Tennessee, National Parks Conservation Association, Tennessee Clean Water Network
and American Rivers. The Licensee will serve as an advisor to the Board.

The Board will ensure that awritten report is prepared annudly that reflects the amount
of payments deposited into and disbursed from the Funds and describes the specific
activities undertaken with monies from the Funds. As an advisory member, Licensee
may review and comment on funding proposds, participate in annua meetings, and
review and comment on annud reports. Licensee will aso file the annud report with

FERC each year.

Recreation Related Actions

Actions agreed to in the SA in support of recreation opportunities include both new
congtruction and maintenance and upgrades to exidting facilities. Specific activities,
estimated costs, and Licensee' s funding commitment for each of those activities are listed

in Table RF-1.1.

Table RF-1.1 Recredtion Facilities Funding Commitments

New and/or Upgraded
Recr eation Facilities

Total Cost Estimate

L icensee Funding Commitment

Santeetlah Reservoir

Expand/Improve Massey Branch $228541 $66,277

Boat Launch

Cheoah Point Access $60,600 $17,574

I mprovements

Cheoah Point Campground new $1,810,000 $787,350

construction and replacements

Dispersed campsite improvements $30,500 $35,000

Avey Branch Boat Launch $92,445 $26,809

improvements

Bank fishing improvements $48,000 $20,880

Subtotal Santeetlah $2,320,086 $953,890

Cheoah River

US 129 Access Areas— Phase 1 $225,000 $97,875

US 129 Access Areas— Phase 2 $96,000 $41,760

Two additional gravel lots on 129 $23,001 $6,667

Trail along Cheoah River $206,900 $90,000

Accessible fishing pier $50,000 $25,000

Boater put-in facilities $565,000

Boater take-out facilities $210,000

Subtotal Cheoah River $1,375,901 $261,302
Cheoah Reservoir

Canoe portage around dam $100,000 $100,000

Improved bank fishing facilities $10,000 $10,000

Relocate Panel Branch Boat $150,000 $75,000

Access
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Calderwood Reservoir

Five primitive campsites $15,700 $15,700
Canoe/kayak take-out $75,000 $75,000
Fish delivery chute $10,000 $10,000
Chilhowee Reservoir
Canoe portage $25,000 $25,000
Two accessible fishing piers $100,000 $50,000
Improve day-use areas $10,000 $10,000
Subtotal Mainstem Reservoirs $495,700 $370,700
Total Facility Cost Commitment $4,191,687 $1,585,892
Recreation Related Annual O& M

USFS recreation facilities $161,500 $34,000°
Licensee recreation facilities $31,000 $26,000°
Additional cleanup/maintenance $15,000 $15,000
of 129 day-use areas

Recreational fish stocking in $20,000 $10,000
Calderwood Reservoir

Total Annual O&M Cost $227,500 $85,000

Commitment

" The USFS will operate and maintain the public boating access areas located on National
and use a portion of the funding for this purpose in accordance with the agreement between the USFS and the NCWRC.

2 Of this total, $5,000 is committed to cost share boating facility operations and maintenance with the NCWRC for the new Llewellyn
Branch boating access dte and the existing Calderwood Reservoir boating access site.
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3. Covered Species

Appaachian ektoe
Virginiasoiraea

Indiana bat

Spotfin chub

Y dlowfin Madtom

Smoky madtom

Duskytall Dater

Snall Darter

Red- cockaded woodpecker
American bad eagle

Critical habitat for Appdachian ektoe

Two federdly listed species (Appaachian ektoe and Virginia spiraea) are known to
occur within the Project boundary at Cheoah River. Another species (Indiana bat) has
been found in areas adjacent to the Project and may occur within the Project boundary.
Four federdly listed fish species; the spotfin chub, ydlowfin madtom, smoky madtom,

and duskytail darter have been reintroduced into Abrams Creek, and therefore may occur
within the Project boundary.

There are two species, the Junauska salamander and the Southern Appal achian woodrat
listed as Federd Species of Concern. Because of the interest in the Junauska salamander
it will be discussed in this section, even though it is not a candidate species a thistime
meaning there is not enough information on the speciesfor listing on the Federd
endangered specieslis.

Findly severd listed species will dso be discussed but there will be no effect from the
continued operation and maintenance of the project on these species.

Appalachian Elktoe

The Appa achian ektoe (Alasmidonta raveneliana) was listed as endangered on the
Federd List of Endangered and Threatened Wildlife and Plants on November 23, 1994.
The Appdachian ektoe is endemic only to the upper Tennessee River system, dthough
the complete historica range of the Appaachian ektoeis unknown. Currently, the
Appaachian dktoe exigts in fragmented and relic populations in pockets of suitable
habitat in the Pigeon River system, the French Broad River sysem, the Nolichucky River
gystem, and the Little Tennessee River system.

In September 2002, the USFWS designated critical habitat for the Appalachian ektoe
under the ESA (Federa Register, Vol. 67, No 188: September 27, 2002). Thefina rule
became effective on October 28, 2002. Critical habitat is defined as the area(s) essentia
to the conservation of alisted species that may require specia management consideration
or protection.
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The areas designated as critica habitat for the Appaachian ektoe tota approximately
144 miles of various segments of riversin North Carolina and one river in Tennessee,
The Cheoah River from the Santeetlah Dam downstream to its confluence with the Little
Tennessee River (9.1 miles) is designated as critical habitat for the Appaachian ektoe.
The bass for the designation was that the Cheoah River is currently occupied by the
species and provides the physica and biologica habitat éements necessary for the life
cycle need of the species.

In August 1996, the USFWS approved and published an Appdachian Elktoe Recovery
Pan. Theimmediate god of the recovery plan isto maintain the only known surviving
populations of the gpecies and to protect its remaining habitat from present and
foreseegble threats. The intermediate god of the plan isto restore and maintain the
gpecies throughout a sgnificant portion of its historic range and to down ligt the species
from endangered to threatened status. The plan outlines seven recovery actions.

1) Maintain the existing populations and habitat of the Appaachian ektoe;

2) Determine thrests to the species; conduct research necessary for the species
management and recovery, and implement management where needed,;

3) Search for additiona populations and/or habitat suitable for reintroduction
efforts;

4) Determine the feashbility of augmenting extant populations and re-establishing
populations within the species historic range and reintroduce where feasible;

5) Develop and implement cryogenic techniques to preserve the species genetic
materia until such atime as conditions are suitable for reintroduction;

6) Develop and implement a program to monitor population levels and habitat
conditions of existing populations, aswell as newly discovered, introduced, or
expanding populations, and

7) Annudly assess the overall success of the recovery program and recommend
action (changes in recovery objectives, ddist, continue to protect, implement new
measures, other sudies etc.).

The Appaachian ektoe isarare freshwater mussd thet is native to streams and rivers of
the southern Appaachian region. The Appa achian ektoe has athin, but not fragile,
kidney-shaped shell, reaching up to about 3.2 inchesin length and 1.4 inchesin height.
Little is known about its habitat requirements, though the species has been reported from
relatively shalow, medium sized creeks and rivers with cool, clean, well-oxygenated,
moderate-to-fast flowing water.
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The species is most often found in riffles, runs, and shalow flowing pools with sable,
relatively st free, coarse sand and gravel substrate associated with cobble, boulders,
and/or bedrock.

According to the USFWS, the speciesis seldom found in stream reaches with
accumulations of St or shifting sand, gravel, or cobble. Like other freshwater mussdls,
the Appa achian ektoe feeds by filtering food particles from the water column. The
reproductive cycleis amilar to that of other freshwater mussels, and requires a host fish
species to complete the cycle. In the case of the Appa achian elktoe, the banded sculpin
(Cottus carolinae) and mottled sculpin (Cottus bairdi) have been identified as the most
suitable host fish pecies (USFWS 2001).

Virginia Spiraea

The USFWS listed Virginia spiraea as threatened on June 15, 1990. In November 1992,
the USFW'S approved and published a management recovery plan for the Virginia
Spiraea. The recovery objective isto delist the species. To be considered for ddlisting,
certan recovery criteriamust be met. Delisting will be consdered when: 1) three stable
populations are permanently protected in each drainage where populations are currently
known; 2) stable populations are established on protected sites in each drainage where
documented vouchers have been collected; 3) potentia habitat in the states with present

or past collections has been searched for additiona populations; and 4) representatives of
each genotype are cultivated in a permanent collection.

The USFWS recovery drategy for the Virginia spiraea is sequentia: preserve,
understand, extend knowledge, manage, and monitor.

The recovery plan outlines nine recovery tasks
1) Protect exigting populations and essentid habitat;

2) Conduct range-wide searchesin areas of suitable habitat for additiona
populations,

3) Conduct Site-specific manipulaion to maintain existing populations;
4) Didinguish between sexud and asexud individuds;

5) Maintain representative materia from each known genotype in permanent
cultivation;

6) Investigate the species environmental tolerances and habitat characteristics,

7) Asappropriate, reintroduce Virginia spiraeain additiond drainage systems
within the species historical range;
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8) Develop an information packet for landowners and land managers, and

9) Evduate the effectiveness of protection and management programs and
redirect efforts as necessary.

Under existing Project operations, flowsin the Cheoah River are limited to 1-2 cfs of
leakage flow at Santeetlah Dam and contributions from downstream tributaries. For the
period 1971-2000, the median daily flow of the Cheoah River was 84 cfs.  Spill events
from Santeetlah Dam which cregte high flows in the Cheoah River are infrequent under
current operations, and do not occur every year.

Virginiaspiraea (Spiraea virginiana) is afragile, branching shrub with cream-colored
flowers. The shrubby plant grows from two to ten feet tall and has arching upright sems.
Its leaves are dternate and of different shgpes and sizes, making it difficult to identify
when not in flower. FHlowering occursin June and July.

Virginiaspiraeaistypicaly found in disturbed areas aong rivers and streams. FHood
scouring is essentid to this plant’s survival because flooding inhibits arbored

competition and washes away many competing herbs and vines. Virginia spiraea can aso
be found dong dow changing, dependable riparian areas such as meander scrolls and
point bars, natura levees, and braided features of lower stream reaches. The plant prefers
open areas with direct sunlight.

Competition from surrounding vegetation, inundation, congruction, and extensive
clearing are mgor threats to this species. The plant reproduces sexudly and asexually.
Additiond populations are typicaly established when portions of the root mass become
fragmented by flooding and erosion and are carried downstream to suitable habitats.

Indiana bat

The Indiana bat was listed as an endangered species on March 11, 1967 by the USFWS.
However, the Indiana bat did not receive protection until enactment of the ESA in 1973
(Public Law 93-205), asamended. Severd yearsfollowing itslisting, an Indiana bat
recovery plan was deve oped, which outlines habitat requirements, critical habitat,
potentia causes for declines, and recovery objectives. The recovery plan was reviewed
and published by the USFWSin 1983. Currently, the Indiana bat recovery teamiis
revisng the recovery plan. Although most of the hibernaculathat contain large
populations of Indiana bats have been protected, the species till gppears to continue a
5% declinein range-wide population every two years.

During the winter, Indiana bats require roost Sitesin caves or minesthat maintain
temperatures between 37°F and 43°F. During the summer, Indiana bats roost and forage
in floodplain and riparian forests. The suitability of atree asaroos Steis determined by
its condition (dead or dive), the quantity of loose bark, the tree’ s solar exposure and
location in relation to other trees, and the tree' s spatid relationship to water sources and
foraging areas. Twelve tree pecies have been listed in the Habitat Suitability Index
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Modd as primary species (class 1 trees). The treesinclude silver maple, shagbark
hickory, shellbark hickory, bitternut hickory, green ash, white ash, eastern cottonwood,
red oak, post 0ak, white oak, dippery em, and American em. Treesnormally used as
primary roosts are dead and have a diameter a breast height (dbh) greater than 12 inches.

Indiana bats forage primarily in forested habitats but they will also forage in edges of
forests and croplands, falow fields, and areas of impounded water. It has been
documented that Indiana bats may travel up to three miles from their summer roosts to
summer foraging areas and will visit these same areas each night.

The Indiana bat’ s range includes most of the eastern United States. It occursin the
Midwest and eastern United States from the western edge of the Ozark region in
Oklahoma, to southern Wisconsin, east to Vermont, and as far south as northern Florida.
The mgority (85%) of the range-wide population hibernatesin nine Priority 1
hibernacula (stes that contain more than 30,000 individuds), which are located in
Indiana, Kentucky, and Missouri. White Oak Blowhole Cave, located in the GSMNP, is
the only cave in Tennessee that has been designated as critica habitat for the Indiana bat.

Spatfin Chub

The spotfin chub, aso known as turquoise shiner, was federaly listed as threatened by
the USFWS (September 9, 1977). At the time the species was listed as threatened in
1977, the USFWS a so designated a portion of the Little Tennessee River in Macon and
Swain counties, from the backwaters of Fontana Reservoir upstream to the North
Cardlina-Georgia gtate line as critica habitat. The USFWS published a Spotfin Chub
Recovery Plan for the species, gpproved in November 1983. The goa of the Recovery
Pan isto restore viable populations of spotfin chub to a significant portion of its historic
range and remove it from the federal endangered specieslis.

The plan outlines Six mgor recovery actions.
1) Preserve populations and presently used habitat of the spotfin chub;

2) Determine the feasihility of re-establishing the species back into its historic
range and introduce where feasible and necessary to meet recovery objectives,

3) Conduct life history studies, i.e. age and growth, reproductive biology,
longevity, natural mortdity factors, and population dynamics,

4) Invedtigate the necessity for habitat improvement and, if feasible and necessary
to meet recovery, develop techniques and sites for habitat improvement and
implement;

5) Develop and implement a program to monitor population levels and habitat

conditions of presently established populations as well as introduced and
expanding populations, and
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6) Annudly assess overdl success of recovery program and recommend action
(e.g., ddigt, continued protection, implement new measures, other sudies, etc.).

The turquoise shiner (Erimonax monachus), aso known as the spotfin chub, isasmal
freshwater fish with large, dark spots at the base of the caudd fin, dark streaks on dorsal
fin, dlver sdesand agray or green upper body. The fish has adightly compressed,
elongated body ranging in standard length from about 20 mm early in thefirst year to
about 85 mm in the third year of growth. The species matures at age one or two. The
largest adult will grow to 110 mm (4.3 inches). The speciesis an insectivore, feeding
diurnaly presumably by both sight and taste in benthic areas of dow to swift current over
various subgtrates (sand, gravel, boulder, and bedrock) with little sltation. Spawning
occurs mid-May to mid-August in water around 26° or 27°C.

This speciesis native to the Tennessee River drainage and has recently been found in
tributaries to the mainstem L.ittle Tennessee River in both North Carolinaand Tennessee
(including Citico Creek, atributary to the Little Tennessee River downstream of the
Tapoco Project).

Thefish was dso likely historicaly present in the Cheoah River due to suitability of

habitat (persona communication, Wayne C. Starnes, November 2001) and could possibly
dill exist theretoday. Anthropogenic stresses, such as sedimentation, pollution,
inundation, temperature depression, and channdlization, are the likdly cause of the

gpecies decline throughout its range.

Ydlowfin Madtom

The ydlowfin madtom is federdly listed as threstened (September 9, 1977) and is
consdered endangered in Tennessee. Concurrent with the federa listing, critical habitat
was a0 designated in Claiborne and Hancock counties, Tennessee in the main channe
of the Powell River from the backwaters of Norris Lake upstream to the Tennessee-
Virginiadate line.

Portions of the Powel River in Virginiawere aso desgnated as critica habitat. Citico
Creek, although essentid to the species, isnot listed as critical habitat. The USFWS
published a Y elowfin Madtom Recovery Plan for the species, gpproved in June 1983.
The god of the Recovery Plan isto restore viable populations of the yelowfin madtom to
a significant portion of its historic range and remove it from the federd endangered

ecieslid.
The plan outlines Six mgor recovery actions.

1) Preserve populations and currently occupied habitat of the yelowfin madtom;
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2) Determine the feaghility of re-establishing the speciesin rivers within its
historic range and introduce where feasible and necessary to meet recovery
objectives,

3) Conduct life higtory studies, i.e. age and growth, reproductive biology,
longevity, naturd mortality factors, and population dynamics,

4) Investigate the necessity for habitat improvement and, if feasble and
necessary to meet recovery, develop techniques and sites for habitat improvement
and implement;

5) Deveop and implement a program to monitor population levels and habitat
conditions of presently established populations as well as introduced and
expanding populaions, and

6) Annualy assess overdl success of recovery program and recommend action
(e.g., ddigt, continued protection, implement new measures, other studies, etc.).

The ydlowfin madtom (Noturus flavipinnis) isa smal freshwater caifish with abold
black and yellow color pattern. The moderately €l ongated madtom has a depressed head,
large eyes, and atruncate to dightly round caudd fin. With the exception of the breeding
season, they are diurnally associated with cover, presumably near the stream bank
beneath bedrock ledges or tree roots. During spring, summer, and fal, the adult madtoms
are nocturnally associated with open benthic areas or under cover during their nighttime
forages.

Adults become increasingly scarce in open benthic areas as the water temperature drops
inlatefdl, and it is presumed that very little adult activity occurs during the winter

months. The young appear to prefer benthic gravel or sand and gravel mixed, as opposed
to the cobble, dab rocks, and bedrock substrates that adults seem to prefer. Y oung- of-
year (YQY) madtoms also appear to remain active longer in the late fal or winter than
adults. The ydlowfin madtom spawns in late oring or early summer and deposits eggs
on the underside of sonesin higher gradient stream sections than they normally occupy.

The yelowfin madtom is an inhabitant of pools and backwaters of small to moderate-
Szed sreamsin the upper Tennessee River drainage. The madtom has been collected
from six streams in the Tennessee River Basin: Chickamauga Creek, Hines Creek, North
Fork Holston River, Copper Creek, Powell River, and Citico Creek. The extirpation of
the species from severa of these streams isrelated to anthropogenic stresses, such as
pollution, impoundments, and habitat modification.

Smoky Madtom

The USFWS listed the smoky madtom as an endangered species on October 26, 1984.
Concurrent with thislisting, the USFWS aso designated Citico Creek from the Cherokee
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Nationa Forest boundary at upper Citico Creek Bridge on Mountain Settlement Road
upstream to the confluence of Citico Creek with Barkcamp Branch as critica habitat.

The USFWS published a Smoky Madtom Recovery Plan for the species, gpproved in
August 1985. The god of the Recovery Plan isto restore four viable populations of the
smoky madtom and to protect the species and its habitat to such a degree that the species
no longer qualifies for protection under the ESA.

The plan outlines five mgor recovery actions.

1) Preserve Citico Creek population and presently used habitat of the smoky
meadtom;

2) Searchfor additional populations,;

3) Determine the feasbility of re-establishing the smoky madtom back into its
historic habitat in Abrams Cregk, GSMNP, and to other suitable stream reaches
that are determined to have been hisoric habitat;

4) Assig the lead land management agency for each population in developing
and implementing a program to manage the smoky madtom and monitor
population levels and habitat conditions of the presently established population as
well asintroduced populations, and

5) Annualy assess overal success of the recovery program and recommend
action (delist, continue to protect, implement new measures, other sudies etc.).

The smoky madtom (Noturus baileyi) isasmall catfish (about 2.5-3 inches), olive brown
with lighter aress of pale yelow except for the belly, which iswhite. Itshead is

relaively large and rounded, the eyes are smdl, and the mouth is subtermina with very
short barbels. The pectora spines are only dightly curved and have fine anterior serrd
and moderately large posterior serrdl. The dorsd spineis short and is marked with four
small saddles located on top of the head, benesth the front of the dorsal fine, between the
dorsd fine and adipose fin, and beneath the adipose fin. Typicaly, from late May

through early November, the smoky madtom is found in riffle areas under dab rocks.
From late November through early May, the fish isfound in shalow pool areas again,
under dab rocks. Reproduction occurs from about mid-May to mid-August.

The smoky madtom was present historically in the Little Tennessee River at Caderwood
bypass. Currently, it occursin Citico Creek, which joinsthe Little Tennessee River
downstream of the Project, where from late May to early November it inhabits
trangtiona areas between pools and riffleswith gravel substrates mixed with rounded
cobbles and smdl boulders. Thefish is aso being reintroduced to the free-flowing
portion of Abrams Creek, upstream of the Project, where it aso occurred historicaly.
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The fish was likely extirpated from Abrams Creek as aresult of the 1957 Rotenone
trestment, amed a improving fishing for the introduced rainbow trout. Over the past 16
years, Conservation Fisheries, UT, USFWS, TWRA, GSMNP, and the NCWRC have
moved more than 2,500 smoky madtoms (captively propagated) into Abrams Creek.
During the past five years, Conservation Fisheries has noted regular nesting and good
juvenile recruitment of smoky madtoms.

Duskytail Darter

The duskytail darter was listed as endangered by the USFWS on April 27, 1993. The
USFWS published a Duskytail Darter Recovery Plan for the species, gpproved in March
1994. The god of the Recovery Plan isto restore viable populations of the duskytail
darter to asgnificant portion of its historic range and remove the species from the

Federd Ligt of Endangered and Threatened Wildlife and Plants.

The plan outlines five mgor recovery actions.
1) Preserve present populations and presently used habitat;

2) Search for additiond populations and/or habitat suitable for reintroduction
efforts,

3) Determine the feasbility of re-establishing the duskytail darter into higtoric
habitat and reintroduce where feasible;

4) Deveop and implement a program to monitor population levels and habitat
conditions of presently established populations as well as newly discovered,
introduced, or expanding populations, and

5) Annualy assess overdl success of the recovery program and recommend
action (changes in recovery objectives, deligting, implement new measures, other
studies, etc.).

The duskytail darter (Etheostoma percnurum) isasmal freshweter fish that inhabits the
edges of gently flowing shalow pools, eddy areas, and dow runsin usudly clear water of
large creeks and moderately large rivers. Thisfish has astraw to olive colored body, the
top of its head is medium to dark gray, and its belly iswhite to pae gray. The duskytall
has an gpparent preference for amixture of various substrate sizes from gravel, cobble,
dab rock, to boulders

Thispeciesisrardy found in heavily sited areas. Thefish is primarily an insectivore,

but it sometimesfeeds on fish eggs. Duskytall darterstypically begin to spawn in late

April or early May and end in June in water temperatures between 17.5°C and 24°C. The
fish can spawn as a one-year.
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Higtoricdly, the duskytail was likely widespread in the middle reaches of the
Cumberland River and the upper reaches of the Tennessee River. However, it presently
has a very fragmented distribution. Populations of this species have been fragmented by
habitat alteration and existing habitats are threatened by deteriorated water qudity. The
fish waslikely extirpated from Abrams Creek of Blount County, Tennessee as aresult of
the 1957 Rotenone treatment, aimed at improving fishing for the introduced rainbow
trout.

Junaluska Salamander

In 1998, the USFWS was petitioned to list the Junaluska sdlamander as an endangered
species and designate critica habitat under the ESA. Based on the best available
scientific and commercid information, the USFWS found that the listing of the Junaluska
sdlamander as endangered or threatened was not warranted (July 1999). At the time of
ther finding, the number of Junduska sdlamander populations was twice the number
previoudy known to exist. The Junaluska sdlamander remains a Federa Species of
Concern.

The Junaluska sdlamander (Eurycea junaluska) is an aguetic to semi-aquatic, smal (7-10
cm), dull, yellow-brown salamander, with awavy black stripe extending dong the length
of itsbody. The speciesisrare and is known only from eastern Tennessee and western
North Carolina. The speciesis known from severd |ocations within the Little Tennessee
River Basin including the Cheoah River drainage in North Carolina (Tulula Creek,
Santeetlah Creek, and Cheoah River) and from severd drainagesin Tennessee including
the Tdlico River, Tdlassee Creek, and Fighting Creek. The Junduska sdlamander was
first reported from the Cheoah River by Sevier in 1976 and then by Bruce and Ryanin
1995.

The Junauska salamander inhabits the waters and riparian habitats of lower eevation
streams with sand-gravel substrates and numerous large rocks that serve as refugia and
brooding stes. The sdlamanders are characteristic of streams that are subject to periodic
flooding and scouring events. The breeding season for the speciesis not known precisdy
but probably runs through fal, winter, and early spring, with juvenile sslamanders
inhabiting stream waters during the soring and early summer. The USFWS has identified
the period April through early July as critica life sages for the Junduska sdamander in
the Cheoah River (for egg laying and larvae).

Red-Cockaded Woodpecker

The red- cockaded woodpecker is listed as endangered and was placed on the federal list
in 1970. Red-cockaded woodpeckers have been virtually extirpated north of North
Carolinaand in dl interior states expect Arkansas. The dependence of this specieson
old-growth pine forest is the sngle most critical factor leading to its endangered atus.
Overdl, only 2.5% of the current pine acreage in the southeastern United States is
conddered suitable nesting habitat, and most of this habitat exists on public lands. The
lossin both qudity and quantity of suitable habitat is due primarily to auniversal change
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in two timber management srategies: the shift to short-term rotation timber management
and the removal of fire as a management tool.

The red- cockaded woodpecker (Picoides borealis) isasmdl black and white
woodpecker, so named for the tiny diver of red hidden on the maes between their broad
white cheek patch and black crown. The red-cockaded woodpecker has a strong
preference for larger, old growth pine trees (typicaly Shortleaf, Pitch, and Virginia pines)
in the southeastern Pledmont and Coagta Plain for nesting and as foraging habitat. The
pine trees are typically Stuated near openings, or thinned areas within the stands, or on
ridge tops. There have been published reports of the red- cockaded woodpecker in
Tennessee since the mid-1880s. Mogt recently, the bird was located in GSMNP, less than
one kilometer from the Project. The species was last observed at this Stein thelate
1980s.

Red- cockaded woodpeckers have a complex socid structure characterized by family
“groups’, which comprise a breeding pair as well as up to severa young from previous
yearswhich serve as “helpers’ in the brood rearing process. Each bird requiresits own
cavity in which to roost year round, and the collection of roost trees that harbor agroup is
referred to asa“ cluster”. Red-cockaded woodpecker cavity trees are identified by their
candled gppearance, created by dried resin flowing from smal wellsin the bark. The
birds spend time creeting and maintaining resin wells around their cavities because the
dticky resin serves to impede or inhibit potentid nest predators.

Red-cockaded woodpeckers forage dmost soldly in pine trees, routingly within one
kilometer of their cavity trees. Foraging areas can be identified by the reddish bark on
commonly visted trees. The birds have a habit of prying off bark plates, which reved a
reddish unweethered plate beneath.

Bald eagle

Bad eagles have nested dong the lower Little Tennessee River, downstream from
Chilhowee Dam for more than a decade and have been observed foraging on Chilhowee
Reservoir. Many white pine and hemlocks near or adjacent to the open waters of
Chilhowee Reservoir provide suitable nesting habitat for the bald eagle on Project lands,
and it islikely that the species may nest dong the reservoir in the near future.

(wozsseas = 21 -



Endangered Species M anagement

The Tapoco Project is somewhat unique in that it is surrounded by large tracts of
undeveloped forest, which are owned and managed by a number of different public and
private entitiesincluding the USFS, the Nationa Park Service (NPS), and APGI.
However, mogt of the habitat for the RTE and “ specia concern species’ lies outside the
Project boundary. Nonetheless, Project lands and waters may be integral to a species
overdl habitat requirements and should be consdered as part of aregiona management
effort. While not inggnificant, APGI’ s ownership is dwarfed by the surrounding nationa
forest and national park lands.

Currently, individua property owners and/or land managers manage RTE species and
habitats on the lands surrounding the Project. While there is some coordination among
these owners and managers, there is no forma organized effort to protect RTE species or
their habitats. Under the SA, coordination of RTE species management activities and any
associated actions deemed necessary to ensure that potential adverse impactsto RTE
species, species of gpecid concern and their habitats are avoided or minimized will be
initiated and funded through the North Carolina and Tdlassee Funds. Additiondly,

annua meetings of the Boards of the Funds and the review of funding proposals can
include other property owners and or wildlife managers, including APGI, the USFS, the
GSMNP, the USFWS, NCWRC, TWRA and the North Carolina and Tennessee Natural
Heritage Programs to emphasi ze the coordination of land and watershed management
activities asthey relate to protection of RTE species.

Monies from the Funds could aso be used to identify RTE habitat for protection and
conservation within the Project and e sewhere in the Project vicinity. Once habitat areas
have been prioritized for protection and/or enhancement, APGI and the other cooperating
property owners would be able to identify ways to protect and/or enhance habitat and
identify Ste-specific management actions for the conservation and surviva of an

identified species. The amud planning mestings of the Funds Boards, would guide
development of appropriate management actions consistent with FWS recovery plans for
individua species, and potentidly assst in the recovery of the species. Management
actions on APGI’ s lands approved by the Boards would be funded with monies from the
Funds.

Monies from the Funds could also be used to establish monitoring effortsfor RTE
gpecies. Monitoring RTE species within the Project boundary would help to determine
the effectiveness of any specific habitat protection and/or enhancement efforts completed
by APGI on Project lands or waters, but would provide only anarrow view of the overal
hedlth of the species.

Incorporating an “ adaptive management” aspect in RTE gpecies management under the
purview of the Funds would address management actions to be approved by the Boards
of the Funds and undertaken with monies from the Fundsiif there is a change in Satus of
afederdly listed RTE species after anew FERC licenseisissued for the Project. For
example, anew species may become federdly listed, a pecies status may change, or
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new information may become available indicating a potentid project effect on alisted
gpecies or critica habitat.

Implementation of activities undertaken pursuant to the North Carolinaand Tennessee
Resource Enhancement Funds that are designed to ensure that potential adverse impacts
to RTE species, species of specia concern and their habitats are avoided or minimized,
and to otherwise protect and enhance RTE species within the Project and Project vicinity
would not be expected to have any adverse impact on water quality, aguatic habitat, or
terredtrial resources. There is the potential for minor impacts to existing recrestion uses
at the Project, if it is determined that protection of a pecies or its habitat required such
actions as closing a portion of the Project to certain types of recreationa use, or closing
or relocating recregtion facilities. However, a thistime, it is not anticipated that any
such effect would occur as aresult of implementing RTE species management activities.
Smilarly, it is not anticipated that implementing RTE species management activities for
the Project would result in any adverse impacts to cultura resources.
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4. Analysis of the potential effects of the action on the species and habitat

Andyss

Determinations (Species by species)

Non-listed species that may benefit from conservation actions
Proposed measures to offset

Proposed monitoring/reporting
Appalachian ektoe

The Appaachian ektoe (Alasmidonta raveneliana) is afederdly listed endangered
freshwater mussel known to inhabit the Cheoah River downstream of Santeetlah Dam.
Rdativdy little is known about the habitat preferences of this mussel species. However,
like many freshwater mussdls the elktoe has a complex life history that involves severd
intermediate growth stages and afish host. In the case of the elktoe, known fish hogs are
the banded sculpin and the mottled sculpin, the latter of which aso inhabits the Cheoah
River. Because of the complex relationship between freshwater mussals and their fish
hogts, the fish hogt is generdly considered critica to the surviva of afreshwater mussd
population.

The decline of the species throughout its range has been attributed to severa factors,
induding sltation resulting from past logging, mining, agriculturd, and condruction
activities, runoff and discharge of organic and inorganic pollutants from indudtrid,
municipa, agricultural, and other point and nonpoint sources; habitat dterations
associated with impoundments, channelization, and dredging; and other natural and
human related factors that adversely modify the aquatic environment. The most
immediate threets to the remaining elktoe populations are associated with heavy st loads
and other pollutants (e.q., fertilizers, pesticides, heavy metas, etc.) from nonpoint sources
asociated with resdentid and industrial devel opments, road and highway
construction/maintenance projects, and other land disturbing activities.

To assure the long-term surviva of the Appaachian ektoe, the USFWS amsto, among
other things, protect the existing water and habitat quality of the reaches of the Little
Tennessee, Tuckasegee, Cheoah, Pigeon, Little and Nolichucky River sysems where the
Species persists.

Paddlers state that recreationa flow impacts on the Appaachian Elktoe are unknown, and
that the only significant impact would be impacts of summer high flows on reproduction.
Paddlers cite other areas with critica habitat with high flows. Paddlers sate the
persstence of the Appaachian Elktoe in these very different whitewater rivers indicates
that it istolerant to the effects of sgnificant flow modification. Adoption of measures
under the North Carolina and Tennessee Resource Enhancement Funds to monitor the
Cheoah River bypassed reach would reduce the impacts to the Appaachian elktoe, and
other ecologicaly senditive species, as aresult of implementing the base minimum base
flow regime and the high flow disturbance regime proposed in the SA.
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The higher base flows proposed will result in somewhat more habitat for sculpins,
particularly in the upper river reaches, but the shalow to moderate depth and high
velocity habitat preferred by the sculpin isin great dbundance in dl river reaches under
the proposed base flows, therefore will not limit sculpin or elktoe populations.

Because of its complex life higtory, relativdy little is known about the effects of river
hydrology on the reproductive and juvenile stages of thismussdl. Adult freshweter
mussals are known to be susceptible to the forces of sheer stress and could be disodged
and didocated as aresult of high flow conditions. The ability of musselsto withstand
high velocities is dependent upon the availability of gppropriate substrate and cover,
which can provide adequate vel ocity refuges. Timing, magnitude, and duration of high
flow events are d <o critica factors that could determine the overdl effect of boating
flows on the Appaachian elktoe and its habitat.

The agquatic base flow regimes being proposed as part of the SA are based on the concept
of restoring more naturd flow conditionsin the Cheoah River and the regimes are
expected to enhance habitat conditions for the elktoe by increasing the amount of habitat
that is avalable to the species. The resource agencies conclude that flows that are
designed to provide amore natura river condition would likely be beneficid to all

species that were native to the river, including the Appalachian ektoe.

Boating flow releases scheduled in the warmer months when mussdls are more active are
anticipated to have an adverse impact on the Appaachian elktoe, due to disruption of the
reproductive cycle of the species. According to the USFWS, the Appaachian elktoe
probably spawns sometime in July, August or September. During Spawning, females
deposit eggsin ther gills and maes release sperm into the water. The eggs then haich in
the femdes' gills sometime, and most mature femaes would be brooding glochidia by
October. The glochidia are brooded over the winter and released in the spring, probably
from late March to May. Femae Appaachian elktoes have been observed gravid (with
fertilized eggs) during the winter (December — early April), and apparently release
glochidia as water temperatures warm during March, April and May.

The parasitic phase likdly lasts up to three weeks, thus juveniles could be expected to be
ettling to the subgtrate from April to June. Thefish host for the Appdachian elktoe has
been identified as the mottled sculpin (Cottus bairdi) and the banded sculpin (Cottus
carolinae). Hedthy populations of sculpins are crucia to recruitment of the Appaachian
elktoe.

The life history events that are most likely to adversdy affect mussels during high flows
are asfollows.

1) Fertilization of eggs— High flowsin late summer during spawning may dilute
sperm and reduce fertilization of eggs.

2) Reease of glochidiaand parasitization of hogt-fishes — High flows during

April and May could reduce the probakility of glochidia coming into contact with ahost
fish. However, in many regions, thistime period is naturdly characterized by fairly
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frequent high water events. Many mussdl species spawn during this period, suggesting
that mechanisms exist to cope with spring floods. Most mussel species do not release dll
glochidia a once, rather, they release their brood in smaler quantities over a period of a
month or more; this behavior may increase the likelihood that some glochidiaare
released under conditions favorable for transmisson to hogs.

3) Juvenile survivd — juveniles probably drop off the hosts and settle to the
subgtrate in spring and early summer. Thisisacritica period in mussd life history and
mortdity islikely high during the fira few months of benthic life. Normdly, this dageis
passed during summer low-flow periods that present arelatively non-stressful physica
environment and the highest concentrations of particulate organic carbon (food for
mussdls) found in streams during the year. Frequent high flow events during this period
may increase juvenile mortaity due to substrate scouring and food reduction. High water
events caused by rainfal can produce elevated levels of organic matter contributed to the
stream from the riparian zone. In contrast, high water events caused by dam release only
would likely result in adrop in instream nutrients due to flushing and dilution.

In generd, unnaturd, frequent high flowsin summer may have anegative effect on

mussdl recruitment. Summer high water events occur naturdly, but the effect of these
episodic events on mussd recruitment or surviva is unknown. Even in hedthy streams,
strong mussel recruitment may not occur every year dueto irregular, chance events like
floods or droughts. Freshwater mussels are long-lived animas and during the life of any
individud it islikely thet a least afew good recruitment yearswill occur. Thislife

higtory strategy dlows mussels to withstand infrequent years of poor recruitment.
Summer floods do not naturaly occur every year and certainly floods do not occur every
weekend. If regular summer high water events have a negative impact on recruitment, it
isunlikely that, over time, the Appaachian ektoe population would perss.

Based on our andysis, we conclude that continued operation and maintenance of the
Tapoco Project, under the provisions of the SA, would not likely adver sely affect the
Appdachian ektoe. Adoption of certain resource management measures and activities to
be undertaken and funded through the Funds, such as monitoring and periodic
replenishment of sand — gravel particles in the Cheoah River should have abeneficial
effect for the Appaachian ektoe and its critical habitat.

Virginia Spiraea

The Virginia spiraea (Spiraea virginiana) is known to inhabit the banks of the Cheoah
River downgtream of Santeetlah Dam. As discussed, the habitat requirements of Virginia
Spiraea are maintained by periodic “disturbance’ events that reduce vegetative
competition and promote clond distribution. On the Cheoah River, periodic, short-term
high flow events provide such disturbances. However, congtant inundation of the plants
will cause die-off.

In July 2000, APGI conducted a controlled flow recreation study in the Cheoah River

below Santeetlah Dam. Prior to conducting this study it was necessary to cut and remove
vegetation in and dong the Cheoah River (between river miles 7 and 2). Since Virginia
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Spiraea, afederally threatened species, historically occurred along theriver, aground
survey dong U.S. Highway 129 and the Cheoah River was conducted to determine if any
remnant populations still existed. The survey in May and June of 2000 was dong the
entire length of the Cheoah River downstream of Santeetlah Dam including the river

edge, road bank, and the idands.

The Cheoah River flow study compared the elevation of exigting Virginia spiraea clumps
to a mapped water surface elevation of theriver a aflow of 1,130 cfs. Of the seven
clumps identified, at eight Sites, only one was |located at an elevation that gppeared to be
submerged at 1,130 cfs. Based on thisinformation it does not gppear that the existing
occurrences of Virginia spiraea would be adversaly impacted by the flow regime
proposed in the Cheoah River bypassed reach.

Periodic disturbance flows proposed under the SA may have some impact on the species,
but the impact would likely be margind. Under the SA, peak disturbance flows released
from the dam would be 1,000 cfs. At that flow level, none of the existing plant
occurrences would be inundated by these flows. If disturbance flow releases from the
dam coincided with large tributary inflows, it is possible that the combined flow might be
enough to inundate some of the plant occurrences. Such events would likely be
infrequent, and would generdly be viewed as beneficid to the plants.

The greatest impact to the Virginia spiraea resulting from future operation of the Project
islikely to come from periodic uncontrolled spill events at Santeetlah Dam. Currently,
these events occur infrequently and are believed to have benefited the spiraea by
producing certain “scouring” effects that enhance the species by iminating competition
and increasing vegetative reproduction and clonal spread. To provide beneficia scouring
effects, river flows must be sufficient to topple larger, heavier trees and wash out
competing herbs and vines, without being so extreme as to wash out the plant’s fine
fibrous root mass or heavy latera rhizome. Although scour is needed to control
competition, the riverine Stes where plants occur are not usudly stes of maximum
eroson. Rather, plants seem to favor Sites where deposition occurs after high water
flows.

Cheoah River flows undoubtedly play a critica role in the continued surviva of this plant
populaion. Three critical aspects of the plant's life history and habitat requirements are:
1) proximity to water; 2) periodic disturbance to diminate shading and compstition; and
3) periodic scouring. These elements are needed to encourage asexua propagation and
are directly corrdated with the Cheoah River flows, and the operation of the Project.

Periodic uncontrolled spills from Santeetlah Dam will continue to occur. The
implementation of the modified guide curve a Santeetlah is expected to result in some
increase in the frequency of uncontrolled spill events, as aresult of the generdly higher
reservoir levels, particularly in the winter and early soring. 1t is unlikely that the modest
increase in uncontrolled spill events expected as a result of implementing the modified
Santeetlah guide curve would adversdly impact the Virginia spiraea.
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Based on our anaysis, we conclude that continued operation and maintenance of the
Tapoco Project, under the provisons of the SA, would not likely adver sely affect the
Virginiaspiraeaor its habitat. Adoption of certain resource management messures and
activities to be undertaken and funded through the Funds such as monitoring and periodic
replenishment of sand — gravel particles in the Cheoah River should have abeneficial
effect on Virginiaspiraea and its habitat.

Indiana Bat

The Indiana bat (Myotis sodalis) isafederdly listed endangered bat species that is known
to occur within the Project boundary. Bat studies conducted at the Project did not
demondtrate that the species occupies the Santeetlah Development area, but given the
presence of the species in the Nantahala Nationa Forest, Great Smoky Mountains
Nationa Park (GSMNP) and elsewhere at the Project, it islikely to occur around
Santeetlah.

Two roost trees were located during the bat study. The first roost tree was a 6-in. dbh
scarlet oak snag about 20 feet tall with 30% bark cover. The second roost tree was a 16-
in. doh tuliptree. Thisisalive tree with adead branch in the canopy about 40 feet above
ground. Thetree, about 60 feet tall with 100% bark cover, iswell exposed to direct
sunlight. Chilhowee Dam and Powerhouse, Calderwood Dam and Powerhouse, Cheoah
Dam and Powerhouse, Santeetlah Dam, Powerhouse, and Surge Tank were aso visudly
ingpected and evaluated for their potential as bat habitat. The Cheoah Dam, Calderwood
Powerhouse, and the Santeetlah Surge Tank provide the best roosting habitat for bats,
athough no Indiana bats were found using the Project structures.

The habitat of most concern for the Indiana bat, at the Project is potential roost trees.
These trees can be of any species or age, but tend to have loosg, flaky bark beneath which
the batsroost. While it is unknown whether there are any roost trees located around
Santeetlah Reservoir or the Cheoah River, none of the operationa aternatives being
considered for the Santeetlah Development would be expected to adversdly impact any
trees of agzethat are likely to be used by the Indiana bat.

Based on our analysis, we conclude that continued operation and maintenance of the
Tapoco Project, under the provisions of the proposed SA, would not likely adver sely
affect the Indianabat or its habitat.

Spotfin Chub

In 1999, a survey conducted by experts searched Project waters for the spotfin chub. No
gpotfin chub were found during these searches. Additiondly, Project tail waters and
reservoirs, including Abrams Creek and Chilhowee Reservoir were searched during the
spring of 2001 and no spotfin chub were captured.

The spotfin chub (Erimonax monachus) is afederdly listed endangered fish species that
historically occurred in Abrams Creek, atributary to the Project. The species was
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eradicated from Abrams Creek in the 1950s, but efforts are underway to reintroduce the
gpeciesto Abrams Creek. Currently reintroduced fish are known to inhabit the free-
flowing portion of Abrams Creek, including a portion of the creek that fals within the
current Project boundary.

Itislikely that the spotfin chub once inhabited other portions of the Tapoco Project,
including the Cheoah River. Thereisno evidence to suggest that the species currently
exigsin the Cheoah River, but the USFWS has indicated that the species may be a
candidate for reintroduction into the river.

The only habitat within the Project that is suitable to support the spotfin chub is a short
gretch of the free-flowing portion of Abrams Creek and possibly the Cheoah River
downstream of Santeetlah Dam. Modification of the flow regime in the Cheoah River
downstream of Santeetlah Dam may provide habitat enhancement for the spotfin chub, if
indeed it dill exigsthere.

Habitat Preferences of the Spotfin Chub
Life Stage Habitat Preference
Adult Deep-Fast (> 3 ft, > 1 ft/sec)
Spawning Medium-Fast (1.5-3 ft, > 1 ft/sec)
Ealy Shdlow-Sow (< 1.5 ft, < 1 ft/sec)
Juvenile Shalow-Fast (< 1.5 ft, > 1 ft/sec)

The deep fast habitats preferred by adult spotfin chub are concentrated in the lower river
reaches and occur in greatest abundance at flows greater than 150 cfs. However, the
shdlow and medium fast habitat preferred for spawning and juveniles are located
throughout the river and generaly occur in most abundance at flows of 50-150 cfs.
Basad on this evauation it would gppear that the base flow conditions set forth in the SA
would ensure the existence of habitat to support a possible reintroduction of this species.

In addition, the SA requires the Licensee to develop a plan for fish passage and annua
funding at the Chilhowee development as described above. The Plan shdl provide for the
fish passage for four target RTE fish species, including the Spotfin chub. Annua funding
will be used to trap and relocate the target species and to conduct associated sampling,
marking and genetic teting. The provison of fish passage at Chilhowee would help
support possible reintroduction of this species.

Based on our andysis, we conclude that continued operation and maintenance of the
Tapoco Project, under the provisions of the proposed SA, would not likely adver sely
affect the spotfin chub or its habitat.

Y dlowfin madtom

Conservation Fisheries, in cooperation with the FWS, the TWRA, GSMNP, and the
NCWRC initiated a reintroduction of the yellowfin madtom into Abrams Creek, a
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tributary to Chilhowee Reservoir, dmost 16 years ago. To date, Conservation Fisheries
et d. has stocked more than 1,000 yellowfin madtomsinto Abrams Creek. In-stream
spawned ydlowfin madtoms have been located in Abrams Creek; however, they are not
as abundant as the smoky madtom. Similarly, the yellowfin madtomsin Citico Creek are
far less dundant than smoky madtoms.

Because the yelowfin madtom is native to the Tennessee River drainage and has recently
been found in tributaries to the maingtem Little Tennessee River in both North Carolina
and Tennessee and is being reintroduced into Abrams Creek, the speciesis considered as
“possibly occurring” on Project waters.  However, potentia habitat for this species
within the Project boundary is very limited. Only a short stretch of the free-flowing
portion of Abrams Creek and the Cheoah River downstream of Santeetlah Dam may
provide habitat suitable for the yelowfin madtom.

The SA requires the Licensee to develop a plan for fish passage and annua funding at the
Chilhowee development as described above. The Plan shdl provide for the fish passage
for four target RTE fish spedies, induding the yellowfin madtom. Annua funding will

be used to trap and relocate the target species and to conduct associated sampling,
marking and genetic testing. The provision of fish passage & Chilhowee would assst in
the continued reintroduction of this species.

Based on our analysis, we conclude that continued operation and maintenance of the
Tapoco Project, under the provisions of the proposed SA would not likely adver sely
affect the ydlowfin madtom or its habitat.

Smoky Madtom

Aswith the yellow madtom, the smoky madtom is native to the Tennessee River
drainage, is known to inhabit Citico Creek, atributary to the Little Tennessee River, and
is being reintroduced into Abrams Creek, the speciesis considered as “possibly
occurring” in Project waters. However, potentid habitat for this species within the
Project boundary is very limited. Only a portion of the free-flowing Abrams Creek and
the Cheoah River downstream of Santeetlah Dam provide habitat that may be suitable for
the smoky madtom.

The SA requires the Licensee to develop a plan for fish passage and annud funding & the
Chilhowee development as described above. The Plan shdl provide for the fish passage
for four target RTE fish species, including the smoky madtom. Annud funding will be
used to trap and relocate the target species and to conduct associated sampling, marking
and genetic testing. The provision of fish passage a Chilhowee would help support
continued reintroduction of possible reintroduction of this species.

Based on our analysi's, we conclude that continued operation and maintenance of the

Tapoco Project, under the provisions of the proposed SA, would not likely adver sely
affect the smoky madtom or its habitat.
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Duskytail Darter

In 1993, Conservation Fisheries, the FWS, TWRA, GSMNP, and the NCWRC began
stocking captively propagated duskytail darters into Abrams Creek (more than 1,700
duskytail darters have been stocked to date). During the past five years, Conservation
Fisheries has noted regular nesting and good juvenile recruitment of duskytail darters.
The speciesisdso found in the Little River of Blount County, Tennessee; Citico Creek in
Monroe County, Tennessee; Copper Creek in Scott County, Virginia; and Station Camp
Creek in Scott County, Tennessee.

In 1999 and 2001 surveys no duskytail darters were found in Project waters. However,
the duskytail darter is areintroduced species that could inhabit the waters within the
Project boundary.

Because the duskytail darter is native to the Tennessee River drainage and is known to
inhabit Citico Creek, atributary to the Little Tennessee River, and is being reintroduced
into Abrams Creek, the speciesis considered as “possibly occurring” on Project
lands'waters. However, potentia habitat for this species within the Project boundary is
limited to a portion of the free flowing Abrams Creek and possibly the Cheoah River
downstream of Santeetlah Dam.

The SA requires the Licensee to develop a plan for fish passage and annud funding at the
Chilhowee development as described above. The Plan shdl provide for the fish passage
for four target RTE fish species, including the duskytail darter. Annua funding will be
used to trgp and rel ocate the target species and to conduct associated sampling, marking
and genetic testing. The provision of fish passage a Chilhowee would help continued
reintroduction of this species.

Based on our analysis, we conclude that continued operation and maintenance of the
Tapoco Project, under the provisions of the proposed SA, would not likely adver sely
affect the duskytail darter or its habitat.

Junaluska Salamander

In 1999, the TNC surveyed Project lands and waters for the Junaluska salamander. The
Junauska sdlamander was located within the study area dong Talassee Creek, where the
mouth of the creek drains into Chilhowee Reservoir and roadside, aong the Cheoah
River. Additiond surveysin 2000-2001, within the Cheoah River bypassed reach,
focusing on in the upper portion of the bypassed reach where the Junduska sdlamander
had previoudy been found, found no specimens.

However, in the spring of 2000 the Junal uska salamander was observed at severd
locations off of U.S. Highway 129 adong the Cheoah River within one mile upstream and
downstream from the Tapoco Lodge. A genetic comparison of the populations of
Junaduska sdlamander in North Carolina and Tennessee to compare inter and intra
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specific differences among popul ations concluded that the genetic relatedness among the
various popul ations relates more to watershed than to state of origin (i.e, thereisno
evidence that North Carolina salamanders are a unique subspecies compared to
Tennessee sdlamanders).

Based on survey reaults, the Junaluska sdlamander mogt likely inhabits the Cheoah River
bypassed reach, but may no longer inhabit the upper reach (near Santeetlah Dam) where
they were found higtoricaly. The changing habitat conditions, sedimentation, and
subsequent foliage buildup within the areais alikely reason for this changein

digtribution within theriver.

State and federd fishery agencies conclude that flows that are designed to provide amore
natura river condition would likely be beneficid to dl species that were native to the
river, including the Junaluska sdlamander.

In this regard the base flows and high flows associated with the SA are likely to bendfit
this species and its habitat. The high disturbance flows associated with the SA are
scheduled to occur during months of “natura” high flow events and would be expected to
benefit the species, by reducing sedimentation, improving habitat conditions and possibly
reducing predation pressure on Juna uska sdlamander eggs and larvee.

The Junduska sdamander has evolved in an environment subject to fairly high flow rates
and to periodic flooding and scouring events. The species has modified its breeding/egg
laying and larva behavior in response to these events. Larva subjected to heavy flows
(or some other disturbances) will quickly “burrow” into the substrate, thus reducing the
likelihood of being swept downstream in flooding events. 'Y oung can withstand fairly
large temporary sediment loads that could clog the gills and have detrimentd effects on
many other species. Based on these consderations, we conclude that high flow releases
in the Cheoah River (670-1,130 cfs) would not be harmful to Junauska sdlamanders
except during the period from April to early July when juvenile sdamanders would be
present in theriver. Similarly, state and federd resource agencies have identified the
periods from late April through early May and June through early July as critical life
stages for the Junaluska sdlamander (egg laying and larvae stages respectively).

Red-cockaded woodpecker

The Red-cockaded woodpecker (Picoides borealis) isafederdly listed endangered bird
gpecies that was known to occur historicaly inthe GSMINP. The bird has been absent
from the GSMNP since the late 1980s and there is no data to suggest that the bird
currently exists in the park or within the Project boundary. A 2001 survey for the species
found no Red-cockaded woodpeckers, cavity trees or other evidence of the species.

There is some potentia habitat (mature pine stands) for the Red- cockaded woodpecker

located near the Project, but none of these areas would be impacted by the operation of
the project as proposed in the SA.

(wozsseas.13~ 33 -



Whileit is highly unlikdy thet Red-cockaded woodpeckers nest on Project lands,
potentid habitat for the species may exist in pine forests surrounding the Project and
could be affected by Project operations. Vegetation management along the Tapoco
trangmisson line corridors (within one kilometer of the transmission line) could affect
foraging habitat for the Red- cockaded woodpecker however thistransmission lineis not
part of the project. Based on our analysis, we conclude that continued operation and
maintenance of the Tapoco Project, under the provisons of the SA would have no effect
on the red- cockaded woodpecker or its habitat.

Wide scae mortaity of old growth pine trees from beetle infestation and unmanaged
mid-story hardwood appear to be the most likely causes of the species’ disappearancein
the southern Appaachians. Given the limited amount and fractured nature of suitable
habitat, the absence of the Red-cockaded woodpecker from the Project areais not
aurprising. What were formaly suitable older stands for cavity trees are predominantly
dead or dying from pine beetle infestation. Where older trees il exist, they are typically
in asociation with lower, more hardwood dominated sites with dense mid-story habitats
that would not be suitable for woodpeckers. We conclude that the continued operation of
the Project would have no effect on the Red- cockaded woodpecker or its habitat

Bald Eagle

The bald eagle (Haliaeetus leucocephal us) is afederaly listed threstened speciesthat is
known to occur periodicaly within the Project boundary. Transitory bald eagles have
been observed using Chilhowee Reservoir, and there is documented evidence of at least
one nesting attempt dong Chilhowee Reservoir. Currently no bald eagles are known to
be using Santeetlah Reservoir or the Cheoah River for nesting, or as a permanent
resdence. Based on our analys's, we conclude that continued operation and maintenance
of the Tapoco Project, under the provisions of the SA would have no effect on the bald
eagle or its habitat. In fact the provisons for riparian easements should provide
continued availability of potential nest trees and protect roost and perches around the
project waters.
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Alcoa Power Generating Inc. ) Project No. 2169-

APPLICATION FOR NON-CAPACITY RELATED AMENDMENT
TO PROJECT LICENSE
AND REQUEST FOR WAIVER

Pursuant to Sections 4.200 and 4.201 of the Regulations of the Federal Energy
Regulatory Commission ("FERC" or “the Commission”), 18 C.F.R. §§ 4.200 and 4.201, the
Tapoco Division of Alcoa Power Generating Inc. (“APGI”), licensee for the Tapoco Project, P-
2169 (the "Project"), hereby applies to amend the license for the Project in order to include
within the project boundary five additional parcels of land owned by APGI and located adjacent
to the project.

In support of this application, APGI respectfully shows as follows:

I. Initial Statement

The exact name, business address, and telephone number of the applicant are:

Alcoa Power Generating Inc.

Tapoco Division

300 North Hall Road

Alcoa, Tennessee 37701-2516

(865) 977-3334 (Walter Brockway)

APGI is a domestic corporation incorporated under the laws of Tennessee, and the
licensee for the water power project, designated as Project No. 2169 in the records of the Federal
Energy Regulatory Commission, issued on the 17" day of March 1955.

Pursuant to Section 4.201(a)(5) of the Commission’s Regulations, APGI states that since

all of the requested changes relate only to the inclusion of adjacent parcels of land within the

licensed Project, none of which contain any streams or other bodies of water, there are no

1



statutory or regulatory requirements of the States of North Carolina or Tennessee that affect the
amendment as proposed with respect to beds and banks and to the appropriation, diversion and
use of water for power purposes.

II. Background and Description of License Amendment Proposed

The Tapoco Project consists of the Santeetlah, Cheoah, Calderwood and Chilhowee
Developments, the first two of which are located in North Carolina and the remain two of which
are located in Tennessee. The project is located approximately 15 miles south of Knoxville, TN
and approximately 90 miles northeast of Chattanooga, TN. This location represents the western
portion of the Little Tennessee Watershed on the Little Tennessee and Cheoah Rivers in Grahém,
Swain, Blount and Monroe Counties in North Carolina and Tennessee.

The project's original fifty year license expires on February 28, 2005. On February 9,
1999, the Commission approved APGI's request to employ the Alternative Licensing Process set
forth in FERC regulations, and shortly thereafter APGI convened a large group of interested
relicensing stakeholders. Although APGI filed an application for a new license with the
Commission on February 21, 2003, it continued negotiating with the relicensing stakeholders and
recently reached consensus on a comprehensive Relicensing Settlement Agreement setting forth
proposed terms and conditions for any new Project license issued by the Commission. That
Relicensing Settiement Agreement currently is being executed by each of the parties to the
agreement and will be filed with the Commission in due course.

The license amendment sought herein by APGI would adjust the current project boundary
in order to clean up land issues under the existing license, as well as to facilitate the execution of
certain land exchanges and conservation easements proposed as part of the Relicensing
Settlement Agreement for a new license. Specifically, the amendment sought would include as

part of the licensed project the five parcels of land identified in Exhibit A attached hereto. These



five parcels total 147 acres in size, are located adjacent to the current project boundary, and are

owned in fee simple by APGI. Two of the parcels would add strips of land to the existing

project, while three of the parcels are small inholdings of non-project lands surrounded by

project lands.

Each parcel is described in more detail below.

Parcel 1 is a 3 acre inholding bounded by Tabcat Creek and a corridor of
transmission lines.

Parcel 2 is a 110 acre tract of land located east of Chilhowee Reservoir and
directly south of a tract of land upon which a conservation easement would be
placed under the terms of the Relicensing Settlement Agreement.

Parcel 3 is a 1 acre piece of non-project land that was once the location of Blount
County School, and is surrounded on all sides by project lands.

Parcel 4 is a 23 acre tract of land located between the existing Project boundary
and U.S. Route 129.

Parcel 5 totals 10 acres, and is a 100 feet wide strip of land running the length of
a large parcel upon which a conservation easement would be placed under the

terms of the Relicensing Settlement Agreement.

III.  Adjustment of the Project Boundary to Include the Five Parcels is Necessary or
Appropriate for the Operation and Maintenance of the Project and for Other
Project Purposes

The Commission should amend the project license by adjusting the Project boundary to

include the five parcels of non-Project lands identified above because the inclusion of the parcels

would enhance APGI's management and maintenance of the project, while having no negative

effects on Project resources. According to Section 3(11) of the Federal Power Act ("FPA"), 16

U.S.C. § 796(11), a licensed "project" means the "complete unit of improvement or

development," including, in relevant part, "all water rights, rights-of-way, ditches, dams,
jY p
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reservoirs, lands, or interests in lands the use and occupancy of which are necessary or
appropriate in the maintenance and operation of such unit. . ." 16 U.S.C. § 796(11) (emphasis

added); see also Fort James Operating Co., PP&L Great Works, LLC, 89 FERC ¥ 62,248 (1999).

As demonstrated below, the five parcels meet this definition and, thus, should be included as part
of the licensed Project for the remainder of the current license term, as well as under any new
license issued by the Commission.

Parcels 1, 3, 4 and 5 are all geographic discontinuities to the extent that they are either
surrounded by other Project land, or are located between the Project and other natural or man-
made barriers that render them otherwise incapable of being developed for other purposes.
Parcel 2 contains a road and a dock on Chilhowee Reservoir that experience has demonstrated is
used and is necessary for Project operations.

Adjusting the Project boundary to include these parcels would improve the geographic
continuity of the Project and, as a result, enhance APGI's access to and management of several
parts of the Project for safety, security, and maintenance purposes. In addition, inclusion of the
five parcels within a revised Project boundary would also make the lands subject to the
provisions of the current Project license, as well as the terms and conditions of any new license
issued by the Commission. The protections afforded by the original and/or new Tapoco Project
license will in turn help to ensure that the license amendment will have no negative impact on
the environmental, recreational, or cultural resources of the Project. Furthermore, to the extent it
helps facilitate the transfer of environmentally valuable lands and conversation easements to
environmental groups as proposed under the Relicensing Settlement Agreement for a new
license, the amendment in fact would only enhance the benefits of those Project resources.
Finally, the amendment should be granted because it would have no negative effect on Project

operations in any way, nor would it result in any changes in ownership rights, land uses, or



occupancies of the five parcels in question. See 89 FERC { 62,248; Erie Boulevard

Hydropower, 90 FERC § 62,147 (2000).
IV. Request for Waiver

APGI respectfully submits that the information set forth on the map included as Exhibit
A is sufficient to demonstrate the nature of the Project amendment being requested in this
application, and respectfully requests waiver of any other requirements for the application.
However, recognizing that Exhibit K of the present Project license and Exhibit G of the pending
license application will have to be revised if the license amendment requested herein is granted,
APGI further respectfully requests that it be given 60 days after any Commission action with
regard to this application to submit revised Exhibit K and G drawings that conform to the
Commission's regulations.
V. Conclusion

For the foregoing reasons, APGI respectfully requests that the Commission amend the
Tapoco Project license to include the parcels of land identified herein as part of the licensed
Project. Please direct all inquiries regarding this application to the undersigned.

Respectfully submitted,

avid R. Poe

D. Randall Benn

Paul C. Freeman

LeBoeuf, Lamb, Greene & MacRae, L.L.P.
1875 Connecticut Ave., N.W. Suite 1200
Washington, D.C. 20009

Counsel for Alcoa Power Generating Inc.

Dated: May 6, 2004



Exhibit A

See Map No. TP616 Issue No. 15
in the Tapoco Project Reicensng Settlement Agreement Appendix B-5



D. List of Partiesand Primary Contacts

Alcoa Power Generating Inc. (Tapoco Division)
Walter F. Brockway

300 North Hall Road

Alcoa, TN 37701

865-977-3334

865-977-3843 (fax)

walter.brockway @al coa.com

American Rivers

Andrew Fahlund

1205 Vermont Avenue NW
Suite 720

Washington, D.C. 20005
202-347-7550
afahlund@americanrivers.org

Blount County
Beverley Woodruff
341 Court Street
Maryville, TN 37804
865-273-5710
865-273-5705 (fax)

City of Alcoa

Mark Johnson

223 Associates Boulevard
Alcoa, TN 37701
865-380-4795
865-380-4797 (fax)
mjohnson@ci.acoatn.us

City of Maryville

Gay Hendey

404 W. Broadway Avenue
Maryville, TN 37801
865-981-1302
865-984-0318 (fax)
ghendey@d.mayvilletn.us

Cross Creek Property Owners Association
David Meeker

P.O. Box 515

Robbinsville, NC 28771

828-479-9136

Tapoco Hydroelectric Project (FERC No. 2169) D-1
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770-396-5200 (fax)
meekerda@aol.com

Department of Interior — Office of Environmental Policy and Compliance

Gregory Hogue

Richard B. Rusdll Federd Building
75 Spring Street, SW

Atlanta, GA 30303
404-331-4524

gregory  hogue@ios.doi.gov

Eastern Band of Cher okee Indians
Chief

88 Council House Loop

P.O. Box 455

Cherokee, North Carolina 28719
828-497-7002

Eastern Band of Cherokee Indians
Triba Higtoric Preservation Office
810 Acquoni Road

P.O. Box 455

Cherokee, North Carolina 28719
828-488-0237

Friends of L ake Santeetlah
Richard D. Eyestone

770 Cherokee Trail
Robbinsville, NC 28771
828-479-8477
eyestone@mindspring.com

Graham County

Dirk Cody

12 North Main Street
Robbinsville, NC 28771
828-479-7961

hcody @gte.net

National Park Service
Jeff Duncan

175 Hamm Road, Suite C
Chattanooga, TN 37405
423-266-1150

423-266- 2558 (fax)

jeff _duncan@nps.gov

Tapoco Hydroelectric Project (FERC No. 2169)
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National Park Service

Lawrence A. Hartmann

Great Smoky Mountains National Park
107 Park Headquarters Road
Gatlinburg, TN 37738

865-436-1245

865-430-0341 (fax)

larry _hartmann@nps.gov

National Parks Conservation Association
Don Barger

706 Walnut Street #200

Knoxville, TN 37902

865-329-2424

dbarger@npca.org

North Carolina Department of Environment and Natural Resour ces

Division of Parksand Recreation
Stephen Dwayne Stutzman

59 Woodfin Place

Asheville, NC 28301
828-251-6208

828-251-6452 (fax)
dwaynesutzman@ncmail.net

Division of Water Resour ces
Steve Reed

1611 Mail Service Center
Raleigh, NC 27699-1611
919-715-5424

919-733-3558 (fax)
seven.reed@ncmail .net

Division of Water Quality
John Dorney

4401 Reedy Creek Road
Raeigh, NC 27607
919-733-1786
919-733-9959 (fax)
john.dorney@ncmail.net

North Carolina Wildlife Resour ces Commission
Chris Goudreau
645 Fish Hatchery Road
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Marion, NC 28752
828-652-4360
828-652-3279 (fax)
goudrec @wnclink.com

Tennessee Clean Water Networ k
Renee Victoria Hoyos

Executive Director

706 Walnut Street

Knoxville, TN 37902
865-522-7007

865-329-2422 (fax)

renee@tcwn.org

Tennessee Department of Environment and Conser vation

Danid C. Eagar

7" Floor, L& C Annex
401 Church Street
Nashville, TN 37243
615-532-0708
dan.eagar@dstate.tn.us

Tennessee Wildlife Resour ces Agency
Mark Fagg

3030 Wildlife Way

Morristown, TN 37814

423-587-7037

423-587-7057 (fax)
mark.fagg@sate.tn.us

The Nature Conservancy of Tennessee
Paul Trianosky

214 Stonebridge Lane

Mountain City, TN 37683

423-727-1294

ptrianosky@tnc.org

Town of Robbinsville
Robert H. Mosdley

P.O. Box 36
Robbinsville, NC 28771
828-479-6441
828-479-6446 (fax)
info@cherokeereadty.com
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Town of Lake Santeetlah
Robert H. Mosdley

P.O. Box 36

Robbinsville, NC 28771
828-479-6441
828-479-6446 (fax)
info@cherokeeredty.com

United States Bureau of Indian Affairs
Jm Kardatzke/Kurt Chandler

711 Stewarts Ferry Pike

Nashville, TN 37217

615-467-1675

615-467-2939 (fax)

United States Fish and Wildlife Service
Mark Cantrdll

160 Zillicoa Street

Asheville, NC 28801

828-258-3939

828-258-5330 (fax)

mark_a cantrell @fws.gov

United States Forest Service— National Forestsin North Carolina
Forest Supervisor

160A Zillicoa Street

Asheville, NC 28801

United State Forest Service— Cherokee National Forest
Forest Supervisor

P.O. Box 2010

Cleveland, TN 37320

Western North Carolina Alliance
Roger Turner

16 Stewart Street

Franklin, NC 28734
828-524-3899

roger@wnca.org
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