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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissione:

a: Elizabeth Anne Moler, Chair;
Vicky A. Balley, James J. Hoecker,
William L. Massey, and Donald F. Santa, Jr.

Hiagara Mohawk Power Corporation ) Project No. 9222-003

ORDER GRANTING REHEARING AMD AMENDING LICENSE
(Issued June 3, 1994)

In an order lessued February 10, 1992, the Director, Office
of Hydropowsr Licensing (Diractor), issuad an original license
for a minor projesct to HNiagara Mohawk Power Corporation (Miagara
Mohawk) for the Yaleville Project No. 9222, located on the
Raguette River, a navigable watarway of tha United States, 1/
in St. Lawrence County, New York. 2/ On March 9, 1992, the
United States Department of the Interior (Interior) filed a
request for rehearing of the Director'm ordar. Intarior contends
that the Director erred in failing to include its prescription of
fishways in the licensa. For the ressons indicated below, we are
granting the request for rashearing and amending the licensa, as
noted.

BACKGROUND

The Yaleville Project is an existing project, but Hiagara
Mchawk plans to construct additional facilitieas. As pertinent
hera, the exlsting project works include a dam, a powerhousa with
two turbines having a combined installed capacity of 700
kilowatts (kW), an intake, and a trashrack with 2.5-inch clear
bar spacing set perpendicular to the dirsesction of flow. HNiagara
Mohawk's proposed additions include a second powsrhouse with one
turbine having a capacity of 800 kW, an intaks, and a trashrack
with 3-inch clear bar apnclng set perpendicular to the direction
of flow.

Initially, Interior and its Fish and Wildlife Service (FWS)
participated in this proceeding through tha submission of
tions p t to the Fish and Wildlife Coordination
Act. The included recommendations that the licenses install
and operate, at both the existing and proposed powarhouses, 45-
degree angled trashracks with a bar spacing of 1 inch or leas and
an intake velocity of 2 feet par second (fps) or leas, and fish

1/ Central Hew York Power Corp., B FPC 547 at 569 (1949).

2/ 58 FERC § 62,114 (1952).
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bypass chutes. TIn the Envir tal A (EA), issued
August 20, 1991, Commission staff made a preliminary
datermination, pursuant to Section 10()) of the Federal Fower Act
{FPA), that these trashrack and bypass recommendations were
inconsistent with the purposes and reguirements of Part I of the
FPA. 3/ The EA noted that the expenses assoclated with these
racilities would make the prop d enlar of the project
more costly than the expense of alternative generation. It also
concluded that the facllities were not needed, because thars waa
no evidence that the resident fish, prinarily emallmouth bass and
walleya, migrated or dartook a betwean
habitats in the Raguette River. The !A concluded by recommending
that the licensee make no modifications to the trashrack at the
existing powarhouse and that it install, operate, and maintain at
the new powerhouse a trashrack orlented perpendicular (90
degress) to flowas, with 2-inch spacinga batween the trashrack
bars and an approach velocity of 2.0 fps or less. 4/

By lattar of August 27, 1991, the Director, Division of
Project Review, notified FWS that the EA had made & preliminary
datarmination of inconsistency, noted the EA's trashrack
recommendations, and invited FWS to submit additional evidence
supporting itse previous recommendation or proposing other
relevant options to protect and enhance fish and wildlire
resources. FWS responded to the preliminary determination, and
to the August 27 letter, by letter filed October 15, 1591, in
which it dar 1 ite r. tions; h r, it expressed a
willingness to consider other options for the existing powerhouse
that would include a downstream passage device with a guidance
system and a mechanism to keep fish out of the turbine.

vy Section 10(j) (1) of the FPA reguires each licanse to
include, for the protection, mitigation, and cnnancensnt of
fish and wildlife, conditions b d on r datio
recaived pursuant to the Fish and Wildlife cOordlnatlon Act
from the Hatlional Marine Fisheries Service, the United
States Fish and Wildlife Service, and state fish and
wildlirfe agencies. Section 10(j)(2) provides that, whenever
the Commission believes that any- such recommendation may be
inconsistent with the purposes and reguirements of Part I of
tha FPA or othar applicable law, the Commission and the
agencies shall attempt to resoclve the inconsistency. If the
Commission does not adopt in whola or in part a
recommendation of any such agency, the Commission shall
publish tindin?a that adoption of the recommendation is
inconsistent with those purposes and requirements and that
the conditions selected by the Commission are consistaent
with those purposes and regquirements.

4/ 58 FERC § 62,114 at p. 63,317,
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Following a telephone conference with staff, FWS, by letter
of November 8, 1951, indicated its Hi,\llﬂ?ﬂcll to accept an
alternative trashrack design at the existing powerhouss. This
design was to include racks with 1-inch clear spacing, angled
perpendicular to the flew, with an approach valocity of 2 fps or
less, and a fish bypass facility incorporating an existing ica
slulce. However, FWS remained unwilling to modify its design
recommendation for the new powerhouse.

On Decembar 6, 1991, Interior filed an untimely motion to
intervena, which was granted by notice issued February 4,
199%2. 5/ Included in the motion was a prescription of fishways
submitted under the authority of Section 18 of the FPA, under
which the Conmission must require a licensee to construct,
maintain, and operate such fishways as the Secretary of the
interior prescribes. §/ Interior's prescription was for "such
fishways as are necessary to provide safe and afficient
downstream passage of walleye and other fish through the
project.”™

Specifically, Interior scught tg raguire the licensea to
develop functional design drawings of * P g
fishways for the existing powerhouse and any new powerhouse."
The designs were particularly to include trashracks:

angled 45 degrees or less to the direction of inflow at
the turbina intakes, with maximum clear space opsnings
of 1 inch between bars; an approach velocity of two
feet per second or less for each trashrack (as measured
one foot in front of that trashrack); and a fish bypasas
sluiceway at the downstream end of each trashrack.

In essence, the fishway prescription is identical to FWS's
earlier trashrack and bypass recommendation. 7/ Interier

5/ On March 3, 19952, Niagara Mohawk filed a regquest for
rehearing of the notice. That regqueat was denied by
operation of law affective April 2z, 1992,

&/ 16 U.S.C. § Bll. Section 18 states, as pertinent, that the
Commission shall raquire:

the construction, maint . and op tion by a
licensee at its own expense of ... such fishways
as may be prescribed by the Secretary of the
Interior or the Secretary of Commerce, as
appropriate.

x/ Interior also listed several other requirements as part of
its prescription; we will address these in our discussion,
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indicated that it ressarved authority to prescribe the
construction, operation, and maintenance of fishways for upstream
fish pamsage. It also stated that this prescription superseded
"previous fishway recommendations.”™ 8/

By letter dated December 10, 1991, Commission staff notified
FWS that, in Order Ho. 533-A, issued November 22, 1991, the
Commission had revised its definition of the term "fishway.™
Staff requestad FWE to provide evidence that the fish species in
the project aresa would mset the reguirsments of tha definition,
which restricted fishways to situations in which "passage of a
population is necessary for the life cycle of a fish F
species." 9/ FWS responded in a letter dated Dacembar 23,
1991, in which it cited publications documenting the migration of
walleya within New York rivers and elsewvhara.

In the order imsuing licensa, tha Director found that
Interior's prescription for downstream fishways was not an
appropriate fishway preacription under Section 18 of tha FPA,
because passaga of a population was not nacesaary for tha lifa
cycle of any of the fish species occcurring in the Raguette River
in the wvicinity of the project, as ldentified in Interior's
December 23 letter. Cciting the EA, the Director then added that
downstream fish passage structures were not needed, because a
hlgh—quallt{ resident fishery had developed alongside extensive
hydroelectric development on the river, there was no subatantial

V4 Since Interior had not previously submitted a Section 18
fimhway prescription, this statement must be understood as
raferring to the recommendations for fish passage submitted
pursuant to thae Fish and Wildlife Coordination Act.

S/ Regulations Governing Submittal of Proposed Hydropower
License Conditions and Other Matters, 56 Fed. Reg. 61,137
(Dacember 2, 1591), III FERC Stats. & Regs. Preambles
4 30,932 (November 22, 19%91). The definition of "fishway"
promulgated in that rulemaking proceeding was codified at
Section 4.30(b)(9) (1ii) of the Commission's regulations, as
follows:

"Fishway" means any structure, facility, or
device used for the passage of fish through,
over, or around the project works of a
hydropowaer project, such as fish ladders,
fish locka, fish lifts and elevators, and
similar physical contrivances, whers passage
of a population is necessary for the life
cycle of a fish ecies; and those screens,
barriers, and similar devices -that opsrate to
guide fish to a tl-huqlr and flowa within the
fishway necessary for its operation.
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evidence demonstrating tne importance of seasonal migration to
walleye and smallmouth bass in the river, theres would be
potential for downstream fish passage at the project through
epillage alone, and the turbine to be installed at the new
powerhouse would be less damaging to entrained fish than the
turbines of the existing powerhouse.

The Director reserved authority to the Commission to ¥
prescribe fishways in the event that Interior could show, in the
future, that fishways were needed, according to the Commission's
fishway definition, for fish species that might later occur in
the Raquette River. He then considered Interior's proposed
prescription as a fish pr tion r dation subject to
Section 10(}) procedures. Noting that there had alraady been a
preliminary determination that Interior's proposal was
inconsistent with Sections 10(a) (1) and 313 of the FPA, hea
dai i the b 3 t efforts between Interior and Commission
staff to resolve the inconsistency. @ The Director concluded that,
on balance, the trashrack designs recommended in the EA should ba
reguired. 11/

10/ 58 FERC at pp. 63,292-3. The EA's conclusions were basad on
an evaluation of Interior's recommended facilities in the
context of conditiona for the protection and enhancemant of
fish, not in the context of a Section 18 fishway
prescription, since Interior did not file its request as a
Bection 18 prescription until after lssuance of the EA.

11/ In respect to the new powerhousa, the Director stated:

Although the trashrack design alternatives that
include a sluiceway would provide safer downstrsam
fish passage and protection, any small raduction
in entrainment and impingement of fish with such
designs [is] not warranted because the fish don't
migrate downstream to complete their life cycle.
Furthermore, the slight reduction would not
justify losing the additional power benefits that
would result from making the new powerhouse
develop ical.

In respect to the existing powarhousa, the Director
concluded, based on analysis in the EA, that the existing
trashrack provided adequate protection against entrainment
and impingement and that downstream fish passage structures
ware not needed. 58 FERC at p. 63,296.
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DISCUSSION

In its raguest for rehearing, Interior contands that its
prescription of fishways was required to be included in the
licensa. Interior argues that Congress reserved to it mandatory
authority under Secticn 18 to prescriba fi ys, and that thes
Commission must therefore include in a 1§ aven th fish
prescriptions with which it disagrees.

¥

The definition promulgated in Order No. 533-A, and applied
by the Diractor, represented a Commission effort to interpret the
term "fishway". However, since the issuance of the Director's
order and the filing of Interior's reguest for rehearing, that
derinition has become inapplicable. In Section 1701(b) of the
Energy Policy Act of 1992, 12/ Congress vacated the
definition, 13/ and also provided that:

the items which may constitute a "fishway”™ under
Section 18 for the safe and timely upstream and
downstream passags of fish shall be limited to physical
structures, facilites, or devices necessary to maintain
all life stages of such fish, and project operations
and measures related to such structures, facilities, or
devices which are necessary to ensure the affectiveness
of such structures, facilities, or devices for such
fish.

Because the Director rejected Interior's fishway
prescription on the groundas that it was not an appropriate one
under the now-vacated fishway definition, we must reconsider tha
prescription under such law as is now applicable. Prior to the
rulemaking definition, the Commission considerad fishway
prescriptiona on a case-by-case basis. The language of
Section 1701(b) doas not reflect an intent to invalidate pre-rule
Commission case law regarding Section 18. 14/ HNevertheless,

12/ Pub. L. No. 102-486.

13/ The vacation was without prejudice to the Commission's
promulgation of a new definition by rule, with the
concurrence of the Sacretaries of the Interior and Commerca.
However, the Commission was not obligated to promulgate such
a rulemaking definition. By Final Rule issuad March 1,
1994, in Docket No. RM94-11-000, the Commission implemented
this Congressional mandate by removing
Section 4.30(b) (9)(iil) of its regulations. 66 FERC
4 61,260 (1994).

l4/ Moreover, the report of the Committee of Conference states
that Section 1701(b):
(continued...)
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in addressing fishway prescriptions in individual cames, we are
now bound to consider also the language of Section 1701(b) that
specifies the items which may constitute a fishway.

As stated above, Interior has prescribad an angled trashrack
and a bypass sluiceway for each powerhouse. The sluiceways would
serve the specific function of moving fish safely past the
turbines and the dam. The proposed trashracks would ba designed
to guide fish to the sluiceways, which would be located at the
downstream end of the trashracks. These sluiceways and
trashracks are "physical structures, facilities, or devices" for
the safe downstream passage of fish, as specified by
Sactien 1701(b), and tharafors titute a fish - 15/

Interior also prescribes that flowa through each sluiceway asgual
at least 20 cublic feet per second or 2 percent of the maximum
hydraulic capacity of the powerhouse, whichever is greater. The
maintenance of appropriate flows within fish passage faclilities
is neceassary for their effective passage of fish. Here, the flow
conditions proposed by Interior are appropriate for the effective
functioning of the sluiceways and therefore constituta a project
operation or measure related to, and necessary to ensurs the

14/( .. .continued)

does not affect the authority of the
Commission to continue to issus license
ordera that could include fishway
prescriptions under section 18.

In essance, the provision returns tha
Commission and the Secretaries to the
position they were in under section 18 of the
Faderal Power Act prior to the FERC adopting
by regulation the fishway dafinition.

H.R. Rep. Ho. 102-1018, 102d Cong., 2d Sesas. 393
(1992).

15/ The Commission has stated, both before and after passaga of
the Energy Policy Act, that structures such as trashracks,
when used to direct fish to a passage structure, and not
merely to protect fish from project worke, may be prescribed
under Section 18. Lynchburg Hydro Associates, 39 FERC
g 61,079 at p. 61,215 (1987); City of LaClaire, Iowa,

66 FERC § 61,270 at p. 61,664 (1994). Niagara Mohawk, in
its motion to reject the fishway prescription, argues that
the primary purpose of the trashracks prascribesd b{ Interior
is to prevent mortality and injury caused by entrainment.
However, even Niagara Mohawk concedea that the trashracks
would provide "a small ra of guid for ream
migrants."”
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effectiveness of, the passage facilities, within the meaning of
Section 1701 (b).

Interior specifies that the fishways be constructed,
operated, and maintained in accordance with designs, plans, and
schedules approved by FWS, and that thess materials must be
developed in consultation with FWS and the New York Department of
Environmental Conmarvation (Envir tal C vation) within
six months of issuance of the license. Under Section 18, we must
require a licen to construct and cparate such fishways as
Interior prescribas. Accordingly, we will regquirs the licensee
to construct the fishways in conformance with designs and plans
approved by FWS, since those approved designs and plans will
produca the specifications of the prescribed fishways.
Heverthaless, the Commission retains the right of final approval
of the fishways, as of all projeact works, and, therefora,

Article 404 reserves to the Commission tha right to approve the
plans, including the fiahway designs, that the licensee has
developed. =

Interior also specifies that the fishways must be operated
in accordance with the approved plan whenever power is generated,
unless FWS grants prior written permission not toc opearate them
for a sat pericd. The specification of times during which
passage facilitles, once completed, must be operating is
egquivalent to prescribing when flows must be released into the
facilities. Conseguently, such specification prescribes a
project measure related to and necessary for the affective
operation of those facilities and is within Section 18
prescription authority, pursuant te Section 1701(b). 1&/

We will raguire ths licensee to consult with FWS and
Environmental Conservation, as Interior requests. .Howaver, a
condition requiring consultation in the development of drawings
and plans is not the prescription of a fishway. It is, rather,
the specification of procedures for a licensee to follow in
designing a fishway that meets a prescribing agency's approval.
While the Sacretarles of the Interior and of Commerce may
prescribe a tlshwa{, the Federal Power Act imposes on this
commission the obligation to enforce the terms of licenses and
thus to ensure that a licensee construct and operate the fishway
that has been prescribed. Therefore, the Secretaries may
identify and provide specifications for the kind of fishway they

16/ Interior also specifies that, when cperating, fishways shall
be maintained to operate efficiently at all times. This
condition does not prescribe a fishway, but maintenance of
the fishways to ensure their efficlent operation is implicit
in the Commission's requirement that the licensee construct,
operate, and maintain such fishways as Interior praeacribes.
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want incorporated into a project, but it falls to the Commission
to .ltnbliah, administer, and enforce conditions and procedures
@ that the licensee constructs, opsrates, and
-aintaln- thlt fishway. As a practical matter, these conditiona
are likely to include requiring a licensee to consult with the
prescribing agency and to submit design drawings and plans for
the agency's approval. Accordingly, pursuant to our own
obligations under Section 18, we will require such consultation
and development of design drawings here to ensure that the
appropriate fishways are constructed.

Interior specifies that the facilitiss at thes existing
powerhouse must be operable within one year of issuance of a
license, and that those at the new powarhouse must be operable
prior to commencement of energy production there. Section 18
obligates us only to require the construction and operation of
prescribed fishways, not to impose on the licenses an agency's
desired schedules for completion of gonstruction or commencement
of operation. We recognize that prescribed fishways should be
operable at a project as soon as T- r-a'onnbly puﬂllbl. to
conform with the prescribing ag tion. « since
fish passage structures are prnjnct natks, the Commission retains
final suthority over their construction. The timing of a
fishway's construction should not be permitted to govern the

logical prog fon of 11 project construction, as in the
case of unconstructed projects; tha Commission must be able to
ion r ble delays. In the case of the facilities at the

existing powerhouse, for sxample, compliance with Intarior's
condition is now literally impossibla. The deadline for
completion of project construction in this proceeding has already
been established, and we will not accelerate the deadline for
completion of the fishways toc an earlier date. HNevertheless, we
will require the licenses to make the fishways operable by the
deadline for completion of project works.

Interior would require the licenses to provide parsonnsl of
FWS and Environmental Conservation access to the project site and
to pertinent project records for the purpose of inspecting the
fishways in order to determine compliance with the prescription.
Thesa monitoring requirements do not prescribe a fishway, but we
have, under our authority, imposed them as conditicns in a
license to enable the Commission and Interior to carry out their
respective responsibilities. 17/ We will require access and
inspection, consistent with our previous practice and rationale.

As notaed above, Interior would reserve its authority to
prescribe the construction, operation, and maintenance of
fishways for upstream passage. MNoting the Commission's peolicy to
reserve authority when requested, the Director reserved authority

17/ Lynchburg Hydro Associates, 39 FERC at p. 61,219.
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to the Commission to reguire such fishways as Interior might
prescribe. However, Interior requested a reservation enly as to
upstream passage, wheareas Article 408, which implemented the
Director's findings, is pecific. C tly, we will ravise
Article 408 to specify upstream passage, as Interior ragquested.

In conjunction with its answer to Intericr's motion to
intervene, Hiagara Mohawk moved to reject the fishway
prescription on several grounds apart from non-conformance .to the
Order Mo. 533-A definition. HNiagara Mohawk points out that the
prescription was made by the Regicnal Soliciteor from the
Hortheast Region of Intarior‘'s Office of the Solicitor, and that,
bacause the Ragional Scolicitor had failed to show that he had
been legally delegated the Schetnr{'- authority to prescribe
fishways, the prescription is invalid on its face. Subseguent to
issuance of the license, Niagara Mohawk filed motions to racpen
the cord and to lodge an administrative order, for the limited
purpose of receiving evidentiary materials relating to thie
issue.

Those materials consist of pleadings, letters, and corders
ralating to an adminiastrative appeal of the prescription, filed
by Niagara Mohawk with Interior's Office of Hearings and Appeals,
in which Niagara Mohawk reguested that the prescription be
vacated, in part because the Regional Solicitor had not been
delegated authority to prescribe fishways. 18/ That
proceading culminated in an order in which the Office of Hearings
and Appeals determined that it did not have jurisdiction to
raview the appeal. 19/ MHiagara Mchawk contends that the
underlying documents provided by the Office of the Solicitor in
that proceeding establish that Interior has no procedures or
regulations governing the implementation of Section 18
prescriptions, and that the Reglional Solicitor had no authority
under established procedures toc submit the prescription.

18/ HNiagara Mchawk also argued that the Regional Solicitor
issued the prescription without prior notice or opportunity
to present evidence, that the prescription was arbitrary and
capricious because it was unsupported by avidence, and that
the facilities prescribed were not fishways under
Section 18.

19/ The order cited an Interior regulation (43 CFR § 4.7000)
that conditions the right of appeal to the Office of Hearing
and Appeals on a showing that the proceeding is one in which
Departmental regulations allow a right of appeal to the head
of the Department. The order stated that Niagara Mohawk had
failed to identify any regulation of Interior that permitted
an appeal to the Secretary of a declsion by the Regional
Solicitor prescribing fishways.
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We will grant Niagara Mohawk's motions and receive the
materials into the record, but we decline to reject the
prescription on the grounds of improper delegation. Although
Section 18 obligates the Commission to reguire only such fishways
as are prescribed by the Secrstary, we do not bslieve the statute
contumgluteu our raquiring proof of the legitimacy of the
authority underlying each prescription. Wa do not consider it a
proper axercise of our discretion to judge uhathur authority has
been properly delegated within another ag 4 ment.

Hiagara Mochawk alsoc disputes the need for the prescribed
fishways. This argument warrants consideration in light of
Congreas's vacatlon of our codified dafinition.

In deciding that Interior had not submitted a valid fishway
prescription, the Director concluded that passage of fish
populations in the Raguette River were not shown necessary for
the life cycle of the species; relying on the EA, he also
concluded that there was potential for downstream fish passage
without specific fish passage structures and that, in any case,
no substantial evidence had been presented to show that
smallmouth bass and walleye in the Raguette River reguired
seascnal migration. In essence, ths Dirsctor concluded that.
there was no need for the facilities. To the extent that he was
analyzing the species' "life cycle™ requirements, the Director
was applying a nesd-based test that had been incorporated into
the Commission's regulations by Order Ho. 533-A.

However, Section 18, as now effectively modified by
Saction 1701(b), does not permit ocur consideration of the needs
of particular fish, fish populations, or fish species in
determining whether the fishway has been properly praescribed.
Although the structures, facilities, and devices that may
constitute a fishway are to be those "necessary to maintain all
life stages of such fish,™ we do not interpret this provision as
requiring us to determine that the prescribed physical items are
necessary in each individual case for fish populations in tha
affected stream to be maintained. Since Congress vacated a
fishway definition that necessitated an examination uf the
bilological requirements of fish for p we
that it intended to supplant that test H!th a similar one.
Moreover, Saction 1701(b) appears to allow us to continue
applying our pre-rule case law on Section 18, and that prior case
law did not impose a requirement of biclogical necessity. We
construe this phrase aimply as clarifying what kinds of
structures, facilities, and devices could be prescribed as
fishways and as emphasizing that we must consider all life stages
l? examining whether a prescribed physical item gualifies as a
fishway.

our conclusion that the trashracks and sluiceways are
fishways, and therefore must be reguired in the license,
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necessitates reevaluation of the project's sconomic benefits.
The EA determined that the proposed project expansion, even
without any fish passage facilities included, would be only
marginally ical, b it would have an annual lavelized
cost of about $622,000, compared to an annual levelized power
value of about $623,000. The levelized power valus calculation
ed on Energy Information Administration (EIA) projections
for the region. The EIA's projecticns of
fossil fuel costs fallen more than 20 psrcent since staff
performed its analysis. 20/ This drop significantly reducas
the levelized powar value of the project with tha proposad
expansion. In fact, Niagara Mohawk itself has indicated, inh a
ragquest for an axtension of the construction deadlines, rfilasd
December 7, 19%3, that the valua of powar gensration has
decreased since the filing of the application, while the cost of
the proposed project has increased. Relying on a detailed study
ducted by its ltant in June 1992, and on energy analyses
that it itself has conducted, Niagara Mohawk no longer considers
the project expansion economically feasible as proposed, which i=s
to say, without fish passage facilities. 21/

The annual levelized cost of the trashrack recommanded by
the EA for the new powarhouse was estimated to ba $3,900 or only
$440 more than Niagara Mchawk's proposed trashrack, and the EA
concluded that it would not impcose a significant additional cost
on the expansion. However, the EA estimated that the trashrack
conforming to Intericr's specifications would have an annual
levelized cost of 540,300 and would render the naw facility
uneconomical. The Director's order, relying on subsequent staff
analysis of Interior's design, increased that estimate to
$43,200. 22/ It is apparent that, with the cost of

20/ Based on the projected cost of fossil fuels in the Northeast

and New York-Hew Jersey regions of the country, as shown:
(1) on tablea AJ} of its April 1989 publication
Projectionms of End-Use Energ
20007 (2) on table 116 of its February 1991 publication

and (3) by its
basa-casa projections of the GNP lnplicit daflator indices
in those same publicationa.

21/ However, Niagara Mohawk hoped to sxplore ways of making the
project feasible with different eguipment and a different
configuration.

22/ This increase resulted from staff's evaluation that
Interior's design would not guide fish as intended without
the constructicn of a flow training wall, extending from the
weatern end of the new powsrhouse into the reservoir, to
channal flows to the powarhouse from the propsr direction.

{continuad...)
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constructing and maintaining the prescribed fishway added to the
other costs of developing the project expansion, the expansion
would not be economically beneficial under currently projected
economic conditions. Therefore, we will amend the license to
withdraw authorization of the new development.

The existing project has an installed capacity of 700 kW and
generates about 3.82 gigawatt-hours of energy annually, which
would have a gross value of about $1.5 million in 1994. 1In its
Hovember B8, 1991 letter, submitted during the Section 10(j)
resclution process, FWS estimated that it would cost about
$170,000 to construct a 45-degree angled trashrack, with 1-inch
bar spacing, and a fish bypass for the existing powarhouse.

Staff estimates that, adjusted for 19%4 price levels, the cost of
construction would be approximately $188,400. Assuming a capital
recovery cost of 10 percent, the annual carrying cost on these
facilities would be about $18,840, only about one percent of the
current value of the project power, .under current EIA forecasts.
Thus, we have no reason te conclude that this prascription would
significantly affect the exlsting project's economic benefits.

Even though we are obligated to reguire properly prescribed
fishwaya, regardless of whether the prescribing agency has
demonatrated a need for them, we are not precluded from
expressing our opinion as to whether the fishways are needed or
beneficial. The EA evaluated the facilities recommended by
Interior and concluded that their benefits were not significant
when considered in the light of several factors, especially
evidence that resident smallmouth bass and walleye have
flourished even in the pr of ek va hy P
development in the Raguette River, the lack of avidence regarding
the importance of passage for these resident fish, and the
opportunities for passage that would exlat even after expansion
of the project. oOur review of the record does not cause us to
disagree with the EA's evaluation.

FWS does not allege that fish present in the project area
require passage, rather than mere protection, to survive. There
is no evidence that these fish need to move past thea project to
reach suitable habitat. FWS's principal concern appsars to be
protecting downstream fisheries that may depend on recruitment
from upstream. However, we have not been p ted with evid
that any downstream communities are actually dependent on such
recruitment or that existing passage conditions at the project
interfere with such recruitment as is needed.

{--.continued)
sStaff included the cost of the training wall in its revised
cost estimate for the angled trashrack and fish bypass
facilities. As a result, the capital cost of the trashrack
increased from the EA's estimate of $227,000 to $253,000.
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As we have stated, FWS, in its NHovember 8, 1991 letter,
indicated that it would be willing to accept, at the existing
powerhouse, a trashrack with 1-inch clear spacing, angled %0
degrees to the flow, with an approach velocity of 2 fps or less,
plus a fish bypass facility incorporating an existing ice sluica.
Thus, immediately bafores Interior riled ite fishway prescription,
FWS was willing to conceda that the 45-degree angled trashrack
and new bypass sluiceway, though prefarable, would not be
essential at the exlsting powerhouse, even if a second powerhouse
were constructed. As we are amending the license to withdriaw
asuthorization of the project expansion, the preascribed facilities
would seem even less important, since splllage would continue to
occur about 93 percent of the time, and since a high-guality
fishery has been malntained under existing preoeject conditions.

FWS estimated that its recommended alternative perpendicular
trashrack would cost $56,000 at 1991 price leavels; adjusted for
1994 price levaels, the cost would rise to $62,000, considerably
less than the cost of the 45-degree angled trashracks that have
been prescribed pursuant to Section 18. At the time it submitted
its fishway prescription, Interior was not presented with the
possibility that the project might be licensed without the
additional construction. Under these circumstances, Niagara
Mohawk may wish to pursue with Interior and FWS the options of
retaining the existing trashrack or of installing the less
expensive facilities in placa of thosa that hava bean prescribad.
However, as fishways properly prescribed under Section 18 are
mandatory, we are reguired to direct construction and operation
of the 45-degree angled trashrack and bypass sluice at the
existing powerhouse unless Interior modifies ite prescription.

As a result of our reconsideration of Interior's
prescription, we will modify or add appropriate license articles
to withdraw authorization of the proposed project expansion, to
require the construction, operation, and maintenance of the
fishway Interior has prescribed at the existing powerhouse, and
to include such other conditions as we have discussed. Although
wa are only amending this license here, not issuing it, the
description of project works and the license articles require
substantial revision and, as revised, are set out here in their
entirety. 23/

23/ HNiagara Mchawk has already been granted a two-year extension
of the deadline for commencement of consetruction, as
permitted by Section 13 of the FPA. Our amendment of this
license does not afford Niagara Mohawk the right to an
additional extension of this deadline.
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Bevised findinas:

On reconsideration, based on our raview of the agency and
public comments filed for this project, Interior's fishway
prescriptions, and staff's independent analyses for the proposed
and exiasting project facilities, pursuant to Bections 4(a),

10(a) (1), and 10(a)(2) of the FPA, we concluds that the existing
Yaleville Project as it would be modified by the license
articles, and as the articles are amended herein, is best adapted
to a comprehensive plan for the proper use, conservation, and
development of the Raguette River and other project-related
resources.

The mitigative and h it es that we are
requiring include: (1) immediate run-of-river project eration
to minimize upstream and downstream water-level fluctuations for
the protection and enhancement of aguatic resources; (2)
preparation of a flow monitoring plan to ensure compliance with
run—-of-rivar operation; (3) installation, at the existing
powerh . in | with Intarior's prescription, of a
trashrack set at 45 degrees to the direction of flow with 1-inch
bar spacing, and an average approach velocity of no more than 2.0
feet per mecond (fps), for the protection of resident fishas;
and (4) construction of recresaticn facilities to provids public
access to the Raguette River at the project.

An EA was issued for this project, which included background
information, analysis of impacts, and pport for 1i
articles. BPased on the information contalined therein, we
conclude that the existing project, with Interior's fishway
prescription, and as modified by the license articlea included
herein, would not cause a significant impact on the
enviro . d t of this license is not a major federal
action significantly affecting the guality of the human
environment.

The design of this project is consistent with the
engineering standards governing dam safety. The project will be
safe if conatructed, operated and maintained in accordance with
the requirements of this license. Analysis of related issues was
provided in the Safaty and Dam Assessment, lssued previcusly.

Therefora, we conclude that the project would not conflict
with any planned or authorized development, and would be best
adapted to comprehensive development of the waterway for
benaficial public uses.
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The Director issued a license for a term of 50 years,

effective February 1, 1982. 24/ Subseguently, in

, 58 FERC § 61,318 (1992), the Commission
established a new policy regarding license terms for aexisting
projects that were required to be licensed earlier. For post-
1935 projects located on navigable streams, and invelving an
existing dam and very little new construction, the license term
was set at 30 years, and annual charges were to bs asssssed from
the date of project construction. 25/ The Yalaville Project
now falle within this category, since only the new fishway must
be constructed. Therefors, consistent with the Danville policy,
we will amend the license term to extend for 30 years, affective
February 1, 1992, the first day of the month in which the license
was issued. The record indicates that the project was
constructed in 1940. 26/ Therafore, wa will assess annual
charges from January 1, 1941.

Proiject Retirement
The Commission haa ismued a Notice of Inguiry (NOI), dated
September 15, 1993, r ting that the

potential decommissioning of licensed hydropower projects at some
future time, bamed on project-specific circumstances. 37/ The
HOI states that the Commission is not proposing new regulations
at this time, but is inviting comments on whether new regulations
may be appropriate. Alternatively, the Commission may consider
issuing a statement of policy addressing the decommissioning of
licensed hydropowar projects, or taks othar measures. The
¥aleville Project may be affected by future actions that the
Commission takes with respect to issues raised in the NOI.
Therefora, the license includes Article 203, which reserves
authority to the Commission to require the licenses to conduct
studies, make financial provisions, or otherwise make reasonable
provisiona for decommissioning of the project in appropriate
circumatances.

24/ Under the Commission policy then applicable, the license
should have besen issued for a S0-year term, effective 30
years before the date of issuance, or February 1, 1962, and
annual chargea should have been assessed from the date of
project construction. See City of Danville, Virginia, 58
FERC § 61,318 (1992) at p. 62,019.

58 FERC at pp. 62,020-21.

58 FERC at p. 63,302.

EEE

Notice of Inquiry, Project Decommissioning at Relicensing,
Docket No. RM931-23-000, September 15, 1993,
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By including Article 203, the Commission does not intend to
prejudge the outcome of the NOI. We ara simply including the
article so that we will be in a position to make any lawful and
appropriate changes in the terms and conditions of this license,
which ie being issued during the pendency of the NOI, based on
the final outcome of that proceeding.

The Commission oxders:

(A) The request for rehearing filed March 9, 1992, by the
Department of the Interior, is granted, and the licensae i=s
amended as provided in the following ordsring paragraphs.

(B) Wiagara Mohawk's motions to admit additional materials
into the record are granted, and ite motion to reject Interior's
fishway prescription is denied.

(C) This 11 s a8 ded, is 1 d to Hiagara Mohawk
Power Corporation (licensee), for a-pariod of 30 years, effective
February 1, 1992, to modify, operate and maintain the ¥Yaleville
Project. This license is subject to the terms and conditions of
the Act, which is incorporated by reference as part of this
license, and subject to the regulations the Commission issues
under the provisions of the Federal Power Act (FPA).

(D), The project consists of:

(1) All lands, to the extent of the licensee's intearaests in
those lands shown by exhibit G:

Exhibit G- FERC Ho. 9222- Showing
1 5 Project Site

{2) Project works consisting of: (a) an existing concrate
gravity overflow dam about 170 feet long and 13 feet high, with
proposed 2-foot-high flashboards at the crest; (b) an existing
concrete gravity flood gate structure, 75 feet long, composed of
two stop log gates 15 feet long and 10 feet high, one
electrically operated lift gate for water surface control, about
11 feat long by 10 feet high, and three intermediate piers about
3 feet wide and 15 feet high; (c) an existing 67-foot-long intake
with 4 timber sllide gates, each 10 fest long:; (d) an existing
concrete and brick powerhouse on the southwest bank, 66 feet
long, 37 feet wide and 43 feet high, equipped with two dissimilar
open flume Francis units with a total capacity of 700 kW; (a) an
existing forebay canal for the existing powerhouse, about 60 feet
wide and 275 feet long, connecting with the southwest end of the
overflow dam; (f) a reservolr with a surface area of 95 acres and
a storage volume of about 720 acre-feet, at a normal water
surface elevation of 305.2 feet HGVD; (g) an existing tallrace at
the existing powerhouse, about 25 feet wide and 140 feet long;
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{h) a 2.3/23-kV transformer for the powerhouse, connecting to an
:xl::{: transmission line 70 feet longs and (i) appurtenant
ac a8 .

Tha project works g ally d ibed ab are more
specifically shown and described by those portions of exhibits A
and F shown below:

Exhibit A:

Pages A.2-1 through A.2-1 of Exhibit A, filed with the
application for license on October 26, 1988, but only to the
extent they describe the existing electrical and transmisslion
egquipment.

Exhibit F Drawing FERC HNo. Description
Sheet 1 9222-1 General Plan of Project,
Dam & Flood Gates
Eheet 2 9222-2 Retaining Walls
Sheeat 3 9222-3 Exieting Westside
Powarhousa

(3) All of the structures, fixtures, equipment or
facilities used to operate or maintain tha project, all portable
proparty that may be employsd in connection with the project, and
all riparian or other rights that are necessary or appropriate in
the operation or maintenance of the project.

{E)}) The exhibits A, F, and G described above, to the extent
they describe the existing project as modified by the license
a:ticle’ included herein, are approved and made part of this
license.

F) The following sections of the Act are waived and
excluded from the license for this minor project:

4(b), except the second sentence; 4(e), insofar as it
relates to approval of planas by the Chief of Engineers and the
Secretary of the Army; 6, insofar as it relates to public notice
and to the acceptance and expression In the license of terms and
conditiona of the Act that are waived here; 10(c), insofar as it
ralates to depreciation reserves; 10(d)s; 10(f); 14, except
ln;c;;r as the power of condemnation ia reserved; 15: 16; 19; 20:
an 5

(G) This license ls subject to the articles set forth in
Form L-9 (October 1975}, entitled "Terms and Conditions of
License for Constructed Minor Project Affecting Navigable Waters



Project No. 9222-003 -19-

of the United States," except article 15, and the following
additional articles:

Article 201. The Licenses shall pay the United States the
following annual charges for the purpose of reimbursing the
United States for the cost of administration of Part I of the
FPA.

1. From January 1, 1941, through January 31, 1591, an
amount determined for each xaar in accordance with the provisions
of the Commission's regulations in effect during each year, and
based on the installed pacity (expr in hor
aach year.

P ) for

2. From February 1, 1992, through the term of the license,
an amount as determined in accordance with the provisions of the
commission's regulations in effaect from time to time. The
authorized installed capacity for that purpose is 940 horsepower.

Article 202. The Licen=ee shall clear and keep clear to an
adequate width all lands along open” conduits and shall dispose of
all temporary structures, unused timber, brush, refuse, or other
material unnecessary for the purposes of the project which result
from maintenance, operation, or alteration of the project works.
In addition, all trees along the periphery of project ressrvoirs
which may die during operations of the project shall be removed.
All clearing of lands and disposal of unnecessary material shall
be do with due diligence to the satisfaction of the authorized
representative of the Commiesion and in accordance with
appropriate faderal, state, and local statutes and regulaticns.

- The Commission reserves authority, in the
context of a rulemaking proceeding or a proceeding specific to
this license, to require the licensee at any time to conduct
studies, make financial provisions, or otherwise make reasonable
provisions for decommissioning of the project. The terms of this
article shall be effective unless the Commission, in Docket
Ho. RM93-23, finds that the Commission lacks statutory authority

to require such actions, or otherwise determ
ST Fk Sush sotl ines that the article

Article 301. The Li shall cti
the project modifications no later than February 9, ;zsa,n:n:t

shall complete constructi £ th
oeor 0 gt on o e modifications no later than

- Beforea starting comstruction, the
shall review and approve the design of cuntractar-dcai;ﬁ::n-‘
cofferdams and deep excavations and shall make sure construction
of cofferdams and deep excavations is consistent with the
approved design. At least 10 days before starting construction
of any cofferdam, the Licensea shall submit one copy to the

2 E4
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Commission's Ragional Director and two coples to the Commisslon
(one of these copies shall be a courtesy copy to the Commission's
Director, Division of Dam Safety and Inspecticns), of the
approved cofferdam construction drawings and specifications and
the letters of approval.

. The Licenses shall, at least 60 days prilor to
the start of construction, submit one copy teo the Commission's
Regional Director and two coples to the Commission (one of these
shall bes a courtesy copy to the Director, Diviesion of Dam Safety
and Inspections), of the final contract drawings and y
specifications for the installation of new project features of
the project, such as trashracks, any water retention structures,
and water conveyance structures. The Commission may reguire
changes in the plans and specifications to assure a safe and
adeguate project. If the Licensea plans substantial changes to
location, sire, type, or purpose of the water ratention
structures, powerhouse, or water conveyance structures, the plans
and specifications must be accompanied by revised Exhibit F and G
drawings, as necessary.

Article 304. The Licensee, within %0 days of completion of
construction, shall file for approval by the Commission, revised
Exhibits A, F, and G, to describa and show tha project as built,
including =all facilities determined, b{ the Commission, to be
necessary and convenlient for transmission of all of the project
power to the interconnected transmission system.

Article 401. The Licensee shall prepare a final erosion and
sediment control plan for any areas to be disturbed by tha
conastruction of new project facilities. At a minimum, it shall
include the slements of the sediment control plan filed July 26,
1990, as it would rslate to the modifications to the existing
powerhouss and new recreation facilities, with the following
additions and modifications.

(1) silt fences shall be installed to controcl sediment runoff at
the constructicn staging areas, disposal site, and
racreation facility construction sites.

(2) All aream disturbed during construction shall ba revegetated
to provide final stabilization of all lands, and shrubbery
indigenocus to the area shall be planted around the project
substation to improve the appearance of the facility.

(2) The remnants of a paper mill located on the east side of the
river shall be cleaned up and disposed of in conjunction
with on-asite disposal of spoil materiml.

(4) Control measures shall be inspected daily during the
construction period and shall be immediately maintained or
repaired as necessary.
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(5) A schedule shall be included that shows when, in relation to
the various ruction ph ., tha control measures would
ba implemanted and maintainad.

The Licensee shall file the final plan and the final
drawings, specifications, and schedule for implementing the plan
along with the final project drawings and spacifications regquired
by article 302Z. The final drawings, specifications, and schedule
for the plan shall ba prepared in consultation with the Soil
Conservation Service and the New York State Department of
Environmental Conservation. The filing shall also include
documentation of agency consultation. The Licensee shall allow a
minimum of 30 days for the les to and to make
recommendations prior to filing the plan with the Commission.

The Commission reserves the authority to reguire changes to
the final plan, drawings, specifications, and schedule to ensure
propar control of erosion and discliarge of sediment to wetlands
and watercourses, and adequate protection of the environmental,
scenic, and cultural values of the project area. The Licensae
shall implement the contreols, and restore and revegetate
disturbed areas according to the final plan, drawings,
specifications, and schedule, including any changes reguired by
the cCommission.

Article 402. The Licensee shall operate the project in a
run-of-river mode for the prot ion of guality and aquatic
resourcesa in the Raquetta River. The Licensee shall at all times
act to minimize the fluctuation of the reservoir surface
elevation by malntaining a discharge from the project so that, at
any peint in time, flows, as measured immediately downstream from
the project tallrace, approximate the sum of inflows te the
project reservoir. Run-of-river op jon may bes t arily
modified if required by operating emergencies beyond the control
of the Licensee or for short periods upon mutual agreement
bet the Lic , the U.S. Fish and Wildlife Service (FWS),
and the New York State Department of Environmental Conservation
(DEC). If the flow is so modified, the Licenses shall notify the
Commission as soon as possible, but no later than 10 days after
each such incident.

Article 403. The Li , after ltation with the U.S.
Geoclogical Survey (USGS), the U.S. FPish and Wildlife Service
(FWS), and the New York State Department of Environmental
Consarvation (DEC), shall develop a plan to inatall straamflow
monitoring equipment in the project's reserveir and Raguette
River to monitor compliance with the run-of-river mode of
operation as stipulated by article 402. The plan shall include,
but not ba limited to, an implementation schedule, the proposed
location, design, and calibration of the monitoring eguipment,
the method of flow data collection, and a provision for providing
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flow data to the USGS, the FWS, and the DEC within 30 days from
the date of the agency's request for the data.

The Licensee shall include documentation of consultation
with the agencies before preparing the plan, coples of agency

c ts or r dations on the completed plan after it has
bean prepared and provided to the agencies, and specific
dascriptions of how all the ware ed by

the plan. The Licensee shall allow a minimum of 30 days for the
agencies to comment and to make recommendations prior to £iling
the plan with the Commission.

The Licensee shall file the plan with the Commission for
approval at least 90 days prior to any land-disturbing activities
and, upon approval, shall implement the streamflow monitoring
plan. The Commisslon reserves the right to require changes to
the plan.

Article 404, The licensea shall install, operate, and
maintain at the Yaleville Project a trashrack angled 45 degrees
to the direction flow with an approach velocity of 2 feet per
second or less, as measured l-foot in front of the trashrack, and
a downstream fish bypass structure, with flows through the bypass
structure of at lsast 20 cubic feet per second (cfa) or 2 percent
of the maximum hydraulic capacity of the powerhouse, whichever is
greater, to reduce entrainment of fish into the project's intake
and to provide efficient downstream fish passage. The licenses,
within 180 days after the i of a 11 , shall file for
Commission approval a plan for downstream fish passage that
includes functional design drawings of the angled trashrack and
fish bypass structure at the project, quantification of the flows
required to operate the bypass structure, a schedule to install
the trashrack and fish bypass structure at the project, and a
plan of operation, including specification of pericds of the
fishway's operation, as agreed to by the U.S. Fish and Wildlife
Service (FWS). The plan shall also include a provision to allow
personnel from the U.S. Fish and Wildlife servica (FWS) and the
Hew York State Department of Environmental Conservation (DEC) to
inspact thes downstream fish passage facilities and the project's
records pertaining to the construction, operation, and
maintenance of the facilities.

The plan shall be prepared in consultation with the FWS and
the DEC. The licensee shall include documentation of
consultation with those agencies before preparing the plan,
copias of ag ¥ or r dations on the completed
plan after it has been prepared and provided to the agencies, and
spacific descriptions of how the agency's comments are
accommodated by the plan. Tha licenses shall allow a minimum of
30 daya for the ag ies to t and to make recommendations
prior to filing the plan with the Commission. Upon approval by
the Commission, the licensee shall implement the downastream fish
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passaga plan. "The Commission reserves the right to reguire
changes to the plan. The licensee shall file as-built drawings
of the angled trashracks and downstream fish passage facllities
pursuant to Article 304.

+ The Licenses, bafore starting any land-
clearing or ground-disturbing activities within the project
boundaries, other than those specifically authorized in this
license, including recreation developments at the project, shall
consult with the State Historic Preservation officer (SHPO).

If the Licensee discovers previously unidentified
archeological or historic properties during the course of
constructing or developing project works or other facilities at
the project, the Licensee shall stop all land-clearing and
ground-disturbing activities in the vicinity of the properties
and consult with the SHPO.

In either instance, the Licensee shall file for Commission
approval a cultural r ca plan (plan) prepared by a
gualified cultural rescurce lpociall.t after having consulted 5
with the SHPO. The plan shall include the following items: (1)
a description of each discovered property indicating whether it
is listed on or eligible to ba listed on the National Register of
Historic Places; (2) a description of the potential effect on
each discovered propearty) (3) proposed measures for aveiding or
mitigating effects; (4) documentation of the nature and extent of
conaultnt?on: and (5) a schedule for mitigating effecta and
conducting additional studies. The Commission may require
changes to the plan.

The Licensee shall not begin land-cleari or land-
disturbing activities, other than those specif cull{ authorized
in this license, or resume such activities in the vicinity of a
property, discovered during conastruction or operation, until
informed that the regquirements of this article have been
fulrilled.

Article 406. MNo later than February 9, 1998, the Licenssa
shall complete construction of and provide for the operation and
maintenance of the recreation facilities shown on sheet 1-A,
Conceptual Plan for Recreation Facilities, in Exhibit-E of the
Licensee's application. BSpecifically, the Licenses shall provide
the following: (1) a canoe portage uith put-in and take-out
areas to accommodate car-top boats; (2) a parking area; and (3) a
pliecnic area.

The Licensee shall construct the facilities after
consultation with the New York Department of Environmental
Conservation (DEC). The Licensee shall permit fishing access
aleng the entirs length of the project's east bank and shal
install appropriate handrails or fencing to ensure public safety.
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Tha Licensee shall consider the needs of the disabled in the
final designs for all recreation facilities at the projact.

The recreation facilities shall be shown on the as-built
drawings filed pursuant to this 114 - Tha Li shall fila
a report with the as-built drawings which shall include the
entity responsible for opsration and maintenance of the
facilities and documentation of consultation and coplies or

s and ¢ ions on the report after it has been
prepared and provided to the agencies, and specific descriptions
of how the agencles' comments are accommodated by the report.

The Licensaes shall allow a minimum of 30 days for the agencies to
comment and to make recommendations prior to filing the report
with the Commission. If thae Licensee does not adopt a
recommendation, the filing shall include the Licensee's reasons,
based on project-specific information.

Article 407. (a) In accordance with the provisions of this
article, ths Licensss shall have tha suthority to grant
permission for certain types of uss and occupancy of project
lands and waters and to convey certain interests in project lands
and waters for certain types of use and occupancy, without prieor
Commission approval. The Licensee may exercise the asuthority
only if the proposed uss and occupancy is consistent with the
purposes of protecting and enhancing the scenic, recreational,
and other environmental values of the project. For those
purp + the Lic shall also have continuing responsibility
to supervise and control the use and occupancies for which it
grants permission, and to monitor the use of, and ensure
compliance with the covenanta of the instrument of convayance
for, any interests that it has conveyed, under this article. If
a permitted use and occupancy violates any condition of this
article or any other condition imposed by tha Licensees for
protection and enhancement of the project's scenic, recreatiocnal,
or other environmental values, or if a covenant of a conveyance
made under the authority of thie article is violated, the
Licensee shall take any lawful action necessary to correct the
viclation. For a permitted use or occupancy, that action
includes, if necessary, canceling the permission to use and
occupy the project lands and waters and regquiring the removal of
any non-complying structures and facilities.

{b) The type of use and occupancy of project lands and
waters for which the Licensee may grant permission without prior
Commission approval are: (1) landscape plantings; (2) non-
commercial plers, landings, boat dockas, or similar atructures and
racilities that can accommodata no more than 10 watercraft at a
time and whera said facility ie intended to serve single-family
type dwellings; and (3) embankments, bulkheads, retaining walls,
or similar structures for erosion control to protect the existing
shoreline. To the axtent feasible and desirable to protect and
enhance the project's scenic, recreational, and other
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environmental values, the Licensee shall require multiple use and
occupancy of facllities for access to project lands or waters.
The Licensee shall also ensure, to the satisfaction of the
Commission's authorized representative, that the use and
occupancies for which it grants permission are maintained in good
repair and comply with applicable state and local health and
safety regquirements. Before granting permission for construction
of bulkheads or retaining walls, the Licensee shall: (1) inspect
the site of the proposed construction, (2) conasider whether the
planting of vugatatzgn or thes use of riprap would ba adeguate to
control ercosion at the site, and (3) determine that the proposed
construction is needed and would not chan the basic contour of
the reservoir shoreline. To impl t this paragraph (b), the
Licensee may, among other things, establish a program for issuing
permits for the specified types of use and occupancy of project
lands and waters, which may be subject to the payment of a
reasonable fee to cover the Licensee's costs of administering the
permit program. The Commission reserves the right to reguire the
Licensee to file a description of ita standards, guidelines, and
procedures for implementing this paragraph (b) and to require
modification of those standards, guldelines, or procedures.

(€) The Licensea may convey easements or rights-of-way
across, or leases of, project lands for: (1) replacement,
expansion, realignment, or maintenance of bridges and roads for
which all necesasary state and federal approvals have been
obtained; (2) storm drains and water mainas; (3) sewers that do
not discharge into project waters; (4) minor access roads; (5)
telephone, gas, and electric utility distribution line=; (6) non-
project overhead electric transmission lines that do not require
erection of support structures within the project boundary; (7}
submarine, overhead, or underground major telephone distribution
cables or major electric distribution linea (69-kV or less); and
(8) water intake or pumping facilities that do not extract more
than one million gallons per day from a project reservoir. Ne
later than January 31 of each year, the Licensee shall file three
coplea of a report briefly describing for each conveyance made
under this paragraph (c) during the prior calendar year, the type
of interest conveyed, the location of the lands subject to the
conveyance, and the nature of the use for which the interest was
conveyed.

» (d) The Licensee may convey fee title to, easements or
righte-of-way across, or leases of project lands for: (1)
conatruction of new bridges or roada for which all necessary
state and federal approvals have been obtained; (2) sewer or
effluent lines that discharge into project waters, for which all
necessary federal and state water guality certirfication or
permits have been obtained; (3) other pipelines that cross
project lands or waters but do not discharge intoc project waters;
{4) non-project overhead electric transmisaion lines that require
erection of support structures within the project boundary, for
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which all necessary federal and state approvals have been
obtained; (5) private or public marinas that can accommodate no
more than 10 watercraft at a time and are located at least one-
half mile from any other private or public marina; (6)
recreational development consistent with an approved Exhibit R or
approvaed raport on racreational rescurces of an Exhibit E; and
(7) other uses, if: (i) the amount of land conveyed for a
particular use is five acres or less; (ii) all of the land
conveyed is located at least 75 feet, measured horizontally, from
the edge of the gtojact reservoir at normal maximum surface
elevation; and (iil) no more than 50 total acres of project lands
for each project development are conveyed under this clause
{d)(7) in any calendar year. At least 45 days bafore conveying
any interest in project lands under this paragraph (d), the
Licensee must submit a letter to the Director, Office of
Hydropowsr Licensing, stating its intent to convey the interest
and briefly deacribing the type of interest and location of the
lands to ba conveyed (a marked exhibit G or K map may be used),
the nature of the Yropu-sﬂ usa, the identity of any federal or
state agency official consulted, and any federal or state
approvale required for the proposed use. Unless the Director,
within 45 days from the tilgnq data, requires the Licensee to
file an application for prior approval, the Licensea may convey
the intended interaest at the end of that period.

(2) The following additional conditions apply to any
intendad conveyance under paragraph (c) or (d) of this article:

(1) Bafora convaylng the interest, thae Licensee shall
consult with federal and state fish and wildlife or recreation
agencies, as appropriata, and the State Historic Preservation
officer.

(2) Before conveying the interest, the Licensee shall
determine that the proposed use of the lands to be conveyed is
not inconsistent with any approved exhibit R or approved report
on recreational resources of an exhibit E; or, if the project
does not have an approved exhibit R or approved report on
recreational rescurces, that the lands to be conveyed do not have
recreational value.

(3) The instr t of Y must include covenants
running with the land adequate to ensure that: (i)} the use of
the lands conveyed shall not endanger health, create a nulsance,
or otherwise be incompatible with overall project recreational
use; and (i1i) the grantee shall take all reasonable precautions
to insure that the construction, operation, and maintenance of
structures or facilities on the conveyed lands will occur in a
manner that will protect the scenic, recreational, and
environmental values of the project.
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(4) The Commission reserves the right to reguire the
Licensee to take r ble & ial action to correct any
viclation of the terms and conditions of this article, for the
protection and enhancement of the project's scenic, recreational,
and other environmental values.

(f) The conveyance of an interest in project lands under
this article does not in itself change the project boundaries.
The project boundaries may be changed to exclude land conveyed
under this article only upon approval of revised exhibit G or K
drawings (project boundary maps) reflecting excluasion of that
land. Landa conveyed under this article will be excluded from
tha project only upon a determinaticon that the lands are not
necessary for project purposes, such as operation and
maintenance, flowage, recreation, public access, protection of
environmental resources, and shorelins contrel, including
shoreline aesthetic values. Absent extraordinary circumstances,
proposals to exclude lands conveyed under this article from the
project shall be consclidated for consideration when revised
exhibit G or K drawings would bes filed for approval for other
purposes. .

(g) The authority granted to the Licensee under this
article shall not apply to any part of the public lands and
resarvations of the United States included within the project
boundary .

. Autherity is reserved to tha Commission to
require the Li to ruct, o?arata and maintain, or to
provide for the construction, operation, and maintenance of, such
upstream fishways, as may ba prescribed by the Secretary of the
Interior, pursuant to Section 18 of the Federal Power Act.

(H) The Licensee shall serve copies of any Commission
filing reguired by this order on any entity specified in this
order to be consulted on matters related to that filing. Proof
of service on these entities must accompany the filing with the
Commission.

Project No. 9222-003 -28-

(I) This order is final unless a request for rehearing is
filed within 30 days from the date of ite issuvance, as provided
in Section 313{(a) of the FPA. The filing of a request for
rehearing does not operate as a stay of the effective date of
this order on or any other date specified in thie order, except
as specifically ordered by the Commission. The licensee’s
failure to file a request for rehearing shall constitute
acceptance of this order.

By the Commission.

{SEAL)

inwood/ A. Watson, Jr.,
Acting Secretary.



