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R e :  The City of Holyoke Gas & Electric Department 
Project No. 2004 - Offer of Settlement 
Contains Critical Energy Infrastructure Information - Figures 1 and 3 
- Please Do Not Publicly Release Sealed Attaehrnent 

Dear Ms. Salas: 

Pursuant to the Federal Energy Regulatory Commission's (Commission) Rules and 
Regulations in lg CFR §385.602 (cXi), the City of Holyoke, Gas & Electric Department 
CHG&E") hereby files an original and eight copies of a Settlement Agreement ("the 
Settlement") and supporting appendices A through H, and Figure 2 for the Holyoke 
Hydroelectric Project, FERC No. 2004. A CD-ROM containing these documents in Adobe 
Acrobat is also included with this filing for the Commission's convenience in posting to the 
E-library. per the Commission's rules under 18 CFR §385.602 (c)(ii), HG&E is also hereby 
filing an original and eight copies of the Explanatory Statement supporting the Settlement. 

Figures 1 and 3 of the Settlement contain detailed design drawings of the Project 
referenced above and contain Critical Energy Infrastructure Information ("CEIl"), pursuant 
to Section 388.113 of the Commission's Regulations, as described in the Commission's 
Order No. 630. Therefore, pursuant to Section 388.112 of the Commission's Regulations, 
HG&E requests that Figures 1 and 3 be protected as CEIl. Accordingly, HG&E is providing 
herewith an original and two (2) copies of this cover letter with the CEll materials in a sealed 
envelope, and is providing an original and eight copies of this letter and a public version of 
the Settlement, with a sheet attached only referencing the CEIl materials where Figures 1 and 
3 would be inserted. 

The Settlement addresses issues presented in pending requests for rehearing of the 
Commission's August 20, 1999, "Order Issuing New License and Denying Competing 
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Application, ' ' |  for this Project. The Settlement is being filed jointly by HG&E, U.S. 
Department of the Interior, through U.S. Fish and Wildlife Service ("FWS"); U.S. 
Department of Commerce, National Oceanic & Atmospheric Administration, National 
Marine Fisheries Service ("NOAA Fisheries"); Commonwealth of Massachusetts, 
Department of Environmental Protection ("MADEP"); Commonwealth of Massachusetts, 
Division of Fisheries and Wildlife; Trout Unlimited; Connecticut River Watershed Council; 
and the Town of South Hadley, Massachusetts (referred to herein jointly as "Settling 
Parties"). This Settlement is uncontested; all key parties to the relicensing proceeding - -  
with the exception of MADEP - -  have signed the Settlement. HG&E expects MADEP's 
signature page within the next few days and will file MADEP's signature page with the 
Commission as a supplement to the Settlement upon receipt. 

The Settlement is intended to resolve pending issues with respect to the operation and 
maintenance of the Project sufficient for those Settling Parties that filed requests for 
rehearing of the 1999 License Order to withdraw their respective requests once Commission 
approval of the Settlement is final and no longer subject to appeal. However, as discussed in 
the "Accordingly" clause and explained in detail in Section 2.4 of the Settlement, the Settling 
Parties request that the Commission defer issuance of such an order approving the Settlement 
until NOAA Fisheries issues a Biological Opinion based on the Settlement and withdraws the 
August 2000 Biological Opinion, and the Settling Parties complete the procedures set forth in 
Section 2.4. Accordingly, as explained in the Settlement, the Settling Parties request that 
after the Commission has been notified that the Biological Opinion has been issued and that 
the Settlement is not to be reopened, the Commission then issue an order approving this 
Settlement and incorporating the terms and conditions therein into modified license articles 
for this Project, without material change or modification. Proposed Settlement License 
Articles are included with this filing in Appendix A for the Commission's convenience. 

The Settling Parties have worked very diligently and cooperatively to reach 
agreement on a numerous complex and challenging issues. HG&E deeply appreciates the 
conscientious efforts of the parties and the patience and support &the  Commission staff 
during the Settlement process. If there are any questions concerning this filing, please do 
not hesitate to contact me at (413) 536-9340. 

Sincerely, 

Paul S. Ducheney 
Superintendent of Hydro Operations 

Enclosures 

CO: All patties on the official service list for Project No. 2004 
Allan Creamer (FERC) (w/encls.) 

I 88 FERC ¶ 61,186 (1999) (referred to herein as "1999 License Order"). 
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John Katz (FERC-OCK~) (w/encls.) 

J. Warner (USFWS) (w/cncls.) 
J. Stolfo (USDOI) (w/encls.) 
P. Scida (NOAA Fisheries) (w/encls.) 
J. Crocker (NOAA Fisheries) (w/encls.) 
C. Lynch (NOAA) (w/encls.) 
J. Williams (NOAA) (w/encls.) 
R. Kubit (MADEP) (w/encls.) 
D. Desmond (MADEP) (w/ends.) 
C. Slater (MADFW) (w/encls.) 
D. Pugh (TU) (w/encls.) 
T. Miner (CRWC) (w/encls.) 
P. Vinchesi (So. Hadley) (w/encls.) 

J. Lavelle (HG&E) (w/encls.) 
N. Skancke (GKRSE) (w/encls.) 
F. Szufnarowski (Kleinschrnidt) (w/encls.) 
K. Schaeffer (Kleinschmidt) (w/ends.) 

March 12, 2004 
Pa2¢ 3 
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HOLYOKE GAS & ELECTRIC DEPARTMENT 
PROJECT N o .  2004  

SETTLEMENT AGREEMENT 

T A B L E  O F  (~ONTENTS 

Part i Definitions 

Part !1 Overview of the Settlement 

Section 2.1. 
Section 2.2. 
Section 2.3. 
Section 2.4 
Section 2.5. 
Section 2.6. 
Section 2.7 

Scope of the Settlement 
Relationship between Settlement and 1999 License Order 
Relationship between Settlement and 2001 WQC 
Coordination with a NOAA Fisheries Biological Opinion 
Integrated Nature of the Settlement 
Enforceability of the Settlement Provisions 
Appendices to the Settlement 

Part III General Provlslons 

Section 3.1. 
Section 3.2. 
Section 3.3. 

Effective Date and Term 
Amendment to the Settlement 
Consultation on Plans/Work under the Settlement 

Part IV Technical Agreements 

Section 4.1. Modified Run-of-River Operations 
Section 4.1(a). Objective 
Section 4.1(b). Test of modified run-of-fiver operations 
Section 4.1(¢). Permanent modification to run-of-river operations 

Section 4.2. Bypass Flows 
Section 4.2(a). Objective 
Section 4.2(b). Bypass Zone-of-Passage Flows 
Section 4.2(¢). Channel modifications 
Section 4.2(d). Interim Bypass Habitat Flows 
Section 4.2(0). Permanent Bypass Habitat Flows 

Section 4.3. 
Section 4.3(a). 
Section 4.3(b). 
Section 4.3(c). 
Section 4.3(d). 
Section 4.3(e). 
Section 4.3(0. 
Section 4.3(g). 

Canal System Flows 
Objective 
Interim Canal System minimum flows 
Permanent Canal System minimum flows 
Interim Canal System Outage 
Permanent Canal System Outage 
Full depth louvers and exclusion racks 
Effectiveness study for full depth louvers (surface migrants) 

I 
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Section 4.4. Flow Prioritization and Low Flow Contingency Plan 
Section 4.4(a). Objective 
Section 4.4(b). Project flows - flow prioritization 
Section 4.4(c). Low Flow Contingency Plan 

Section 4.5. Upstream Fish Passage - Phase 1 
Section 4.5(a). Objective 
Section 4.5('o). Operation ofFish Lifts 
Section 4.5(c). No. 2 Overflow 
Section 4.5(d). Work prior to Spring 2003 Upstream Passage Season 

Section 4.6. Upstream Fish Passage - Phases 1I 
Section 4.6(a). Objective 
Section 4.6(5). Plans and Schedule 
Section 4.6(c). Contents of detailed plan 
Section 4.6(d). Effectiveness of upstream fish passage facilities 
Section 4.6(e). Annual Report and monitoring of upstream fishway operations 
Section 4.6(0. Further Consultation 

Section 4.7. Downstream Fish Passage 
Section 4.7(a). Objective 
Section 4.7(b). Operation of Existing Downstream Fish Passage Plan 
Section 4.7(c). Enhancements to Downstream Fish Passage Plan 

Section 4.8. Upstream and Downstream Eel Passage 
Section 4.8(a). Objective 
Section 4.8(b). Upstream eel passage 
Section 4.8(c). Downstream eel passage 

Section 4.9. Annual Plans for Fishway Construction 

Section 4.10. Consultation with the Town of South Hadley 

Section 4.11. Compliance Plans pursuant to the 1999 License Order and the 2001 WQC 
Section 4.1 l(a). 
Section 4.110a). 
Section 4.1 l(c). 
Section 4.1 l(d). 
Section 4.11 (e). 
Section 4.11 (t). 
Section 4.1 l(g). 
Section 4.11 (h). 
Section 4. l l (i). 
Section 4.1 l(j). 
Section 4.1 l(k). 
Section 4.1 l(l). 

Shoreline Erosion Remediation Plan 
Water Quality Monitoring Plan 
Threatened and Endangered Species Protection Plan 
invasive Species Monitoring Plan 
Fish and Aquatic Habitat Monitoring Plan 
Comprehensive Recreation and Land Management Plan 
Cultural Resources Management Plan 
Riparian Management Plan 
Comprehensive Canal Operations Plan 
Comprehensive Operations and Flow Plan 
Downstream Fish Passage Plan 
Upstream Fish Passage Plan 

i i  
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Part V 

. Section 5.1. 
Section 5.2. 
Section 5.3. 

_ Section 5.4. 
Section 5.5. 
Section 5.6. 

. ,  Section 5.7. 
Section 5.8. 

. .  Part VI 

m 

I 

I l l  

I 

I 

Section 6.1. 
Section 6.2. 

Part VII 

Section 7.1. 
Section 7.2. 
Section 7.3. 
Section 7.4. 

Port VIII 

Section 8.1. 
Section 8.2. 

Part  IX 

Section 9.1. 
Section 9.2. 
Section 9.3. 
Section 9.4. 
Section 9.5. 
Section 9.6. 
Section 9.7. 
Section 9.8. 
Section 9.9. 
Section 9. ! O. 
Section 9.11. 
Section 9.12. 

Reservations and Obligations of  the Parties 

Support of the Parties 
Rehearing of FERC Order Approving Settlement 
Post-Approval Procedures 
Authorities Maintained 
Department of Interior Reservation of Authority 
Department of Commerce Reservation of Authority 
MADEP Authority 
Renpen/Amend License and Settlement 

FERC Action on Settlement 

Deadline for FERC Action 
Material modification 

Enforcement of  Settlement and Dispute Resolution 

Enforcement of Settlement Provisions 
Limitation on Other Relief 
Compliance 
Dispute Resolution 

Notice 

Written Notice 
Contact Persons for Settlement 

General  Provisions 

Emergency Situations 
Successor and Assigns 
No Precedential Effect 
Privileged if not approved 
Costs 
Federal or State Expenditures 
Terms not severable 
Regulations and Statutes 
Headings 
No Third-Party Beneficiary 
Governing Law 
Execution 
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_ Appendices: 

Appendix A 
. Appendix B 

Appendix C 

_ Appendix D 
Appendix E 
Appendix F 

Appendix G 
Appendix H 

Proposed Settlement License Articles 
2001 Water Quality Certification documents and matrix 
Matrix correlating Proposed Settlement License Articles and the 
Settlement Agreement Provisions with 1999 License Order 
No. 2 Overflow Procedures 
Shortnose Sturgeon Handling Plan 
Detailed Description of HG&E Proposed Settlement 
DownsU'eam Research and Construction (2004-2009/10) 
Downstream Sampling Facility Operating Protocol 
List of Contacts for purposes of the Settlement Agreement 
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Figure :  

Figure No. 1. Drawing of the Holyoke Project (filed separately, protected as CEll) 

Figure No. 2 Upstream fish passage facilities elevation datum reference 

Figure No. 3 Drawing of upstream fish passage facilities key dimensions (filed 
separately, protected as CEIl) 
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HOLYOKE GAS & ELECTRIC DEPARTMENT 
PROJECT NO. 2004  

SETTLEMENT AGREEMENT 

This Settlement Agreement ("Settlement") is entered into March 1, 2004, 

pursuant to Rule 602 of the Rules of Practice and Procedure (18 C.F.R. § 385.602) of the 

Federal Energy Regulatory Commission ("FERC"), by and among the following entities 

(individually referred to herein as "Party" and collectively referred to herein as "Parties") 

with respect to the Holyoke Project (FERC No. 2004): 

a 

I 

m 

I 

I 

I 

m 

m 

• Holyoke Gas & Electric Department ("HG&E" or "Licensee") 

• U.S. Department of the Interior, through U.S. Fish and Wildlife Service ("FWS") 

• U.S. Department of Commerce, National Oceanic & Atmospheric 

Administration, National Marine Fisheries Service ("NOAA Fisheries") 

• Commonwealth of Massachusetts, Department of Environmental 

Protection ("MADEP'') 

• Commonwealth of Massachusetts, Division of Fisheries and 

Wildlife ("MADFW") 

• Trout Unlimited ("TU") 

• Connecticut River Watershed Council ("CRWC") 

• The Town of South Hadley, Massachusetts ("South Hadley'') 

Whereas, the FERC issued to Holyoke Water Power Company a new license for the 

Holyoke Projec4 FERC Project No. 2004, on August 20, 1999 (88 FERC ¶ 61,186) 

(hereinafter referred to as "1999 License Order" or "1999 License"), which included a 

Water Quality Certification issued by the MADEP on July 28, 1999 (pursuant to Section 

401 of the Federal Clean Water Ac4 33 U.S.C. § 125 I, et seq., and the Massachusetts 

Clean Waters Act, M.G.L c. 21, §§26-53); and 

Page 1 of 66 
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Whereas, a number of parties to the proceedings in Project No. 2004 (including many of 

the Parties listed above) filed requests for rehearing of the 1999 License Order; and 

Whereas, NOAA Fisheries issued a Biological Opinion on August 18, 2000, that 

contained reasonable and prudent alternatives and an Incidental Take Statement, but 

FERC has not yet acted on the 2000 Biological Opinion; and 

Whereas, the MADEP issued a final Water Quality Certification on February 14, 2001, 

based on a settlement of the state administrative appeal ofthe MADEP Water Quality 

Certification issued in July 1999, but the FERC has taken no action on the 2001 Water 

Quality Certification; and 

I 

g 

Whereas, following issuance of the 1999 License Order and the 2001 Water Quality 

Certification, HG&E acquired the Holyoke Project from Holyoke Water Power 

Company, and 

I l l  

a 

I l l  

a t  

I l l  

a t  

a t  

all  

Whereas, the FERC approved the transfer of the 1999 License for the Project to HG&E 

by order issued September 20, 2001 (96 FERC ¶ 62,283), which transfer became 

effective on December 28, 2001, with the submittal to the FERC of appropriate filings; 

and 

Whereas, certain of the issues addressed in the requests for rehearing and certain entire 

requests for rehearing filed on the 1999 License Order were withdrawn (by reason of 

HG&E's acquisition of the Project), but certain requests for rehearing remain pending, 

and further the FERC has not incorporated the 2001 final Water Quality Certification into 

the 1999 License or incorporated the 2000 Biological Opinion; and 

Whereas, the Parties to this Settlement include the entities which filed Requests for 

Rehearing of the 1999 License Order that are still pending, and the entities which were 

parties to the settlement of the state administrative appeal of the MADEP Water Quality 

Certification as reflected in the 2001 final Water Quality Certification; and 

I 

Page 2 of 66 
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Whereas, through extensive discussion and negotiations, and based on activities 

undertaken subsequent to the issuance of the 1999 License Order, the Parties have now 

determined that they can best resolve all of the issues presented in the requests for 

rehearing (which remain pending) through a settlement; and 

Whereas, NOAA Fisheries will not be able to issue a new Biological Opinion before this 

Settlement is filed with the FERC due to the need to complete formal consultation based 

on this Settlement Agreement; and 

Whereas, the Parties agree that the 2001 Water Quality Certification should be 

incorporated into this Settlement and should be incorporated into the Order Approving 

Settlement and the modified license issued for the Project based upon this Settlement 

through Proposed Settlement License Article 421; and 

Whereas, the Parties have agreed that this Settlement is supported by substantial evidence 

in the record of this proceeding, is a fair and reasonable resolution of pending issues, is in 

the public interest, and is subject to issuance of a new Biological Opinion by NOAA 

Fisheries (and terms therein) and withdrawal of the August 2000 Biological Opinion. 

I 

a 

I 

I 

I l l  

Accordingly, the Parties hereby request that the FERC issue an order approving this 

Settlement and incorporating the terms and conditions on which the Parties have reached 

agreement into the modified license for this Project, without material change or 

modification to the provisions ofthis Settlement; however, the Parties request that the 

FERC defer issuance of such an order approving the Settlement until NOAA Fisheries 

issues a Biological Opinion based on the Settlement, NOAA Fisheries withdraws the 

August 2000 Biological Opinion, and the procedures set forth in Section 2.4 below are 

completed. 

J 

Page 3 of 66 
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For the purposes ofthis Settlement, the following definitions and abbreviations 

shall apply. Where a term is not otherwise defined in the Settlement, the generally 

accepted definition of that term shall apply under this Settlement. 

1.1. "1997 Barnes & Williams IFIM Study" shall mean the field study and associated 

report, cited in the 1999 License Order, that establishes the magnitude, distribution and 

corresponding water surface elevations velocities and depths for the Bypass Habitat 

Flows and Bypass Zone-of-Passage Flows. 

1.2. "1999 License Order" shall mean the order granting a License for the Holyoke 

Project, issued by the FERC on August 20, 1999, for the Project (88 FERC ¶ 61,186). 

1.3. "2001 WQC" shall mean the final Water Quality Certification approved by the 

MADEP on February 14, 2001, pursuant to the settlement of the state administrative 

appeal of the 1999 Water Quality Certification. 

1.4. "Biological Opinion" shall mean a Biological Opinion issued by NOAA Fisheries 

pursuant to Section 7 of the Endangered Species Act (16 U.S.C. §1536). 

1.5. "Boaflock Station Bypass" shall mean the existing downstream fish passage 

facility located in the First Level Canal at Boatlock Station. 

1.6. "Bypass Reach" shall mean the area ofthe Connecticut River downstream of the 

Holyoke Darn to the confluence with the Hadley Falls tailrace, comprised of 3 channels 

(i.e., the East Channel, the Center Channel, and the West Channel). 

1.7. "Bypass Zone-of-Passage Flows" means releases from the Holyoke Dam into the 

Bypass Reach to provide minimum flows for upstream and downstream fish passage at 

the Holyoke Dam during the period when the Fish Lifts are operational as described in 

Section 4.5('o) below. 

Page4 of 66 
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1.8. "Canal System" shall mean the three levels of canals (designated First-Level, 

Second-Level, and Third-Level) beginning with the canal gatehouse structure located at 

the west end of the Hadley Falls Stadon, at the west end of the Holyoke Project dam, and 

including the No. 2 and No. 3 Overflows. 

1.9. "Canal System Outage" shall mean the lowering of the water surface elevations of 

the Canal System for inspection and maintenance as described in Sections 4.3(d) and 

4.3(e) below. 

1.10. "CCOP" shall mean the Comprehensive Canal Operations Plan approved by FERC 

on June 5, 2003 (103 FERC ¶ 62,130), with the amendments to the CCOP contained in 

the Comprehensive Operations and Flow Plan, as approved by the FERC on June 24, 

2003 (103 FERC ¶ 62,178) and pending at the MADEP. 

1.11. "COFP" shall mean the Comprehensive Operations and Flow Plan approved by 

FERC on June 24, 2003 (103 FERC ¶ 62,178), and filed with the MADEP on January 20, 

2003. 

1.12. "CRLMP" shall mean the Comprehensive Recreation and Land Management Plan 

filed with the MADEP on April 30, 2003, and with the FERC on May 1, 2003. 

1.13. "CRMP" shall mean the Cultural Resources Management Plan approved by FERC 

on June 27, 2001 (95 FERC ¶ 62,274). 

1.14. "Downstream Fish Passage Plan" shall mean the plan approved by FERC on 

June 19, 2003 (103 FERC ¶ 62,165). 

1.15. "Final FERC Order Approving Settlement" shall mean the Order Approving 

Settlement (as defined below) that is no longer subject to rehearing or appeal under the 

Federal Power Act. lfno timely requests for reheating are filed in response to the Order 

-am 

9 t  
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Approving Settlement, then the Order Approving Settlement shall be deemed the Final 

FERC Order Approving Settlement as of the expiration of the time for filing requests for 

rehearing and appeals. 

1.16. "Fish and Aquatic Habitat Monitoring Plan" shall mean the plan approved by 

FERC on June 24, 2003 (103 FERC ¶ 62,175) and filed with the MADEP October 31, 

2002. 

1.17. "Fish Lifts" shall mean the spillway and tailrace fish liR facilities at Project No. 

2004. 

1.18. "Holyoke Dam" shall mean the dam which is part of the Project. 

1.19. "Impoundment" shall mean the Project reservoir extending from the Holyoke 

Dam to upstream on the Connecticut River (as included within the Project Boundary, 

defined below); the impoundment is divided into an upper section (the portion upstream 

of the narrow section ofriver adjacent to the local landmark known as Dinosaur 

Footprints) and a lower section (the portion between the narrows and the Holyoke Dam, 

5-miles south of the narrows). 

1.20. "Interim Bypass Habitat Flows" shall mean the releases from the Holyoke Dam 

into the Bypass Reach during periods when the Fish Lifts are not operational to provide 

minimum flows for the protection and enhancement of water quality and aquatic and 

fisheries resources determined on an interim basis until Permanent Bypass Habitat Flows 

are established pursuant to Section 4.2(e) below. 

1.21. "Invasive Species Monitoring Plan" shall mean the plan approved by FERC on 

August 21, 2001 (96 FERC ¶ 62,174) and approved by MADEP on October 10, 2003. 

J 

I 
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1.22. "License Articles" shall mean the terms and conditions contained in the 1999 

License Order. The term "Proposed Settlement License Articles" shall mean the draft 

license articles proposed by the Patties to implement the Settlement, as contained in 

Appendix A to this Settlement. 

1.23. "Low Flow Contingency Plan" shall mean the plan for prioritizing water flow 

through the Project during periods of low flow as discussed in the COFP. 

1.24. "Mandatory Conditions" shall mean the terms and conditions issued by the FWS 

and/or the NOAA Fisheries for the Project pursuant to Section 18 of the Federal Power 

Act (16 U.S.C. §811). 

1.25. "Material modification" shall mean a modification that impacts any Party's 

ability to obtain the benefits of, and/or that impacts any ofthe obligations imposed under, 

the agreement that was reached in this Settlement. 

1.26. "Modified Run-of-River Operations" shall mean the operational regime 

developed pursuant to Section 4.1 below which the Parties have determined: (i) most 

effectively limits fluctuations in the Impoundment in the vicinity of Rainbow Beach and 

other habitat areas to protect the federally threatened and state endangered Puritan tiger 

beetle upstream of the Project Dam; (ii) avoids any adverse impacts to the federally and 

state endangered shor~ose sturgeon; (iii) balances the magnitude of fluctuations in the 

upper and lower sections of the Impoundment; (iv) balances the impact on wetland areas 

adjacent to the lower and upper sections of the Impoundment; (v) maintains the minimum 

required Bypass Habitat Flows and Bypass Zone-of-Passage Flows to avoid adverse 

impacts on fish passage and habitat in the Bypass Reach; and (vi) to the extent possible, 

reduces fluctuations in River flows d o ~  fi'om the Project. 

I 

q D  
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1.27. "NGVD" shall mean National Geodetic Vertical Datum. For a reference point, 

Elevation NGVD is equal to Holyoke Datum minus 2.53 feet; Holyoke Datum refers to 

the local vertical datum based on an assumed elevation of  approximately 100-ft. for the 

crest o f  the Holyoke Dam (see Figure No. 2, attached hereto). 

1.28 "Orde r  Approving Settlement" shall mean the order issued by the FERC in 

response to the Settlement which establishes a modified license for the Project; such 

Order will be subject to potential reheating as provided for under Section 313 of  the 

Federal Power Act. As noted above, and explained more fully below in Section 2.4, the 

Parties request that the FERC defer issuance o f  such an Order Approving Settlement until 

NOAA Fisheries issues an anticipated new Biological Opinion, NOAA Fisheries 

withdraws the August 2000 Biological Opinion, and the procedures set forth in Section 

2.4 below are completed. 

1.29. "Par ty"  or "Parties" shall mean a party or all of the  patties collectively to this 

Settlement, as defined above. 

1.30. "Permanent  Bypass Habitat  Flows" shall mean the releases from the Holyoke 

Dam into the Bypass Reach during the period when the Fish LiRs are not operational to 

provide minimum flows for the protection and enhancement of  water quality and aquatic 

and fisheries resources determined as permanent measures pursuant to Section 4.2 (e) 

below. 

1.31. "Project" shall mean the Holyoke Project, FERC Project No. 2004. 

1.32. "Project Boundary"  shall mean the area o f  land and water included in the License, 

as specified in the 1999 License Order and as referenced in Condition 19 (a) of  the 2001 

WQC. 
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1.33. "Requests for Rehearing" shall mean the pending requests, applications or 

motions for rehearing filed pursuant to Section 313 of  the Federal Power Act (16 U.S.C. 

§8251) in response to the 1999 License Order, to the extent that such requests, 

applications or motions have not been withdrawn as a result o f  the acquisition of  the 

Project by HG&E. 

1.34. "Resource Agencies" shall mean FWS, NOAA Fisheries, MADEP and MADFW. 

1.35. "Riparian Management Plan" shall mean the part of  the CRLMP [filed with the 

FERC on May 1, 2003 and filed with the MADEP on April 30, 2003] that addresses 

riparian management and buffer zone issues. 

1.36. "Run-of-River Operations" shall mean the operational regime set forth in the 

License Article 405 of  the 1999 License Order and Condition 9 of  the 2001 WQC which 

directs that HG&E shall operate the Project in a run-of-river mode and maintain a 

minimum impoundment elevation of  100.4 ft. NGVD with an allowable fluctuation of+/-  

0.2 ft. 

1.37. "Shoreline Erosion Remediation Plan" shall mean the plan approved by FERC 

on August i, 2001 (96 FERC ¶ 62,100). 

1.38 "Stranding" shall mean fish being caught out o f  water, in whole or in part, or in 

pools such that the fish do not have egress into the Connecticut River. 

1.39. 'q 'exon Gage" shall mean the benchmark used to measure water surface elevations 

(NGVD) for the purposes of  determining the Bypass Habitat Flows and the Bypass Zone- 

of-Passage Flows through: (i) the correlation of  NGVD elevations to the readings on the 

existing Texon Staff Gage (located on the Texun Building); (ii) the use of  NGVD 

elevations as confirmed on an electronic gage ("Texon Electronic Gage") to be located 
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adjacent to the Texon Building; o_r (iii) the use of an equivalent mechanism for 

determining NGVD elevations in the future as agreed to by HG&E and the Resource 

Agencies through consultation pursuant to Section 3.3 below. 

1.40. 'q'hreatened and Endangered Species Protection Plan" shall mean the plan 

approved by FERC on June 6, 2003 (103 FERC ¶ 62,131) and filed with the MADEP 

January 30, 2003. 

1.41. "UFPP" shall mean Upstream Fish Passage Plan modified and approved by FERC 

on June 24, 2003 (103 FERC ¶ 62,177) and filed with the MADEP November 11, 2002). 

1.42. "Upstream Passage Season" shall be the period from April 1 through November 

15 each year. 

1.43. "Water Quality Monitoring Plan" shall mean the plan approved by FERC on 

August 10, 2001 (96 FERC ¶ 62,144) and approved by MADEP on October 10, 2003. 

Part  I I  - O v e r v i e w  of  the  Se t t l ement  

Section 2.1. Scope of the Settlement. This Settlement is intended to resolve pending 

issues with respect to the operation and maintenance of the Project sufficient for the 

Parties to withdraw their respective Requests for Rehearing. 

Section 2.2. Relationship between Settlement and 1999 License Order. It is the 

intent of the Parties to the Settlement that certain of the License Articles in the 1999 

License Order are to be amended, pursuant to this provisions of this Settlement, in whole 

or part to reflect: (1) actions already taken by HG&E pursuant to the 1999 License 

Order; (2) compliance plans required by the 1999 License Order and the 2001 WQC 

(which supersedes and replaces the 1999 Water Quality Certification incorporated into 

I 
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the 1999 License Order), that were approved by, or are pending at, the FERC and the 

MADEP; and (3) actions to be taken under the Settlement. As noted below in Section 

2.7, Appendix A hereto contains Proposed Settlement License Articles to supersede 

certain of the License Articles in the 1999 License Order for implementing Part IV (and 

related Appendices) of this Settlement. 

Section 2.3. Relationship between Settlement and 2001 WQC. HG&E and the 

MADEP agree that the provisions of this Settlement are consistent with correlated 

requirements contained in the 2001 WQC and related documents (as attached hereto in 

Appendix B). Also attached hereto in Appendix B is a matrix illustrating the correlation 

between the provisions of the Settlement and the 2001 WQC. The Parties agree that all 

of the conditions in the 2001 WQC should be incorporated into the Order Approving 

Settlement and the modified license issued based upon this Settlement through Proposed 

Settlement License Article 421. 

Section 2.4. Coordination with a NOAA Fisheries Biological Opinion. Prior to or 

upon the filing of this Settlement Agreement, HG&E shall request that the FERC initiate 

formal consultation with NOAA Fisheries with the intent of NOAA Fisheries issuing a 

new Biological Opinion. It is the intent of HG&E and NOAA Fisheries that the terms 

and conditions of this Settlement adequately address concerns by NOAA Fisheries with 

respect to the federally endangered shortnose sturgeon. However, until the anticipated 

new Biological Opinion is issued, any reasonable and prudent alternatives, reasonable 

and prudent measures, and terms and conditions to be contained in that anticipated new 

Biological Opinion are as yet not known. Therefore, the Parties request that the FERC 

J 
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not act on this Settlement until the process described below is completed and HG&E so 

notifies the FERC. 

Accordingly, the Parties agree that NOAA Fisheries' signature on this Settlement 

Agreement is pre-decisional and not pre-determinative with respect to its anticipated new 

Biological Opinion and that NOAA Fisheries' signature herein does not bind it to any 

specific recommendations or to any particular action, nor does the Settlement 

circumscribe the nature o f  the recommendations or actions available with respect to the 

anticipated new Biological Opinion or with respect to Endangered Species Act 

compliance. Further, the Parties acknowledge that NOAA Fisheries expressly reserves 

its right to take an action or to advance a position, or to not take an action or not take a 

position before FERC or any other body that is consistent with the terms of  its anticipated 

new Biological Opinion, regardless o f  whether that action or position might be 

considered inconsistent with this Settlement Agreement. 

To the extent that the anticipated new Biological Opinion is issued that imposes 

on HG&E requirements that materially exceed or differ from those that are contained in 

this Settlement, HG&E and/or NOAA Fisheries shall have the right to reopen this 

Settlement. Therefore, the Parties intend for the FERC not to approve this Settlement 

until a new Biological Opinion is issued by NOAA Fisheries based on the Settlement, the 

August 2000 Biological Opinion is withdrawn, and HG&E has notified the FERC 

whether it and/or NOAA Fisheries will reopen the Settlement under the process described 

below. 

Within 15 d a ~  of  HG&E's  receipt o f  the new Biological Opinion from NOAA 

Fisheries based on the Settlement, HG&E shall notify the Parties whether it believes the 

I 
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new Biological Opinion contains requirements that materially exceed or differ from the 

provisions of  this Settlement, and whether it is willing to accept the additional provisions 

or will exercise its right to reopen this Settlement. Immediately thereafter, HG&E and 

the Parties will consult (pursuant to Section 3.3 below) to determine ifthe Settlement is 

to be reopened or i fa  modification to the Settlement is necessary based on HG&E's 

willingness to accept any additional provisions. Within 45 days of  its receipt of  the new 

Biological Opinion, HG&E shall notify the FERC: (i) that the Parties agree the new 

Biological Opinion does not require modification to this Settlement; (ii) that the new 

Biological Opinion requirements differ from the provisions of  the Settlement, and that a 

proposed modification to the Settlement will be filed; or (iii) that the Settlement has been 

reopened, and that the filing of  this Settlement Agreement is withdrawn. The Parties 

request that the FERC not act on this Settlement until HG&E files such notice. 

Section 2.5. Integrated Nature of the Settlement. The terms and conditions of  this 

Settlement are a comprehensive and integrated set o f  indivisible measures to address the 

issues with respect to the operation and maintenance ofthe Project. The Parties have 

incorporated the terms and conditions of  Part IV of  the Settlement into Proposed 

Settlement License Articles (as set forth in Appendix A). The Parties believe, subject to 

issuance of  the anticipated new Biological Opinion (discussed above in Section 2.4), that 

FERC's acceptance of the terms and conditions contained in this Settlement without 

material modification will sufficiently address the issues presented in the pending 

Requests for Rehearing and warrant the withdrawal of  the Requests for Rehearing. 

If in response to the Settlement the FERC does not adopt all of  the terms and 

conditions of  the Settlement and the Proposed Settlement License Articles without 

i 
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material modification, or if the FERC makes a material modification to any term or 

condition of the Settlement or any Proposed Settlement License Article, then the Parties 

shall have the option to find that the Settlement (including all terms and conditions 

herein) is void and has no force and effect under the process described in Section 5.2 

below. 

The Parties further agree that the record in this proceeding developed at the FERC 

prior to the filing ofthis Settlement Agreement, together with this Settlement Agreement 

(including its Appendices), provide full and adequate support for the proposed terms and 

conditions as memorialized in the Proposed Settlement License Articles. 

Section 2.6. Enforceability of the Settlement Provisions. It is the intent of the Parties 

that all of the provisions of Part IV ofth/s Settlement shall be included in enforceable 

modified License Articles. On that basis, as noted above, the Parties have included 

Proposed Settlement License Articles consistent with the terms and conditions ofthis 

Settlement in Appendix A hereto. The Parties request that in its Order Approving 

Settlement the FERC notify the Parties if any of the Proposed Settlement License Articles 

(or any portion of such Proposed Settlement License Articles) are deemed by the FERC 

not to be within its jurisdiction to enforce under the Federal Power Act. The Parties 

further request that FERC notify the Parties of any limitation on its ability to enforce the 

Proposed Settlement License Articles. 

Section 2.7. Appendices to the Settlement. In support of this Settlement, the Parties 

submit the following Appendices which are attached hereto and incorporated herein by 

reference: Appendix A contains the Proposed Settlement License Articles for adoption in 

the Order Approving Settlement. Appendix B contains a copy of the 2001 WQC and 
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related documents and a matrix illustrating the correlation between the Settlement 

provisions and the 2001 WQC. Appendix C contains a matrix correlating the License 

Articles in the 1999 License Order with the Proposed Settlement License Articles and the 

Settlement provisions. Appendix D contains the No. 2 Overflow procedures. Appendix 

E contains the Shortnose Sturgeon Handling Plan. Appendix F contains details on the 

research to be performed on downstream fish passage under Section 4.7 of  the 

Settlement. Appendix G contains the Downstream Sampling Facility Operating Protocol. 

Appendix H is a list o f  contacts for purposes of  this Settlement. 

P a r t  III  - G e n e r a l  P r o v i s i o n s  

Section 3.1. Effective Date and Term. The Settlement shall be effective as of  the date 

o f  the Final FERC Order Approving Settlement and shall continue through the term of  

the license under the 1999 License Order (i.e., until August 31, 2039), except as provided 

under Section 3.2 hereof. This Settlement shall terminate as to all Parties and have no 

ftmher force or effect upon expiration of the  term of the  license under the 1999 License 

Order. 

Section 3.2. A men dmen t  to the Settlement. If, aider the Settlement becomes effective 

pursuant to Section 3.1 above, all o f  the Parties agree that circumstances have changed 

sufficient to require an amendment to the Settlement, the Parties shall execute an 

amendment to the Settlement reflecting that agreement and shall jointly petition the 

FERC to amend the License Articles affected by the amendment to the Settlement, as 

necessary. 

Section 3.3. Consultation on Plans/Work under the Settlement. With respect to a 

g 
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plan, modification to a plan, or work to be undertaken pursuant to Part IV ofthe 

Settlement, HG&E shall first provide a draft o f  such plan, modification to a plan, or 

description ofwork to the Resource Agencies, TU, and CRWC (and with South Hadley 

for certain plans, as defined in Section 4.10 below), providing a minimum of  30 days for 

review, comment and recommendations prior to filing the plan with the FERC and the 

MADEP. Prior to filing the plan or description of  work with the FERC and the MADEP, 

HG&E shall obtain the concurrence and/or approval ofthat plan/work from the agency or 

agencies as follows: (1) FWS and/or NOAA Fisheries for a plan/work which may impact 

a resource for which FWS and/or NOAA Fisheries have responsibilities under the 

Endangered Species Act (16 U.S.C. § 1531, et seq.); (2) MADFW and/or MADEP for a 

plan/work which the MADFW and MADEP have responsibilities under the 

Massachusetts Endangered Species Act (M.G.L.c. 131A); (3) MADEP for a plan/work 

that is required by the 2001 WQC; and/or (4) FWS and/or NOAA Fisheries for all 

decisions on measures needed for fish passage, fish passage design drawings, and fish 

passage implementation schedules for which the FWS and/or NOAA Fisheries have 

specific statutory responsibility under the Federal Power Act (with such concurrence 

and/or approval not unreasonably withheld, and with any refusal to concur/approve to be 

based on sound science). For any plan/work that is subject to the jurisdiction of  the U.S. 

Army Corps of  Engineers, HG&E shall ensure that arrangements are included in such 

plan/work to obtain all necessary permits or authorizations. 

HG&E and all consulted Parties agree to make a good faith effort to reach 

consensus on all plans pursuant to Part IV ofthe Settlement before HG&E files such 

plans at the FERC for approval and at the MADEP for approval when required by the 

9 
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2001 WQC. HG&E shall include with the filing with the FERC and the MADEP 

documentation of consultation; copies of comments and recommendations on the 

proposed plan, modified plan and/or work after it has been prepared and provided to the 

Resource Agencies and the Parties consulted, and specific descriptions of how the 

comments are accommodated by HG&E's proposed plan and/or work. IfHG&E does not 

adopt a recommendation by a Resource Agency or other Party [other than a 

recommendation by a Resource Agency(ies) fi'om which HG&E shall obtain prior 

concurrence and/or approval, as described in (1), (2), (3) and (4) above], the filing shall 

include HG&E's reasons, based on project-specific information. All plan(s)/work shall 

be implemented as approved in writing by FERC and by MADEP (when required by the 

2001 WQC). 

Part I V -  Technical Agreements 

Section 4.1. Modified Run-of-River Operat/ons. 

Section 4.1(a). Obl~tive: The objective of Section 4.1 is for HG&E to evaluate and 

implement a modification to the ran-of-river provisions (contained in Article 405 of the 

1999 License Order and Condition 9 of the 2001 WQC) in order to limit adverse Project 

impacts on the federally threatened and state endangered Puritan tiger beetle. 

The need for the modification to the existing Run-of-River Operations is based on 

operating experience to date which indicates that Run-of-River Operations as required by 

the 1999 License (and Condition 9 of the 2001 WQC) exacerbate fluctuations at Rainbow 

Beach and other habitat areas for the Puritan tiger beetle upstream of the Holyoke Dam, 

which fluctuations may be detrimental to the restoration and protection of this species. 
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Therefore, the Parties have agreed that the existing Run-Of-River Operations need to be 

modified to more effectively limit fluctuations in the Impoundment as a result of  Project 

operations; the process for determining the appropriate modifications is set forth below. 

The Parties recognize that such a modified operating regime must take into 

account and achieve multiple goals as stated in Co)O) below. The Parties further intend 

that any modifications to Project operations shall not adversely impact fish passage, 

result in the stranding (as defined in Part I above) offish, or otherwise adversely impact 

fish species, and that HG&E shall not change the releases into the Bypass Reach for 

Bypass Habitat Flows and Bypass Zone-of-Passage Flows without agreement of  the 

Parties under the procedures set forth below. 

Section 4.1{b). Test of modified run-of-river operations: 

Section 4.1(bR1): For testing modified run-of-river operations, HG&E shall consult 

with the Parties pursuant to Section 3.3 above to investigate an alternative operating 

regime: (i) to more effectively limit water level fluctuations in the Impoundment at 

Rainbow Beach and at other habitat areas for the federally threatened and state 

endangered Puritan tiger beetle upstream of  the Project; (ii) to prevent injury or 

significant impairment to essential behavioral patterns to federally and state endangered 

shortnose sturgeon; (iii) to balance the magnitude of  the fluctuations in the lower and 

upper sections of  the Impoundment; (iv) to balance the impact on wetland areas adjacent 

to the lower and upper sections of  the Impoundment; (v) to maintain the seasonally 

adjusted minimum flows into the bypass reach and the canal system as stated in Section 

4.2 of  this Settlement; and (vi) to the extent possible, reduce fluctuations in river flows 

downstream of  the Project. 
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Section 4.1{b)f2]: Based on consultation under Section 4.1(bX1) above, HG&E filed 

with FERC and the MADEP a plan to test the modified run-of-fiver operations to 

evaluate the proposed altemative operating regime with the elements listed below. The 

plan [as approved as part ofthe COFP by FERC on June 24, 2003 (103 FERC ¶ 62,178), 

and by MADEP on October 6, 2003] shall be implemented as approved by the FERC and 

the MADEP. The plan includes: 

(i) Consultation by HG&E with the Parties pursuant to Section 3.3 above to 
identify the Resource Agencies' objectives related to the goals stated in Section 
4.1(bXl) above; 

(ii) A provision pursuant to which HG&E would perform hydraulic model studies 
to evaluate effects of various operating regimes relative to the stated resource 
goals identified under (i) above; 

(iii) Consultation by HG&E with the Parties pursuant to Section 3.3 above to 
develop a preferred operating regime and compliance measures that balance 
HG&E operation constraints and the resource goals identified in (i) above; 

(iv) Implementation and monitoring by HG&E of the preferred operating regime 
determined under (iii) directly above for a trial period of 12 months from the date 
of implementation, with a provision for continuation of the testing for up to an 
additional 12 months, if the Resource Agencies and HG&E agree that River 
conditions in the Impoundment during the test period were not representative of 
typical River flow conditions; 

(v) If, during the testing of the modified run-of-river operations, HG&E is unable 
to meet the Bypass Habitat Flows or the Bypass Zone-of-Passage Flows 
described herein, HG&E shall: (A) provide notification to the Parties within 24 
hours, (B) revert immediately to the applicable Bypass Habitat Flow or Bypass 
Zone-of-Passage Flow, and (C) consult with the Parties pursuant to Section 3.3 
above to modify or terminate the test of the modified run-of-river operations; 

(vi) Using the data collected during the trial period, HG&E shall prepare the 
following evaluations: (a) an evaluation of the effects of the modifications to the 
run-of-fiver operations on the federally and state threatened and endangered 
species; (b) a determination of any appropriate revision to the Threatened and 
Endangered Species Protection Plan (including any necessary changes to reflect 
state listed species); (e) a determination of measures as appropriate to avoid 
adverse impacts to the federally and state endangered shortnose sturgeon, 
including stranding in the Bypass Reach (see the Shortnose Sturgeon Handling 
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Plan, attached as Appendix E); (d) an evaluation ofhow the modifications to the 
run-of-river operations affected HG&E's ability to achieve flow elevations in the 
Bypass Reach (i.e., Bypass Habitat Flows and Bypass Zone-of-Passage Flows 
pursuant to Section 4.2 below); (e) a recommendation, if  necessary, to modify the 
Texon Gage as a compliance measure for Bypass Habitat Flows and Bypass 
Zone-of-Passage Flows pursuant to Section 4.2 of  this Settlement; (f) an 
evaluation of  how the modifications to the run-of-river operations affect wetland 
areas adjacent to the lower and upper sections of  the Impoundment; (g) an 
evaluation of  impacts o f  modified run-or-river operations on downstream flow 
fluctuations; and (h) to the extent possible, proposed measures to reduce 
fluctuations in river flows downstream of  the Project; 

(vii) Circulation by HG&E of  the results o f  the test of  modified run-of-river 
operations and evaluations performed under the plan to the Parties pursuant to 
Section 3.3 above and consultation on a proposed long-term resolution of  the 
issue. 

Section 4.1(c). Permanent modification to run-of-river operations: Based on the 

results o f  the test o f  modified run-of-river operations and evaluation ofresults pursuant to 

Section 4.1 Co) above, and upon agreement by the Parties pursuant to Section 3.3 above, 

on or before November 30, 2004 [or within 3 months after any extension of  the test 

period by written agreement of  HG&E and the Resource Agencies pursuant to Section 

4.1 (b)(2)(iv) above], HG&E shall file with FERC and the MADEP: (i) a report 

containing the results of the test o f  modified run-of-river operations and the evaluations 

performed under the plan, and any comments fi'om the consulted Parties (pursuant to 

Section 3.3 above); and (ii) a proposed amendment to the COFP for a modified operating 

protocol. Copies of  the report and proposed amendment shall also be provided to the 

Resource Agencies, TU and CRWC. The modified run-of-river operations shall be only 

implemented as approved in writing by the FERC and MADEP. 

Section 4.2. B~,pass Flows. 

Section 4.2(a). ~ :  The objective of  Section 4.2 is to have HG&E release 

seasonally-adjusted minimum flows into the Bypass Reach, correlated to the Texon 
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Gage, for: (1) the protection and enhancement of  water quality and aquatic and fisheries 

resources (Bypass Habitat Flows); and (2) effective flows for migratory fish passage 

(Bypass Zone-of-Passage Flows). This provision is based on Article 406 of  the 1999 

License Order and Conditions 1 l(a) and 1 l(b) of  the 2001 WQC. HG&E agrees to make 

good faith effort to meet the flow elevations in this Section during the test period under 

Section 4.1(b) above. If, during the testing of  the modified run-of-river operations, 

HG&E is unable to meet the Bypass Habitat Flows and Bypass Zone-of-Paasage Flows 

described herein, HG&E shall: (i) provide notification to the Parties within 24 hours; (ii) 

revert immediately to the applicable Bypass Habitat Flow or Bypass Zone-of-Passage 

Flow; and (iii) consult with the Parties pursuant to Section 3.3 above to seek agreement 

on a procedure to modify or terminate the test o f  the modified run-of-river operations. 

Section 4.2(b). Bypass Zone-of-Passage Flows: The goal o f  Bypass Zone-of-Passage 

Flows is to provide flows sufficient so that diadromous and resident fish can safely and 

successfully pass without injury or significant impairment to essential behavioral 

patterns. Based upon best scientific information presently available, the Parties agree that 

this goal can be reached by achieving the water surface elevations in the Bypass Reach 

that correspond to the 1997 Barnes & Williams IFIM Study of  1300 cfs flow as measured 

in the Bypass Reach. The Parties further agree that the 1300 cfs flow is achieved for 

compliance purposes by flows corresponding to a water surface elevation of  62.85 +/- 0.1 

feet NGVD at the Texon Gage. The Bypass Zone-of-Passage Flows will be released 

whenever the Fish Lifts are operational as set forth in Section 4.5('0) below, unless for the 

purposes of  resident fish only the Parties agree that lesser Bypass Zonc-of-Paasage Flows 

are appropriate for resident fish passage. 
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Section 4.2(e). Channel modifications : Based on Article 407 of  the 1999 License 

Order and Condition 11 (c) of the 2001 WQC and after consultation with the Parties, 

HG&E developed and implemented channel modifications to the Holyoke (West) 

Channel oftbe Bypass Reach in March 2003 to address fish passage/stranding issues. 

HG&E shall implement the study plan for evaluating the effectiveness of the Channel 

modifications for fish passage as approved by FERC as part of the COFP on June 24, 

2003 (I 03 FERC ¶ 62,178), and filed with the MADEP on January 20, 2003. 

Section 4.2(d). Interim Bypass Habitat Flows: The goal o f  Interim Bypass Habitat 

Flows is to provide flows sufficient for the protection and enhancement of  water quality 

and aquatic and fisheries resources. This provision is based on Article 406 of  the 1999 

License Order and Condition 1 l(d) of  the 2001 WQC. The stated goal will be reached by 

achieving the water surface elevations in the Bypass Reach which correspond to the 1997 

Barnes & Williams IFIM Study of  840 cfs flow as measured in the Bypass Reach, until 

Permanent Bypass Habitat Flows are determined pursuant to Section 4.2(e) below. The 

Parties further agree that the 840 cfs flow is achieved for compliance purposes by flows 

corresponding to a water surface elevation of  62.3 +/- 0.1 feet NGVD at the Texon Gage. 

The Interim Bypass Habitat Flows will be released whenever the Fish Lifts are not 

operational as set forth in Section 4.5Co). 

Section 4.2~e). Permanent  Bypass Habitat Flows: The intent o f  this Section is to 

determine surface elevations correlated to the Texon Gage for the Permanent Bypass 

Habitat Flows for normal operations and maintenance conditions at the Project for the 

protection and enhancement of  water quality and aquatic and fisheries resources. This 

provision is based on Article 406 of  the 1999 License Order and Condition 1 l(d) of  the 
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2001 WQC. The permanent measure of compliance for Bypass Habitat Flows shall be 

the Interim Bypass Habitat Flows as specified in Section 4.2(d) above as adjusted and 

modified pursuant to this Section 4.2(e). The Permanent Bypass Habitat Flows will be 

released whenever the Fish Lifts are not operational as set forth in Section 4.5('o). 

Section 4.2(e)/I): After consultation with the Parties HG&E developed a study plan for 

flow demonstrations to evaluate water surface elevations, the distribution of flows in the 

Bypass Reach, channel modifications already completed. Flow demonstrations and 

evaluations will occur after the Spring 2004 Upstream Passage Season. Flow 

demonstrations and evaluations shall be performed for normal operating conditions (i.e., 

with releases through the Bascule Gate on the Holyoke side of the Project Dam) and 

maintenance conditions (i.e., with releases through Rubber Dam Section No. 1 on the 

South Hadley side of the Project Dam, when the B~cule Gate is out of service). 

Section 4.2(eX2): Following the flow demonstrations and evaluations under Section 

4.2(e)(I) above, and in consultation with the Parties pursuant to Section 3.3 above, 

HG&E shall determine if any Channel modifications for flow distributions or changes to 

the Interim Bypass Habitat Flows are necessary to provide an adequate water level for 

fish habitat. The Parties agree that the Permanent Bypass Habitat Flow determined 

pursuant to this Section 4.2 provides flows in each of the three channels of the Bypass 

Reach that achieve an adequate water level for fish habitat and prevent any adverse 

impacts to federally and state endangered abortnose sturgeon, including stranding in the 

channels of the Bypass Reach. 

The Parties agree that this goal will be reached by achieving the water surface 

target elevations from the 1997 Barnes and Williams study for each of the three channels 

I 
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in the Bypass Reach. Based on the analysis of the additional flow demonstrations in 2004 

and the testing of modified run-of-river operations, and in consultation with the Parties 

pursuant to Section 3.3 above, if necessary HG&E shall file an application to amend the 

License for the Project to implement the Permanent Bypass Habitat Flows and shall file 

by December 31, 2004, for written approval from MADEP, as set forth in Section 4.1 (c) 

above. HG&E shall only implement Permanent Bypass Habitat Flows as approved in 

writing by MADEP and FERC. 

Section 4.3. Canal System Flows. 

Section 4.3(a). Obl~tive: The Objective of Section 4.3 is to have HG&E release 

seasonally-adjusted minimum flows into the Canal System for the protection and 

enhancement of water quality and aquatic and fisheries resources. This section is based 

on Article 406 of the 1999 License Order and Condition 13 of the 2001 WQC. 

Section 4.3(b). interim Canal S~tem minimum flows: HG&E shall provide a 

continuous minimum flow into the Canal System, downstream of the louver bypass 

facility, of 400 cfs, consistent with the CCOP [approved by FERC on June 5, 2003 003 

ERC ¶ 62,130)], with the COFP [approved by FERC on June 24, 2003 003 FERC ¶ 

62,178)], and with Condition 13(a) ofthe 2001 WQC. HG&E will use generation 

records (consistent with the form and content of what is filed at the FERC for the period 

in question) and unit rating curves to demonstrate compliance with canal minimum flow 

requirements. 

Section 4.3(e). Permanent Canal System minimum flows: Based on Article 409 of the 

1999 License Order and Condition 13('o) of the 2001 WQC, in consultation with the 

Parties pursuant to Section 3.3 above, HG&E developed a plan to establish permanent 

xIW 

g 

Page 24 of 66 



Jnofflclal FERC-Generated PDF of 20040315-0078 Received by FERC OSEC 03/12/2004 in Docket#: P-2004-000 

M 

I m  

I 

I 

g 

g 

g 

IIW 

m 

I 

.am, 

m s  

I 

compliance measures to ensure a 400 cfs continuous minimum flow into the Canal 

System downstream of  the louver facility. The plan was filed with MADEP in December 

2003 and includes the following: 

(i) HG&E to use head gate openings and pond elevations to determine the 
quantity of  flow (calculated from gate opening/discharge relationships) and flow 
measurements in the First Level Canal (using new flow measurement equipment 
installed in the First Level Canal) to ensure adequate flow distribution; 

(ii) HG&E to consult with the Parties pursuant to Section 3.3 above to develop 
permanent compliance measures for minimum flows in the Canal System; 

(iii) HG&E to prepare and circulate to the Parties pursuant to Section 3.3 above a 
plan to establish permanent compliance measures for minimum flow in the Canal 
System; 

(iv) On or before June 30, 2004, HG&E to file with the FERC and the MADEP 
the permanent compliance measures as a revision to the CCOP as necessary; and 

(v) If significant modifications are made by HG&E or any other entity on the 
Canal that could change leakage or the distribution of  flow in the Canal System, 
HG&E to evaluate the magnitude and distribution of  flows in the Canal System; 
then, in consultation with the Parties pursuant to Section 3.3 above, to propose to 
MADEP a revision to the permanent canal system minimum flow compliance 
measures contained in the CCOP as necessary to achieve the resource 
management objectives and the minimum flow requirements set forth in Section 
4.3 above as agreed to pursuant to Section 3.3 above. 

HG&E shall implement the CCOP and any revisions thereto relating to permanent 

compliance measures for minimum flow in the Canal System as approved in writing by 

the FERC and the MADEP. 

Section 4.3(d). Interim Canal System Outage: Consistent with Condition 13(c) of  the 

2001 WQC and consultation with the Parties, for the Fall 2003 Canal System Outage 

HG&E operated under the canal drawdown provisions as flied at FERC on August 15, 

2003. Based on the Fall 2003 Canal System Outage, HG&E provided to the Parties a 

report that addressed the following: 

I 

Page 25 of  66 



Jnofflclal FERC-Generated PDF of 20040315-0078 Received by FERC OSEC 03/12/2004 in Docket#: P-2004-000 

! 

i 

Q 

Q 

I 

I 

i 

I I  

I 

I 

I 

I 

I 

/ 

I 

(i) Evidence of minimum flows through the headgates sufficient to ensure that the 
pool between Boatlock and Riverside (see Figure No. l above) remains at an 
elevation equal to the Riverside Station intake sill elevation and at ambient river 
temperature throughout the drawdown period; 

(ii) Evidence of sufficient flows from the headgates (see Figure No. l above) to 
provide water in the First Level Canal (once maintenance is completed) to protect 
the state listed endangered yellow lampmussel at the lower end ofthe louvers; 

(iii) Evidence that the No. 3 Overflow (see Figure No. l above) remains closed 
until the end of the Canal System Outage period, at which time it may be opened 
for inspection and maintenance; 

(iv) Evidence of measures for the protection of mussels if heavy machinery is 
used in the Canal during the Canal System Outage; 

(v) A plan for evaluation of the experimental weir in the First Level Canal to 
determine if it retains water and to develop and implement plans to modify as 
required; and 

(vi) A plan for evaluation ofthe need for additional weirs to keep mussel habitat 
areas watered. 

Section 4.3(e). Permanent Canal System Outage: Based on the evaluations of the 

Spring and Fall 2004 Canal System Outages, HG&E shall consult with the Parties 

pursuant to Section 3.3 above to modify the drawdown procedures, experimental weir, 

and any additional weirs, to the extent necessary to protect and enhance mussel species 

including the federally and state listed endangered dwarf wedgemussel and the state listed 

endangered yellow lampmussel, and to generally ensure sufficient flows into the Canal 

System during the outages for the protection and enhancement of water quality and 

aquatic and fisheries resources. 

HG&E shall file with FERC and the MADEP the final Canal System Outage plan, 

as a revision to the CCOP on or before January 31, 2005. That plan shall be implemented 

by HG&E as approved in writing by FERC and MADEP. The Canal System Outage plan 

shall include provisions implemented in the Spring and Fall 2004 Canal System Outage 

I 
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(as stated in Section 4.3(d) above), the evaluation and potential installation of  a 

permanent weir in 2005 and/or additional weirs as necessary, and update the matters 

addressed in the 2004 report. HG&E shall notify all Canal water users and Resource 

Agencies prior to any Canal System Outage. 

Section 4.3(f). Full depth louvers and exclusion racks: Consistent with Conditions 

! 3(d), 13(e) and 14(a) o f  the 2001 WQC, and the CCOP as approved by the FERC, 

HG&E shall continue to operate, clean and otherwise maintain the full depth louvers in 

the First-Level Canal and the exclusion racks at the attraction water intake gates to ensure 

efficient and reliable operation of  these facilities for the protection of  aquatic resources. 

HG&E shall annually inspect the full depth louvers and exclusion racks, and repair them 

as necessary. In the event the full depth louver facility is out o f  service during the 

Upstream Passage Season (as defined in Part I above), the Canal System will not be 

operated and the headgates will be closed to seal flows into the Canal. Ifneceasary, at 

the end of  the Upstream Passage Season a slow drain of  the Canal will be performed to 

return any fish to the River. 

In the unlikely event o f  a failure oftbe canal louver bypass system, HG&E shall 

shut the Canal down. If  there is a structural failure of  the louver panels, HG&E shall 

implement a slow drawdown process to allow any fish in the Canal downstream of  the 

louver facility to return to the River. As described below, the process consists of: (i) 

notification, and (ii) slow draining of  the canal system. 

(i) Notification: HG&E shall notify MADFW, USFWS and NOAA Fisheries 
within 24 hours of  the louver bypass system outage. 

(ii) Slow Drain: The No. 1 Overflow atlzactiun water gate will be cracked to 
drain the First Level Canal; the No. 2 Overflow gates will be cracked to drain the 
'upper' section of  the Second Level Canal, and the Riverside Station sluice gate 
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will be cracked to drain the 'lower' portion of tbe Second Level Canal. HG&E 
shall monitor the Canal System daring the slow drain process and regulate the 
drain gates as required to allow fish to exit the Canal System. 

In conjunction with the slow drain process, HG&E shall make all reasonable efforts to 

expedite repairs to the louver bypass and return the facility to service. 

Section 4.3(E). Effectiveness study for full depth louvers (surface migrants): 

Consistent with Condition 14(c)(1) o f  the 2001 WQC and the CCOP (as approved by 

FERC and MADEP), and in consultation with the Parties, HG&E developed an 

effectiveness study plan for the full depth louvers as they affect surface migrants. This 

plan was filed at MADEP on January 31, 2003; HG&E shall implement the plan as 

approved by the MADEP. The study results regarding facility effectiveness shall be 

circulated to the Parties pursuant to Section 3.3 above and filed with the FERC and the 

MADEP no later than July 1, 2004. The effectiveness of the full depth louvers to pass 

surface migrants will be evaluated based on whether velocities measured during guidance 

testing of  surface migrants at the partial depth louvers have changed with the addition of  

bottom louver sections. If based on the louver effectiveness studies described in this 

section, and any other relevant information in the record of  this proceeding, HG&E and 

the Parties determine, in consultation pursuant to Section 3.3 above, that the full depth 

louvers are effective, HG&E may close the Boatlock Station Bypass. 

Section 4.4. Flow Prioritizafi~n and Low Flow Cgntlngenfy Plan. 

Section 4.4(a). Obl~t ive:  The objective of  Section 4.4 is to have HG&E follow an 

approved plan for operating the Project and for releasing flows at the Project. This 

section is consistent with Condition 12 of  the 2001 WQC. 

m 
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Section 4.40)). Projeet flows - flow prioritization: HG&E shall operate the Project in 

accordance with the flow prioritization plan as outlined in Conditions 12(a) and 12(b) the 

2001 WQC. Any modification to this prioritization shall be filed with FERC and 

MADEP as a proposed revision to the COFP. HG&E shall only implement the revisions 

as approved in writing by the FERC and the MADEP. 

Section 4.4(e). Low Flow Contingenq, Plan: HG&E shall operate consistent with the 

Low Flow Contingency Plan as set forth in Section 3.3 of  the COFP and as required by 

Condition 12(c) of  the 2001 WQC. The Low Flow Contingency Plan directs Project 

operations and prioritization for flows in the Canal System, specifically to protect the 

federally and state listed endangered dwarf wedgemussel and the state listed endangered 

yellow lampmussel. 

Section 4.5. U p s t r e a m  Fish Passage  - Phase  I: 

Section 4.S(a). Ob i~ t~¢ :  The objective of  Section 45  is to ensure that diadromous 

and resident fish are able to safely and successfully pass upsm~m ofthe Project without 

injury or significant impairment to essential behavioral patterns. The Parties agree that 

this objective is achieved by HG&E operating, maintaining and enhancing upstream fish 

passage facilities at the Project for diadromous and resident fish as described below. This 

section is based on Article 412 of  the 1999 License Order and Condition 14 of  the 2001 

WQC. The existing upstream fish passage facilities include the attraction water system, 

the tailrace entrance and lift tower and the spillway entrance and lift tower, the spillway 

transport channel, the entrance flume with the fish trapping and vie'wing station, the exit 

flume, and the fish exit channel. HG&E shall consult with the Parties pursuant to Section 
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3.3 above with respect to the analysis, design, construction, operation, and effectiveness 

evaluation of upstream fish passage facilities as described in this Section 4.5. 

Section 4.5(b). Operation of Fish Lifts: Based on Article 412 of the 1999 License 

Order and Condition 14(d) of the 2001 WQC, HG&E shall operate the Fish Lifts for 

upstream passage during the April 1 through November 15 Upstream Passage Season, as 

defined in Part I above. However, the Fish Lifts shall be not be operated during the 

period July 15 through September 15 until such time as: (i) NOAA Fisheries determines 

that upstream passage of federally and state endangered shortnose sturgeon over the Dam 

is appropriate; or (ii) MADFW and FWS determine that resident fish passage is 

necessary. When shortnose sturgeon appear at the Fish Lifts, HG&E shall follow the 

Shortnose Sturgeon Handling Plan (attached as Appendix E, as modified based on an 

annual review of the Plan). Specific dates and hours of operation ofthe Fish Liras during 

the periods stated above will be determined by MADFW in consultation with HG&E in 

accordance with Condition 14(d) of the 2001 WQC, and in consultation with NOAA 

Fisheries once upstream passage of shormose sturgeon is implemented. 

Section 4.5(e). No. 2 Overflow: Based on Condition 14(aX3) of the 2001 WQC and 

Section 2.1 of the UFPP filed with FERC and MADEP on November l, 2002, HG&.E has 

implemented specific measures and modifications to the operating procedures, as 

necessary, to operate the No. 2 Overflow in such a manner to avoid releasing water 

during the April 1 through November 15 Upstream Passage Season when the Fish Lifts 

are operational as described in Section 4.5(b) above by implementing the procedures that 

prohibit operation of the No. 2 Overflow during that period when the Fish Lit~s are 

operational (see No. 2 Overflow Procedures, attached as Appendix D). On December 26, 
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2003, HG&E filed a report documenting such actions with the FERC and the MADEP as 

a supplement to the COFP. 

Section 4.5(d). Work prior to Spring 2003 Ul~tream Passage Season: Based on 

Article 412 of the 1999 License Order, and consistent with Condition 14(a) of the 2001 

WQC and Section 7.1 ofthe UFPP, in consultation with the Parties prior to the Spring 

2003 Upstream Passage Season HG&E has: (1) installed the modified gate insert in the 

west tailrace entrance to improve flows for fish passage; (2) made modifications to the 

Holyoke (West) Channel in the Bypass Reach to reduce stranding ofupstream migrants 

per Section 4.2(c) ofthe Settlement; (3) improved the "V Gate" in the tailrace entrance 

gallery to reduce shad milling; and (4) increased the elevation of the area above the 

Hadley Falls Station draft tubes to provide for operation up to 40,000 cfs river flow. The 

Parties agree that such work was appropriate, necessary and in the public interest. 

Section 4.6. Upstream Fish Passage - Phase !!: 

Section 4.6(a). Obi~flve: The objectives of Section 4.6 are: (1) to have HG&E operate 

and maintain upstream fish passage facilities at the Project that safely and suecessfi|lly 

pass diadromous and resident fish without injury or significant impairment to essential 

behavioral patterns; and (2) to complete the installation off ish Lit~ improvements by the 

2005 Fish Passage Season. This provision is based on Article 412 of the 1999 License 

Order and Conditions 13(b), 13(e), 14 and 15 of the 2001 WQC. HG&E shall consult 

with the Parties pursuant to Section 3.3 above with respect to the analysis, design, 

construction, operation, and effectiveness evaluation of Phase lI upstream fish passage 

facilities as described in this Section 4.6. 
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Section 4.6(b). Plans and Schedule: 

Section 4.6(b)/lL Detailed Plan and Schedule: In consultation with the Parties 

pursuant to Section 3.3 above, and consistent with the UFPP and 2001 WQC Conditions 

14(a), 14Co), 14(h) and 140), HG&E filed plans on December 26, 2003 and February 1, 

2004 for Upstream Fishway Construction Phase If, containing the elements listed in 

Section 4.6(c) below. HG&E shall implement the plan as approved in writing by the 

FERC and the MADEP. 

Section 4.6(b)(2). Final Detailed Plan and Schedule. Upon completion of the bid 

cycle and before commencement of construction HG&E shall consult with the Parties, 

pursuant to Section 3.3 above, to develop a Final Detailed Plan and Schedule consistent 

with the UFPP and 2001 WQC Conditions 14(a) and 14(b) and that incorporate the 

general contractor's plan and schedule for construction of the enhancements to the 

Upstream Fish Passage facilities. Prior to start of construction, HG&E shall file the Final 

Detailed Plans and Schedule, as approved by FWS and NOAA Fisheries, with the FERC 

and MADEP. HG&E shall implement the plan as approved in writing by the FERC and 

the MADEP. 

Section 4.6(c). Contents of Detailed Plan: The detailed plan prepared and filed 

pursuant to Section 4.6CoXI) above included: 

(i) Replacement of the tailrace lift tower, auxiliary equipment and hopper to 
accommodate 33 cubic feet per minute capacity. 

(ii) Replacement of the spillway tower, auxiliary equipment and hopper to 
accommodate 46 cubic feet per minute capacity. 

(iii) Increase the width of the spillway transport channel to an average width of 6 
feet. 
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(iv) Modifications to the exit flume to accommodate the new spillway lift 
location. 

(v) Increase the width of the fish exit channel up to a maximum of 14 feet 
between the lift towers and the fish counting station (see Figure No. 3, attached 
hereto). 

(vi) Installation of a high capacity adjustable drain valve in the flume. 

(vii) Addition of  a second fish trap and viewing window in the exit flume. 

(viii) Expansion of the fish counting station to include both fish traps. 

(ix) Modification of the fish trapping and hauling system to improve the work 
area and minimize hoisting and netting of  fish. 

(x) Modification of  the atwaction water supply system to provide up to 200 cfs at 
the spillway entrance and 120 cfs at each of the tailrace entrances. 

In addition, the plan included: 

(1) A schedule that provides for construction to begin in 2004 and be completed 
prior to the start of  the Spring 2005 Upstream Passage Season; 

(2) Milestones to identify target completion dates for key components to ensure 
compliance with Spring 2005 Upstream Passage Season requirements; and 

(3) Contingency plans for unexpected delays in construction. If, by November 1, 
2004, it is determined that HG&E will not meet the start of  the operation of  the 
Fish Lifts pursuant to Section 4.5('0) above, or the planned construction is 
substantially behind schedule, then HG&E shall promptly consult with the Parties 
(no later than November 30, 2004) to develop and agree on alternatives for Fish 
Lift operations for the Spring 2005 Upstream Passage Season. 

Section 4.6(d). Effectiveness of upstream flsh passage facilities: 

Section 4.6~dW1): The goal of the u p ~  fish passage facilities effectiveness testing is 

to determine whether diadromous and resident fish are able to safely and successfully 

pass upstream of  the Project through the enhanced upstream fish passage facilities 

without injury or significant impairment to essential behavioral patterns. In consultation 

with the Parties pursuant to Section 3.3 above, HG&E shall prepare a proposed plan for 

m 

Page 33 of 66 

I 



Jnofflclal FERC-Generated PDF of 20040315-0078 Received by FERC OSEC 03/12/2004 in Docket#: P-2004-000 

I 

I 

m 

I 

m 

i 

i 

o 

I 

i 

f 

m 

the evaluation and monitoring of  the effectiveness of  upstream fish passage facilities for 

diadromous and resident fish species. Such plan shall include, but not be limited to, the 

following: (i) evaluation of  operation and attraction flows; (ii) evaluation ofthe 

adequacy and effectiveness of  the 7-foot-wide exit channel upstream of  the counting 

station, the existing 4.5-foot-wide spillway entrance, and the existing 6-foot-wide 

spillway entrance channel to provide upstream fish passage (see Figure No. 3, attached 

hereto); (iii) evaluation of  the ability to achieve the target design populations for 

upstream fish passage as described in Article 412 of the 1999 License Order;, and (iv) 

annual reports to be distributed to the Parties by December 31 ~t o f  each year. 

On or before September 30, 2004, HG&E shall distribute the proposed plan to the 

Parties. On or before November 30, 2004, HG&E shall file the plan with MADEP and 

the FERC for approval. HG&E shall implement the plan as approved in writing by the 

FERC and the MADEP. 

Section 4.6(dX2XA): By December 31, 2006, HG&E shall distribute a cumulative 

report ofthe study results to the Parties, which shall include conclusions and 

recommendations as to whether the goal as stated in Section 4.6(d)(1) above has been 

achieved. Within three months after distn'bution of  the report, HG&E shall consult with 

the Parties pursuant to Section 3.3 above with respect to the study results. 

Section 4.6(dX2)(B): l f the effectiveness study concludes that the upstream passage 

facilities and measures are not accomplishing the objective stated in Section 4.6(dX l) 

above, or if the study does so conclude but the Resource Agencies do not concur, then 

HG&E shall develop plans to modify the facilities including, but not limited to, if  

necessary:. 
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(i) Increasing the width of  the exit channel upstream of  the counting station up to 
10 feet; 

(ii) Increasing the width of  the spillway entrance to 8 feet; and/or 

(iii) Increasing the width of the spillway entrance channel to 8 feet. 

HG&E shall circulate such plans and a schedule for the implementation of  the 

modifications to the Parties consulted and shall propose any modifications as a result of  

comments. After receiving affirmative concurrence from MADFW, FWS and NOAh, 

Fisheries on the final proposed plans and schedule, HG&E shall file the final plans and 

schedule with the FERC (in the form of  an application to amend the License for the 

Projec 0 and with the MADEP (for approval consistent with Condition 14(c) of  the 2001 

WQC), that addresses the proposed changes to fishway operations or structures 

determined to be necessary to protect and enhance fish passage for diadromous and 

resident fish species. HG&E shall implement the plan for such modifications as 

approved in writing by FERC and the MADEP. 

If, based on such effectiveness study results, the Resource 

Agencies, in consultation with HG&E and the Parties, are unable to determine whether or 

not the new facilities are effective or what modifications are necessary to the facilities in 

order to provide adequate upstream fish passage, HG&E shall extend the plan for 

evaluation and monitoring of  the effectiveness of  upstream fish passage facilities for 

diadromous and resident fish species as approved under Section 4.6(d)(1) above for an 

additional year, with a report distributed to the Patties as set forth in Section 4.6(d)(1) 

above. Based on the extension of  the effectiveness study, on or before December 31, 

2007, HG&E shall prepare a cumulative report and follow the procedures in Section 

4.6(dX2)(B) above. If, after this one-year extension of  the study the Parties are unable to 
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determine whether or not the new facilities are effective or what modifications are 

necessary to the facilities in order to provide adequate upstream fish passage, then HG&E 

shall extend or schedule additional evaluation and monitoring as determined to be needed 

pursuant to consultation under Section 3.3 above. 

Section 4.6(dW3~: IfNOAA Fisheries, FWS, and/or MADFW determine, based on the 

study results under Section 4.6(d)(1) above, that modifying the spillway entrance to the 

upstream passage facilities and/or an adjnsunent to the attraction flows is necessary to 

safely and successfully provide upstream passage of shortnose sturgeon and other 

diadromous and resident species, HG&E shall implement the modifications as directed by 

NOAA Fisheries, FWS and/or MADFW, and as approved in writing, as necessary, by the 

FERC and MADEP. 

Section 4.6(e). Annual Report and monitoring of the operation of upstream fish 

passage facilities: On or before January 31 of each year, HG&E shall submit to the 

Parties and the Connecticut River Atlantic Salmon Commission a report of the previous 

year's activities relative to the operation of the upstream passage facilities (including the 

number of fish lifted, relative to the target design populations for upstream fish passage 

as described in Article 412 of the 1999 License Order) and plans for the next year's 

activities. HG&E shall consult with MADEP on the next year's planned activities. The 

scope of work for the fishway monitoring shall be conducted consistent with Condition 

15 of the 2001 WQC. HG&E shall monitor upstream fish passage for federally and state 

endangered shortnose sturgeon including, but not limited to, cunnting, trapping, 

monitoring, and collection of biological data. Except for Fall 2004, HG&E will not 

in~mpt Fish Lift operations during U ~ c a m  Passage Seasons; and a ~ c t i o m g  trap 

Page 36 of 66 
I E  



Jnofflclal FERC-Generated PDF of 20040315-0078 Received by FERC OSEC 03/12/2004 in Docket#: P-2004-000 

m 

i 

I 

Slat 

I l l  

u 

,ram 

d l  

~ s  

I 

a l l  

for salmon and the ability to trap and truck shad will be available during Upstream 

Passage Seasons before and aider consU~tion in 2004. 

Section4.6{f). Further Consultatien: Following completion ofconstruction under 

Section 4.6(13) and subsequent evaluations and modifications described above, HG&E 

shall consult with the Parties whenever necessary and as requested by the Resource 

Agencies to assess the effectiveness of the upstream passage facilities to pass federally 

and state endangered shormose sturgeon and other diadromous and resident fish, 

including an evaluation of the ability to achieve the target design populations for 

upstream fish passage as described in Article 412 of the 1999 License Order and 

Conditions 14(c) and 14(d) of the 2001 WQC. 

Section 4,7. Downstream Fish Pnssaee. 

Section 4.7(a). Obl~dve: The objective of Section 4.7 is to have HG&E install, 

operate and maintain downstream fish passage facilities for diadromous and resident fish 

at the Project that safely and successfully pass the fish without injury or significant 

impairment to essential behavioral patterns. HG&E shall consult with the Parties 

pursuant to Section 3.3 above with respect to the analysis, design, consUuction, 

operation, and effectiveness evaluation of downstream fish passage facilities as descn'bed 

in this Section. This provision is based on Article 411 of the 1999 License Order and 

Condition 14 of the 2001 WQC. The current primary downstream fish passage facilities 

are the louver bypass facility (including the Louver Bypass Discharge Pipe), Downstream 

Sampling Station, and the existing Bascule Gate. 

Section 4.70>), Qperation under Exlsti,l| Down~tr~m l~sh Passaee Plan: Until the 

FERC approves the enhancements to the downstream fish passage plan as descn'bed in 
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Section 4.7(c) below, HG&E shall operate and maintain the downstream fish passage 

facilities at the Project pursuant to the Downstream Fish Passage Plan approved by FERC 

on June 19, 2003 (103 FERC ¶ 62,165). 

Section 4.7(¢). Enhancements to Downstream Fish Passage Plan: In order to enhance 

downstream fish passage at the Project, HG&E shall implement interim measures to 

improve downstream passage and concurrently address a permanent solution for 

downstream passage and exclusion of diadromous fish (including shormose sturgeon) and 

resident fish, with the goal that when such fish appear on the upstream side of the.Project 

Dam they will be immediately passed downstream without injury or significant 

impairment to essential behavioral patterns. HG&E's activities shall be in several phases 

as follows: 

Section 4.7(eWI). Phase 1 - 2004-2005 {Interim Downstream Passage Measures and 

R ~ r c h ) :  During the period 2004 through 2005, in consultation with the Parties 

pursuant to Section 3.3 above, HG&E shall (i) implement modifications to the 

Downstream Sampling Facility and potentially to the Louver Bypass Discharge Pipe (as 

set forth in Section 4.7(cXIXA) below), (ii) implement operational changes to prioritize 

canal flow during Fall, evening hours; and (iii) conduct research and studies (as set forth 

in Section 4.7(cX 1)(13) below). Based on such research, on or before December 31, 

2005, HG&E and the Parties, in consultation pursuant to Section 3.3 above, shall 

determine whether to implement Phase 2A or Phase 2B below as provided in Section 

4.7(cX2) below. In further preparation for that 2005 Decision Point, HG&E shall meet 

with the Parties on or before December 31, 2004, to review the data then available and 

the research to be completed in 2005 prior to the 2005 Decision Point. 

I 
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As more fully discussed in Appendix F attached to the Settlement, HG&E shall 

consult with the Parties, and/or obtain the concurrence and/or approval of each plan or 

work, pursuant to Section 3.3. Thereafter, HG&E shall file such plans with the FERC 

and the MADEP, and shall implement such plans as approved in writing by the FERC 

and MADEP. Following completion of studies, HG&E shall distribute the results to the 

Parties. 

Section 4.7(e)¢I)(A) - HG&E shall implement modifications to facilities to enhance 

downstream passage for diadromous fish as described below: 

To minimize the potential for injury to shortnose sturgeon if they enter the 
Downstream Sampling Facility, in consultation with the Parties pursuant to 
Section 3.3 above, HG&E shall develop a plan to modify the Downstream 
Sampling Facility with such modifications to be completed by April 15, 2004, and 
to test the effectiveness of such modifications thereafter in 2004. The plan was 
filed with the FERC and the MADEP on March i, 2004. HG&E shall implement 
the plan as approved in writing by the FERC and the MADEP. If, after such 
modifications, evidence of injury to shortnose sturgeon is found, HG&E shall 
consult with the Parties pursuant to Section 3.3 above to determine if any 
additional modifications are appropriate. HG&E shall operate the Downstream 
Sampling Facility in accordance with the Downstream Sampling Facility 
Operating Protocol, attached as Appendix G hereto. 

HG&E shall evaluate the effect of the height of the drop from the Louver Bypass 
Discharge Pipe to the tailrace on shortnose sturgeon through a radio tracking 
study. If, in consultation with the other Parties, HG&E determines it is necessary 
to reduce the height of the drop from the Louver Bypass Discharge Pipe to the 
tailrace to enhance the survival of shortnose sturgeon, HG&E shall propose how 
best to modify the Louver Bypass Discharge Pipe in a plan (to be filed atter 
consultation with the Parties pursuant to Section 3.3 above) that provides for such 
modifications to be implemented in 2005, to be operational for the Spring 2006 
Upstream Passage Season, and effectiveness testing of the modifications in 2006 
atter the modifications are implemented. HG&E shall file the plan with the FERC 
and the MADEP on or before April 1, 2005, and shall implement the plan as 
approved in writing by the FERC and the MADEP. 

To reduce enlxalnment, in consultation with the Parties (pursuant to Section 3.3 
above), HG&E shall develop a plan to change flow prioritization from the Hadley 
Fails units to the Canal during nighttime periods from October I through the later 
of: (i) the time when the River temperature reaches 5 ° C., or (ii) November 30 
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(unless the Parties, in consultation pursuant to Section 3.3 above, agree to an 
earlier time), with prioritizing the Canal first and then regulating the Hadley Falls 
Station. HG&E shall file the plan with the FERC and the MADEP on or before 
December 31, 2004, and shall implement the plan as approved in writing by the 
FERC and the MADEP. HG&E shall also consuR with the Parties pursuant to 
Section 3.3 above to determine if additional or alternative operational changes 
will enhance downstream passage. 

Section 4.7gc)fl)fB) -Phase 1 of  the research program (in 2004-2005) is intended to 

develop additional information on the downstream migration of  American eels, shormose 

sturgeon, and other migrating fish in preparation for a decision on whether to implement 

Phase 2A or Phase 2B as described below: 

Louver Field S tudy-  2004: (i) to evaluate effectiveness of  the full depth louvers 
to guide shortnose sturgeon and American eels; and (ii) to evaluate the behavior 
of  shortnose sturgeon and American eels at the ramp and the entrance to the 
bypass pipe. 

CFD Modeling - 2004: (i) of  the Hadley Falls intakes, to evaluate the potential o f  
modifying the existing Hadley Falls intake racks to be an effective interim (and 
potentially long-term) device to prevent entrainment and impingement of  fish at 
the Hadley Falls; and (ii) of  a potential bottom weir, to evaluate if such a weir 
would produce flow patterns conducive to guide bottom migrants into the Canal. 

USGS Flume Study - 2004: (i) to determine the swimming depth and behavior of  
yearling, juvenile and adult shortnose sturgeon at a bar rack structure; (ii) to 
determine the threshold velocity for avoidance of  impingement/entrainment of  
yearling, juvenile, and adult shortnose sturgeon at conditions present at the 
proposed modified Hadley Falls intake racks with 2-inch spacing;, and (iii) to 
determine if  yearling, juvenile, and adult shortnose sturgeon can avoid 
impingement/entrainment at conditions present at a potential alternative bar rack 
facility (2-inch spacing and velocities o f  2 fps). 

• Eel Study - 2004: to determine the timing of  migration of  silver-phase American 
eels at the Project. 

USGS Flume S tudy-  2005: (i) To determine how shortnose sturgeon would 
respond to a bottom weir for guidance; and (ii) to determine how shormose 
sturgeon would respond to a bypass entrance, integral with a rack structure. 

Bascule Gate and Rubber Dam Section No. 5 Analysis (a desk-top study) - 2005: 
(i) to identify potential solutions to the interference of  the Bascule Gate discharge 
on the entrance to the spillway fishway; (ii) to evaluate the feasibility of  
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using/modifying the Bascule Gate and/or modifying the spillway in the vicinity of  
Rubber Dam Section No. 5 (adjacent to the Bascule Gate) to pass shortnose 
sturgeon, American eels and other migratory fish; and (iii) to investigate 
modifications to the Bascule Gate and/or the spillway in the vicinity of  Rubber 
Dam Section No. 5 to safely and successfully pass fish without injury or 
significant impairment to essential behavioral patterns down the spillway and over 
the apron into the Bypass Reach. 

• Spawning Study - 2005: to identify potential spawning sites for shortnose 
sturgeon downstream of  the Dam. 

Sect/on 4.7feW2). Decision Point - 2005: Based on the results of  the Phase 1 research, 

on or before September 30, 2005, HG&E shall distribute to the Parties a recommendation 

on whether to implement Phase 2A or Phase 2B, as described below. It is the intent of  

the Parties that HG&E shall implement Phase 2A as set forth in Appendix F of  the 

Settlement Agreement if: (i) the results of  the Phase 1 studies (described above) 

demonstrate that HG&E can modify the existing Hadley Falls intake racks to be an 

effective interim (and potentially long-term) device to achieve the threshold velocity for 

avoidance of  entrainment and impingement offish; and (ii) the Patties have identified a 

potential solution to the Baacule Gate discharge interference on the spillway fishway and 

a means of  safely and successfully passing fish down the spillway and over the apron. If 

the two elements (i) and (ii) above are not confirmed by the Resource Agencies pursuant 

to the process described below, then HG&E shall implement Phase 2B. 

The process for determining whether HG&E shall implement Phase 2A or Phase 

2B shall be as follows: After circulation by HG&E of  the study results and its 

recommendation for Phase 2A or Phase 2B, HG&E shall consult with the Parties 

pursuant to Section 3.3 above. On or before December 31, 2005, the Resource Agencies 

(FWS, NOAA Fisheries, MADEP and MADFW) shall notify HG&E if  they all agree 

with HG&E's recommendation; in which case, HG&E shall implement that 
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recommendation. If the Resource Agencies do not all agree with HG&E's 

recommendation, they will so notify HG&E by December 31, 2005, and HG&E shall 

then implement Phase 2B. 

Section 4.7~cW3). Phase 2A (2006-2010): Based on the Phase 1 research (see Section 

4.7(cX1) above), consistent with the decision made pursuant to Section 4.7(cX2) above, 

and in consultation with the Parties pursuant to Section 3.3 above, HG&E shall 

implement the work and research as outlined below for further enhancements of the 

downstream fish passage facilities. 

Under Phase 2A the Parties intend to achieve the objectives for safe and successful 

downstream fish passage (as stated in Appendix F attached hereto, page 1) in the following 

way:. (i) HG&E shall install and construct an interim (and potentially long-term) device by 

the end of 2006 that prevents entrainment and impingement at the Project based on 

modifications of the Hadley Falls intake racks and installation of a new trash rake structure 

connected with the intake racks; (ii) HG&E shall prepare a functional design drawing of the 

selected option to modify the Bascule Gate for safely and successfully passing fish without 

injury or significant impairment to essential behavioral patterns and to solve interference of 

Bascule Gate discharge on the spillway fishway, then build a prototype and field test (if 

necessary) in 2006, with engineering/permitting in 2007 and construction in 2008; (iii) 

HG&E shall undertake additional research during the period 2006 to 2010 to ensure that the 

downstream passage facilities are effective for exclusion and safe and successful passage of 

fish over the Dam; (iv) HG&E shall design, engineer, and permit in 2008: (A) an 

alternative exclusion device and (B) an alternative passage device in the vicinity of Rubber 

Dam Section No. 5 (if the modifications to the Hadley Falls intake racks are determined not 

n 

as ,  
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to be successful as a long-term exclusion device), for safely and successfully passing fish 

without injury or significant impairment to essential behavioral patterns, with construction 

completed in 2009, and start of effectiveneas testing in 2010; and (v) HG&E shall 

implement a long-term monitoring program for shortnose sturgeon from 201 i to the end of 

the Project License. The specific schedule is as follows: 

20O6 
HG&E shall design, engineer, permit, build and complete the modifications to the 
existing Hadley Falls intake racks and installation of a new trash rake structure, as 
agreed to at the Decision Point 2005 above, as an exclusion device for 
downstream migrating fish including shortnose sturgeon to prevent entrainment 
and impingement at the Hadley Falls intakes. The modifications to the Hadley 
Falls intake racks and the installation of the new trash rake will be completed by 
the end of 2006 (or earlier if possible depending on River conditions and 
obtaining necessary permits). 

HG&E shall continue to implement operational changes commenced in 2005 as 
agreed to by the Parties (through consultation pursuant to Section 3.3 above) to 
enhance downstream passage (as described above in Phase 1). 

HG&E shall prepare a functional design drawing of the selected option to modify 
the Bascule Gate for safe passage and to solve interference of Bascule Gate 
discharge on spillway fishway; and shall build prototype and field test (if 
necessary). 

HG&E shall conduct effectiveness studies of the modifications to the Louver 
Bypass Discharge Pipe if implemented in 2005, as provided for in the plan 
approved by the FERC and the MADEP (discussed in Phase 1 above); and shall 
distn%ute results to the Parties. 

HG&E shall perform radio tracking studies of shortnose sturgeon and silver-phase 
American eels (as discussed more fully in Appendix F to the Settlement 
Agreement); and shall distn%ute results to the Parties. 

2007 
HG&E shall engineer, design and permit modifications to the Bascule Gate to 
provide safe and successful passage for the fish without injury or significant 
impairment to essential behavioral patterns and to solve the interference of 
Bascule Gate discharge on the spillway fishway. 

• HG&E shall continue to perform radio tracking studies of shortnose sturgeon (as 
described more fully in Appendix F to the Settlement Agreement) and use the 
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results oftbe studies to evaluate the effectiveness of  the modifications to the 
Hadley Falls intake racks completed in 2006; continue to perform radio tracking 
studies of  silver-phase American eels, if necessary; distribute results to the 
Parties. 

HG&E shall provide to the Parties (consulted pursuant to Section 3.3 above) the 
results of  the effectiveness testing of  the modifications to the Hadley Falls intake 
racks and other measures in 2006-2007, and HG&E's conclusion whether or not 
those modifications and other measures achieve the goals for exclusion in Phase 
2A as stated above. Based on that information HG&E and the Parties (through 
the decisional process described in Section 4.7(cX2) above) shall determine if  it is 
necessary to build an alternative exclusion device. 

O If (through the decisional process described in Section 4.7(cX2) above) the 
Resource Agencies determine that it is not necessary for HG&E to build an 
alternative exclusion device, then HG&E shall design, engineer, permit and 
construct the modifications to the Baacule Gate for fish passage. 

0 If (through the decisional process described in Section 4.7(cX2) above) the 
Resource Agencies determine that it is necessary for the licensee to build an 
alternative exclusion device, then the licensee shall design, engineer and 
permit: (i) an alternative exclusion device, and (ii) an alternative passage 
device (in the vicinity of  Rubber Dam Section No. 5), as determined by the 
agencies and parties (in consultation pursuant to Section 3.3 above) that will 
not only exclude fish from the Hadley Falls intakes without impingement, but 
will also provide for safe and successful downs~eam passage offish without 
injury or significant impairment to essential behavioral patterns. 

HG&E shall continue to perform radio tracking studies of  shortnose sturgeon (as 
described more fully in Appendix F to the Settlement Agreement); and shall 
disU'ibute results to the Parties. 

HG&E shall conduct a Population Survey for shortnose sturgeon in the 
Connecticut River, from Long Island Sound to Turners Falls (as described more 
fully in Appendix F to the Settlement Agreement) and dis~'bute results to the 
Parties. Recapture studies will be conducted and any previously collected 
information will be used to calculate new estimates that could be compared to 
historical numbe'rs. 

HG&E shall bid, build and complete construction of  the device(s) as determined 
to be necessary in 2008 (in consultation with the Parties pursuant to Section 3.3 
above). 

m 

I 
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2010 

HG&E shall continue radio tracking studies ofshortnose sturgeon (as described 
more fully in Appendix F to the Settlement Agreement); and shall distribute 
results to the Parties. 

HG&E shall commence operation of the device(s) constructed in 2009 prior to 
April 1, 2010. 

• HG&E shall consult with the Parties (pursuant to Section 3.3 above) to develop a 
plan to study the effectiveness of the alternative exclusion and passage device(s) 
and the modifications to the spillway in the vicinity of Rubber Darn Section No. 5 
completed in 2008-2009; shall implement the plan; and shall distribute results to 
the Parties by January 31,2011. 

• HG&E shall consult with the Parties (pursuant to Section 3.3 above) to develop 
long-term monitoring protocol for shortnose sturgeon during the term of the 
License for the Projec4 with distribution of the results annually to the Parties. If 
after 2010 HG&E determines, in consultation with the Parties (pursuant to Section 
3.3 above), that shortnose sturgeon are not passing safely downstream of the 
Projec4 HG&E shall consult with the Parties (pursuant to Section 3.3 above) to 
determine a plan for re-evaluating the downstream passage facilities. 

Plans to implement each part of Phase 2A above shall be prepared and submitted to the 

Parties pursuant to Section 3.3 above. HG&E shall consult with the Parties, and/or obtain 

the concurrence and/or approval of that plan, pursuant to Section 3.3 above. Thereafter, 

HG&E shall file such plans with the FERC and the MADEP, and shall implement such 

plans as approved in writing by the FERC and MADEP. 

Section 4.71cW4). Phue  2B (2006-2009): Based on the Phase I research (see Section 

4.7(cX1) above), consistent with the decision made pursuant to Section 4.7(c)(2) above, 

and in consultation with the Parties pursuant to Section 3.3 above, HG&E shall 

implement the plan as outlined below for further enhancements of the downstream fish 

passage facilities. 

Under Phase 2B the Parties intend to achieve the objectives for safe and 

successful downstream fish passage (as stated in Appendix F attached hereto, page 1) in 

m 
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the following way:. (i) HG&E shall continue to implement operational changes 

commenced in 2005 to enhance downstream passage of  shormose sturgeon; (ii) HG&E 

shall continue studies and research to determine the appropriate alternative exclusion and 

passage device(s), including an angled bar rack; (iii) HG&E shall design/permit measures 

and modifications in 2007 for: (A) an alternative exclusion device and (B) an alternative 

passage device (in the vicinity of  Rubber Dam Section No. 5) for safely and successfully 

passing the fish without injury or significant impairment to essential behavioral patterns 

and avoiding any potential flow interference problems with the spillway fishway, 

construct these facilities in 2008, and start of  effectiveness testing of  these facilities in 

2009; (iv) HG&E shall undertake additional research and additional measures from 2006 

to 2009 to ensure that the downstream passage facilities are effective for exclusion and 

guidance as described below; and (v) HG&E shall implement a long-term monitoring 

program for shortnose sturgeon from 2010 to the end of  the Project License. The specific 

schedule is as follows: 

2 0 0 6  

HG&E shall perform a full feasibility study of  the options for an alternative 
passage device (in the vicinity of  Rubber Dam Section No. 5) to: (i) safely and 
successfully pass the fmh without injury or significant imlminnent to essential 
behavioral patterns down the spillway over the apron and into the Bypass Reach, 
and (ii) avoid any potential flow interference problems with the spillway fishway. 
HG&E shall build a prototype and field test (if necessary). 

HG&E shall continue to implement operational changes commenced in 2005 a s  

agreed to by the Parties (in consultation pursuant to Section 3.3 above) to enhance 
downstream passage (as described above in Phase 1). 

HG&E shall consult with the Parties (pursuant to Section 3.3 above) to develop a 
research and study program to evaluate alternative exclusion and passage 
device(s). 

a m  

Q 
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HG&E shall perform radio tracking studies of shortnose sturgeon and silver-phase 
American eel (as described more fully in Appendix F to the Settlement 
Agreement); and shall distribute results to the Parties. 

HG&E shall conduct effectiveness studies of the modifications to the Louver 
Bypass Discharge Pipe if performed in 2005, as provided for in the plan approved 
by the FERC and the MADEP (discussed in Phase 1 above); and shall distribute 
the results to the Parties. 

In consultation with the Parties pursuant to Section 3.3 above, HG&E shall 
design/engineer/permit: (i) an alternative exclusion device and (ii) an alternative 
passage device (in the vicinity of Rubber Dam Section No. 5), determined in 2006 by 
HG&E and the Parties to safely and successfully pass the fish without injury or 
significant impairment to essential behavioral pattems down the spillway over the 
apron and into the Bypass Reach, avoiding any potential flow interference 
problems with the spillway fishway, that will not only exclude fish from the 
Hadley Falls intakes without impingement, but will also provide for safe and 
successful downstream passage ofdiadromous and resident fish. 

HG&E shall continue to implement operational changes commenced in 2005 as 
agreed to by the Parties (in consultation pursuant to Section 3.3 above) to enhance 
downstream passage (as described above in Phase 1). 

HG&E shall continue radio tracking studies of shortnose sturgeon (as described 
more fully in Appendix F to the Settlement Agreement); and shall distribute 
results to the Parties. 

As designed and permitted in 2007, in consultation with the Patties pursuant to 
Section 3.3 above, HG&E shall bid, build and complete constxuction of: (i) the 
alternative exclusion device, and (ii) the alternative pnssage device. 

HG&E shall continue to implement operational changes commenced in 2005 as 
agreed to by the Parties (in consultation pursuant to Section 3.3 above) to enhance 
downstream passage (as described above in Phase 1). 

HG&E shall continue radio tracking studies ofshortnose sturgeon (as described 
more fully in Appendix F to the Settlement Agreement); and shall distribute 
results to the Parties. 

HG&E shall conduct a Population Survey for shortnose sturgeon in the 
Connecticut River, from Long Island Sound to Turners Falls (as described more 
fully in Appendix F to the Settlement Agreement) and dlstn'butv results to the 
Parties. Recapture studies will be conducted and any previously collected 

I 
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information will be used to calculate new estimates that could be compared to 
historical numbers. 

HG&E shall commence operation of the exclusion and passage device(s) 
constructed in 2008 prior to April 1, 2009. 

HG&E shall consult with the Parties (pursuant to Section 3.3 above) to develop a 
plan to study the effectiveness of the alternative exclusion and passage device(s) 
completed in 2008; shall implement the plan; and shall distribute the study results 
to the Parties by January 31, 2010. 

HG&E shall consuR with the Parties (pursuant to Section 3.3 above) to develop 
long-term monitoring protocol for shortnose sturgeon during the term of the 
License for the Project, with distribution of the results annually to the Parties. If 
after 2009 HG&E determines, in consultation with the Parties (pursuant to Section 
3.3 above), that shortnose sturgeon are not passing safely downstream of the 
Project, HG&E shall consult with the Parties (pursuant to Section 3.3 above) to 
determine a plan for re-evaluating the downstream passage facilities. 
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Plans to implement each part of Phase 2B above shall be prepared and submitted to the 

Parties pursuant to Section 3.3 above. HG&E shall consult with the Parties, and/or obtain 

the concurrence and/or approval of that plan, pursuant to Section 3.3 above. Thereafter, 

HG&E shall file such plans with the FERC and the MADEP, and shall implement such 

plans as approved in writing by the FERC and MADEP. 

Section 4.8t Vpvtream and Downstrea m Eel Passage, 

Section 4.8(a). Obl~flve: The objective of Section 4.8 is to have HG&E install, 

operate and maintain upstream and downstream eel passage facilities at the Project to 

facilitate safe and successful passage for American eels. This provision is based on 

Article 413 of the 1999 License Order and Condition 14(j) of the 2001 WQC (and the 

MADEP extension of time letter dated January 21, 2004). HG&E shall consult with the 

Parties pursuant to Section 3.3 above with respect to the analysis, design, construction, 
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operation, and effectiveness evaluation of  any new eel passage facilities or modifications 

to existing facilities as described in this Section 4.8. 

Section 4.8~b)~1). Interim upstream e d passage: In consultation with the Parties 

pursuant to Section 3.3 above, HG&E has developed and filed an interim plan on 

December 31, 2003, that includes the following activities by year:. 

(i) By July 1, 2004, HG&E shall: (1) construct and implement modified eel 
collectors on the Holyoke side of  the Project; (2) construct and install a ramp and 
an eel collector on the South Hadley side of  the Project; (3) move eels upstream 
and collect data on how upstream migrants approach the Dam; and (4) conduct a 
marking study to determine if backdrop is an issue. 

(ii) In 2005, HG&E shall: (1) continue to move eels upstream and collect as 
much data as possible on how ups~,am migrants approach the Dam; and (2) 
study where to locate entrance passage on the Holyoke side ofthe Project. 

The plan was approved in writing by MADEP on January 21, 2004. HG&E shall 

implement the plan as approved in writing by MADEP and FERC. 

Section 4.8(b)(2). Permanent upstream eel passage: In consultation with the Parties 

pursuant to Section 3.3 above, on or before January 31, 2006, HG&E shall develop a 

permanent plan that includes the following activities by year: 

(i) In 2006, HG&E shall implement permanent measures and shall construct 
permanent facilities for upstream eel passage on both the Holyoke and South 
Hadley sides of  the Project and shall conduct studies to evaluate the effectiveness 
of  the measures and facilities. 

(ii) In 2007, HG&E shall complete additional effectiveness studies if determined 
necessary based on effectiveness studies conducted in 2006. 

HG&E shall file the upstream eel passage plan with the FERC and the MADEP on or 

before March 31, 2006. HG&E shall implement the plan as approved in writing by 

MADEP and FERC. 
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SecUon 4.8(I))('3). Upstream eel uassaee - Annual  ReDort. Commencing on March 1, 

2005, HG&E shall distn'bute annual reports to the Parties and to the Connecticut River 

Atlantic Salmon Commission describing the actions taken in the prior year and the results 

of data collection at the eel facilities on the South Hadley and Holyoke sides of the 

Project. HG&E shall file the annual reports with the FERC and the MADEP on or 

before March 1 of each year. 

Section 4.8(e). Downstream eel nauaee: Downstream passage for eels at the Project 

will be implemented and enhanced as part of the downstream fish passage facilities 

pursuant to Section 4.7 above. 

Section 4.9. Annual Plans for Flshway Construction. Except as otherwise provided 

for under Sections 4.6 through 4.8 above, in consultation with the Parties pursuant to 

Section 3.3 above HG&E shall prepare an annual construction plan, containing detailed 

plans and schedules for the fishway construction to be undertaken during the next year. 

A proposed construction plan shall be provided to the Parties on or before January 31 of 

each year before the construction season commences for that year, and shall be filed at 

the FERC and MADEP on or before February 28 of that year. The construction plan 

shall be designed to avoid interruption of the operations of the Fish Lifts. HG&E shall 

implement the construction plans as approved in writing by MADEP and FERC. 

S~tion 4,10. (~.gn|mltation ~dth th e Towq 9f Sopth Hadley. As set forth in Section 

4.1 l(h) below, HG&E has included the Town of South Hadley in the entities consulted 

on matters relating to the Riparian Management Plan (filed as part of the CRLMP). In 

addition, prior to the submittal by HG&E to the FERC of any proposed modification or 

i 

Page 50 of 66 

g l t  



Jnofflclal FERC-Generated PDF of 20040315-0078 Received by FERC OSEC 03/12/2004 in Docket#: P-2004-000 

I 

41m 

i 

i m  

m 

g 

I 

I I I  

4 1  

4tl 

am 

g 

amendment to the Shoreline Erosion Remediation Plan, the Water Quality Monitoring 

Plan, or the CRLMP, HG&E shall consult with the Town of South Hadley. 

Section 4.11. Compliance Plans pqlrtuant t o the 1999 License Order and the 2001 

WOC. The following plans required by the 1999 License Order and the 2001 WQC (as 

described below) have been filed and approved as set forth below. The terms and 

conditions of these plans are incorporated herein by reference and made part of the 

Proposed Settlement License Articles as set forth in Appendix A hereto. HG&E shall 

implement all plans or modifications thereto as approved in writing by the FERC and the 

MADEP. 

Section 4.11(a}. Shoreline Erosion Remedlation Plan - Consistent with Article 403 of 

the 1999 License Order, HG&E shall implement the Shoreline Erosion Remediation Plan 

approved by FERC (as modified) on August 1, 2001 (96 FERC ¶ 62,100). 

Section 4.11(b). Water Quality Monitoring Plan - Consistent with Article 404 of the 

1999 License Order and Condition 22 of the 2001 WQC, HG&E shall implement the 

Water Quality Monitoring Plan approved by FERC on August 10, 2001 (96 FERC ¶ 

62,144) and by MADEP on October 10, 2003. 

Section 4.life), Threatened and Endaneered Soecles Protection Plan -Consistent 

with Article 416 oftbe 1999 License Order and Condition 21(b) of the 2001 WQC, 

HG&E shall implement the Threatened and Endangered Species Protection Plan 

approved by FERC on June 6, 2003 (103 FERC ¶ 62,131) and filed with the MADEP on 

January 30, 2003. 

Section 4.11(d). Invalivv Species Monitoring plan - Consistent with Article 417 of the 

1999 License Order and Condition 21(a) of the 2001 WQC, HG&E shall implement the 
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Invasive Species Monitoring Plan as approved by FERC on August 21, 2001 (96 FERC ¶ 

62,174) and by MADEP on October 10, 2003. 

~ection 4.1~lfe). l ~ h  and Aquatic Hal~lmt Monitoring Plan - Consistent with Article 

410 of the 1999 License Order, HG&E shall implement the Fish and Aquatic Habitat 

Monitoring Plan as approved by FERC on June 24, 2003 (103 FERC ¶ 62,175) and filed 

with the MADEP on October 31, 2002. HG&E shall modify, if necessary, the Fish and 

Aquatic Habitat Monitoring Plan based on the Spring and Fall 2003 and 2004 Canal 

System Outages and to track the 12-year plan in the Fish and Aquatic Habitat Monitoring 

Plan. 

Section 4.11(f). (~omprehensivc Recreation and Land Management Plan - 

Consistent with Article 418 of the 1999 License Order, HG&E shall implement the 

CRLMP as approved by FERC; the CRLMP was filed with FERC on May 1, 2003, and is 

pending. In consultation with the Town of South Hadley, HG&E included in the 

Recreation Plan (as part of the CRLMP) a proposal to develop the Riverside Park 

including a clarification of the location of the Riverside Trail below the dam in the Town 

of South Hadley (see Figure No. 1 above). 

,~qton 4.11~2~. Cultural R~ur¢~ Management Plan - Consistent with Article 420 

of the 1999 License Order, HG&E shall implement the Cultural Resources Management 

Plan as approved by the FERC on June 27, 2001 (95 FERC ¶ 62,274). 

S~qion 4.11{h). Riparian Management Plan - Consistent with the 1999 License 

Order and Condition 19 of the 2001 WQC and in consultation with all Parties, including 

the Town of South Hadley, HG&E shall implement the Riparian Management Plan as 

approved by FERC and the MADEP; this Plan was included as part of the CRLMP as 
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filed with the MADEP on April 30, 2003, and filed with FERC on May 1, 2003, and is 

pending. 

Section 4.11fl), Comprehensive Canal Qperations Plan - Consistent with Article 409 

of the 1999 License Order and Condition 13 of the 2001 WQC, HG&E shall implement 

the CCOP as approved by FERC on June 5, 2003 (103 FERC ¶ 62,130) and filed at 

MADEP, with the amendments to the CCOP contained in the Comprehensive Operations 

and Flow Plan, as approved by the FERC on June 24, 2003 (103 FERC 1 62,178); and as 

amended or modified pursuant to this Settlement Agreement. 

Section 4.11(|). Comprehfm~lve Qperation~ and Flow Plan - Consistent with Article 

407 of the 1999 License Order and Condition 13 of the 2001 WQC, HG&E shall 

implement the COFP as approved by FERC on June 24, 2003 (103 FERC 1 62,178), and 

filed with the MADEP on January 20, 2003; and as amended or modified pursuant to this 

Settlement Agreement. 

,~ction 4.11(k). Downstream Fish Passage Plan - Consistent with Article 411 of the 

1999 License Order and Condition 14 of the 2001 WQC, HG&E shall implement the 

DownsU'eam Fish Passage Plan, as approved by FERC on June 19, 2003 (103 FERC ¶ 

62,165); and as amended or modified pursuant to this Settlement AgreemenL 

~;ection 4,11(1). Upstrea m Fl~h Passal[e plan - Consistent with Article 412 of the 1999 

License Order and Condition 14 of the 2001 WQC, HG&E shall implement the Upstream 

Fish Passage Plan, as modified and approved by FERC on June 24, 2003 (103 FERC ¶ 

62,177) and filed with the MADEP November 11, 2002; and as amended or modified 

pursuant to this Settlement Agreement. 
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Part V -  Reservations and ObUgations of the Parties 

Section ~TI. Support  of the Parties. Subject to the provisions of  Section 2.4 above, the 

Parties agree to actively support the approval o f  this Settlement before the FERC, for the 

purpose of  obtaining an amended License that is consistent with the terms and conditions 

of  this Settlement in any administrative proceeding or appellate review. Subject to the 

provisions of  Section 2.4 above, the Parties agree not to propose or otherwise 

communicate to the FERC any comments, recommendations, or positions materially 

inconsistent with the terms and conditions contained in this Settlement. However, this 

Settlement shall not be interpreted to restrict any Party's participation or comments in 

proceedings to reopen or amend the License after approval of  the Settlement or in f~ture 

relicensing or amendment of  the Project outside the provisions of  the Settlement. Each 

Party reserves the right to withdraw its agreement to the Settlement if  any other Party acts 

significantly contrary to or inconsistent with the Settlement terms and conditions. 

Sect~gn 5.2. Rehearlnc, of FERC Order  Avurovim, Settlement. The Parties agree 

not to file for reheating of  the Order Approving Settlement so long as the FERC has 

approved the SeRlement and the Proposed Settlement License Articles without material 

modification. If any Party determines that, in that Party's view, a change made by FERC 

to any term and condition of  the Settlement or to any Proposed Settlement License 

Article is a material modification, then the aggrieved Party shall notify the other Parties 

within 15 days of  issuance of  the Order Approving Settlement and may file a request for 

rehearing of  the Order Approving Settlement. If all Parties agree that the FERC has 

made a material modification, the Parties agree to support or do nothing to undermine the 
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request for rehearing; if  that material modification is not modified by the FERC in a 

manner consistent with this Settlement, then the Settlement shall be null and void. 

Section 5~3. Post-Approval Procedcre. The Parties agree to withdraw their respective 

Requests for Rehearing filed in response to the 1999 License Order contingent on the 

Settlement becoming effective pursuant to Section 3.1 hereof. FWS and NOAA Fisheries 

further agree to withdraw their respective Mandatory Conditions filed pursuant to Section 

18 of  the Federal Power Act prior to the 1999 License Order, contingent on the 

Settlement becoming effective pursuant to Section 3.1 hereof. 

Section 5.4. Authorities Maintained. Nothing in this Settlement is intended to or shall 

be construed to affect or limit the authority of  any Party to fulfill its statutory or 

regulatory obligations under applicable law. The Parties with such responsibilities agree 

that the terms and conditions of  this Settlement and the Proposed Settlement License 

Articles are not inconsistent with their statutory and regulatory responsibilities to the 

extent that all material provisions are included in the FERC Final Order Approving 

Settlement and the modified License Articles issued based on the Settlement. 

Section 5~, Department 9f Interior Reservation of Authgrtty. Pursuant to Section 

18 of  the Federal Power Act, the Secretary of  the Department of  Interior, as delegated to 

FWS, shall reserve its authority to prescribe such fishways as are necessary and 

appropriate. However, this reservation of  authority will only be utilized: (i) consistent 

with the terms of  the Settlement; and/or (ii) under such circumstances as the Settlement is 

violated, voided, or otherwise breached; and/or (iii) to address fish passage needs that are 

determined necessary based on changes in fish species or populations or fish management 

plans, that were not contemplated at the time of  this Settlement Agreement. 
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,~ectton 5.6. Department of Commerce Reservation of Authority. Pursuant to 

Section 18 of  the Federal Power Act, the Secretary of  the Department of  Commerce, as 

delegated to NOAA Fisheries, shall reserve its authority to prescribe such fishways as are 

necessary and appropriate. However, this reservation of  authority will only be utilized: 

(i) consistent with the terms of  the Settlement; and/or (ii) under such circumstances as the 

Settlement is violated, voided, or otherwise breached; and/or (iii) to address fish passage 

needs that are determined necessary based on changes in fish species or populations or 

fish management plans, that were not contemplated at the time of  this Settleruent 

Agreement;provided, however, that nothing in this Section shall preclude NOAA 

Fisheries from issuing a Biological Opinion (together with any reasonable and prudent 

alternatives, reasonable and prudent measures, terms and/or conditions thereunder) as 

discussed in Section 2.4 above. 

Section 5.7, MADEP Authority. The MADEP hereby confirms that the provisions of  

this Settlement are consistent with correlated requirements contained in the 2001 WQC, 

and the related documents as included in Appendix B hereto. The MADEP shall reserve 

its authority to require HG&E to take actions required by the 2001 WQC pursuant to the 

Massachusetts Clean Waters Act (M.G.L.c.21 sec. 26-53) and the Massachusetts Water 

Quality Standards (314 CMR 4.00), and to ensure compfiance with the Massachusetts 

Endangered Species Act (M.G.L.c. 131A). However, MADEP will not exercise such 

authority in a manner inconsistent with the terms of  this Settlement unless the MADEP 

determines that the Settlement has been violated, voided or otherwise breached. 
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Secttogt ~;.8. Reopen/Amend License apO Settlement. 

Section $.8(a). The Parties agree that, except as provided herein, nothing in the 

Settlement is intended: (i) to limit or restrict the ability of  any Party to request a reopener 

or an amendment to the License, or (ii) to limit or restrict the ability of  HG&E to request 

an amendment to the License; provided, however, that such request must be materially 

consistent with the terms and conditions of  this Settlement or, if materially inconsistent, 

the Party demonstrates to the other Patties that the request meets the requirements of  

Sections 3.2 and/or 5.8(b) of  the Settlement. In the event that the Parties request that the 

FERC reopen this Settlement, the Patties further request that the FERC reinitiate 

consultation with NOAA Fisheries under the Endangered Species Act (16 U.S.C. §1531, 

et seq.) with respect to the federally endangered shortnose sturgeon. 

Section 5.gfb). Except as stated in Sections 2.4 and 3.2 above, a Party may only seek to 

reopen the Settlement or to amend the License Articles approved in the Final FERC 

Order Approving the Settlement pursuant to Section 5.8(a) above in a manner that would 

be materially inconsistent with the terms and conditions of  this Settlement if: (l) that 

Party demonstrates that the proposed modification is based on (a) a material change in the 

cireumstances from those in effect as of  the date the Parties executed the Settlement, 

and/or (b) substantial new evidence that was not known or could not reasonably have 

been known as of  the date ofexeeutiun of  the Settlement; (2) FWS and/or NOAA 

Fisheries determine that any conditions set forth under 50 CFR ~,02.16(a)-(d) are 

triggered; or (3) the MADEP requests that the FERC reopen the License pursuant to 

Condition 6 of  the 2001 WQC. Consistent therewith, the Parties agree that the specific 

fish passage and monitoring components in this Settlement are elements of  a long-term 
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fish passage program for this Project; ifa Resource Agency seeks to reinitiate 

consultation with the FERC under the Endangered Species Act 06 U.S.C. § 153 I, et seq.) 

pursuant to (1) and/or (2) above, the Parties encourage the FERC to reinitiate such 

consultation. 

Section 5.8(e). Before any Party takes any such action described in Section 5.8(b) 

above, such Party must provide at least 60 days prior written notice to the other Parties. 

If any Party believes that the proposed reopener or amendment is inconsistent with the 

Settlement, that opposing Party shall respond to all other Parties in writing within 30 days 

of receipt of the written notice. All interested Parties shall then conduct a settlement 

conference by telephone, video or in person, within 60 days of the opposing Party's 

opposition. During the settlement conference, all Parties shall attempt to resolve or 

narrow the scope ofdispute. IfHG&E and the Resource Agencies are unable to reach 

agreement on the proposed reopener or amendment during the settlement conference, 

then the Party seeking the reopener or amendment shall be permitted to make such filing 

and all Parties are free to advocate any position they deem appropriate before the FERC 

or the other regulatory agency. 

r a t i o n  5.8(d). Any Party that does not timely object to any proposed reopener or 

amendment under the provisions set forth in this Part shall be bound by the FERC's 

approval o f  that request to reopen or amend this Settlement. 

Section 5.8~e). The Party filing a request for reopener or amendment under this Part 

shall demonstrate, in its request to reopen or emend, its compliance with this Section 5.8 

of  the Settlement. 
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Part  VI  - F E R C  Act ion on Sett lement  

Section 6.1. DeaWine for FERC Action. This Settlement shall be null and void if, on 

or before March 1, 2005, the FERC has not issued an Order Approving the Settlement 

that incorporates the terms and conditions of  the Settlement and the Proposed Settlement 

License Articles as modifications to the 1999 License without material modification. 

Sectign 6.2. Modification by the FER C. If in its Order Approving Settlement the 

FERC modifies a Proposed Settlement License Article or any other term or condition of  

the Settlement, but no Party to this Settlement requests rehearing of  the Order Approving 

the Settlement, then the Settlement shall become effective. 

Part  VII - Enforcement  of  Sett lement  and Dispute  Resolut ion 

Section 7.1. Enforcement of Settlement Provisions. The amended License Articles 

included in the Final FERC Order Approving the Settlement shall be enforced by FERC 

under the Federal Power Act. 

,~ection 7.2. ~imltalign on Other Relief. No Party shall seek relieffi'om or 

modification to the Settlement in any other forum or by any other process except as set 

forth in the Settlement. 

Sect/on 7.3, Compllan~f. 

Secfl?n 7.3(a). If any Party believes that another Party has failed to perform any of  the 

terms or conditions of  the Settlement, the Party shall give written notice of  its beliefs to 

the allegedly non-complying Party and to all other Parties. The allegedly non-complying 

Party shall then provide a written response to all Parties within 30 days of  its receipt of  

such notice. ThereatYer, all Parties must meet telephonically, by video conferencing, or 
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in person, within 60 days of  the response to discuss their beliefs as to: (i) whether 

noncompliance has occurred; (ii) a deadline for the Party to cure the noncompliance if 

such noncompliance has occurred; and (iii) whether civil or criminal penalties should be 

assessed as a result o f  the alleged noncompliance. If HG&E and the Resource Agencies 

agree on (i), (ii), and/or (iii) above, then the Party allegedly in noncompliance shall make 

every reasonable effort to cure, or at least commence activities to cure, the 

noncompliance within the time period specified by the Parties. 

If agreement between HG&E and the Resource Agencies is not achieved on (i), 

(ii), and/or (iii) above, then HG&E and the Resource Agencies are entitled to advance 

their respective positions in any manner prescribed by law. However, nothing in this 

Section shall preclude FWS and/or NOAA Fisheries from seeking to enjoin an action or 

actions of  any Party that could result in a take or immediate and irreparable harm to a 

resource protected under the Endangered Species Act. In addition, nothing in this 

Section shall preclude the MADEP or the MADFW from issuing an order or otherwise 

seeking to enjoin an action or actions that could result in a violation(s) of  the 

Massachusetts Clean Waters Act (M.G.L.c.21 sec. 26-53), the Massachusetts Water 

Quality Standards (314 CMR 4.00), and the Massachusetts Endangered Species Act 

(M.G.L.c. 131A). 

Section 7.30*), lf the Party determined to be in noncompliance with the Settlement, 

under Section 7.3(a) above, does not cure or commence to cure and/or remedy the 

noncompliance within the time period specified by the Parties under Section 7.3(a) 

above, any other Party may pursue any available remedy including petitioning to FERC 

to enforce the Settlement term and condition. 
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Section 7.4. Disputg Resolution. The Parties agree to work constructively among 

themselves, with best efforts, to reach agreement resolving any disputes that may arise 

over the implementation of  the Settlement, including any desire by a Party to reopen or 

amend the License Articles pursuant to Section 5.8 above and/or any allegation of  

noncompliance under Section 7.3 hereof. Upon agreement of  all Parties involved in the 

dispute, the Parties may engage in dispute resolution in addition to the processes set forth 

in Section 5.8(c) and 7.3(a) above. 
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P a r t  V I I I  - N o t i c e  

Sgction 8.1. wr i t t en  Notice. All written notices to be given pursuant to this Settlement 

shall be mailed by first class mail postage prepaid, or overnight express service, to each 

Party at the addresses listed below or such subsequent address as a Party shall identify to 

all other Parties. Notices shall be deemed to be given three business days after the date of  

mailing or on the date of  receipt if sent by overnight express or other receipt-notification 

service. If notice is accomplished by fax or electronic mail, written notice shall be made 

by first class mail or overnight express service as soon as practicable thereafter. 

Section 8.2. Contact Persons for Settlement. For the purposes of  implementing this 

Settlement, the Parties agree that the individuals listed in Appendix H shall be the 

primary contact person and all written notices shall be posted to these persons at the 

address listed below. Notification of  change in the contact person and/or address shall be 

made in writing and delivered to all other contact persons. 
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P a r t  I X  - G e n e r a l  P r o v i s i o n s  

Section9.1. Eme en Situations. If, as a result ofan event that is beyond the 

reasonable conU'ol of  a Party and without the fault of  that Party or any person or entity 

subject to that Party's control, which event was not reasonably forseeable and could not 

have been avoided by the exercise of due care by that Party, the Party is unable to comply 

with a provision under this Settlement as contained in the License Articles approved in 

the Final FERC Order Approving the Settlement, that non-complying Party shall make all 

reasonable efforts to promptly re-establish compliance. The non-complying Party shall 

notify the other Parties (by telephone, fax or e-mail, as soon as it is reasonably possible 

and practical to do so) but within a time no later than 24 hours of  the non-complying 

Party's knowledge of  the circumstances of  the event that it believes caused the 

noncompliance event. If an emergency impacts HG&E's ability to comply with the 

requirements contained in Condition 9 of  the 2001 WQC, HG&E shall also comply with 

the additional provisions stated in Condition 9. 

Sectipn 9.2. Sue essor and Assi s. The Settlement shall bind the successors and 

assigns of  the Patties. With respect to Parties that are Federal and State governmental 

agencies, "successors and assigns" shall mean the governmental agency that assumes the 

statutory mandates involved in this Settlement previously administered by the Patty. 

Section 9.3. N9 Precfdential Effect. This Settlement represents a negotiated 

settlement of  all issues subject to the Requests for Rehearing. No Party shall be deemed 

to have approved, accepted, agreed or consented to any concept, theory or principle 

underlying or supposed to underlie any term or condition in this Settlement. 

I 
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Secfl0~ 9t4. Privileged If not annroved, This Settlement is being submitted for 

approval by the FERC pursuant to Rule 602 ofthe FERC's Rules of  Practice and 

Procedure. If the provisions of  this Settlement and the Proposed Settlement License 

Articles attached hereto in Appendix A which are identified pursuant to Section 2.6 

above as within the FERC's jurisdiction to enforce under the Federal Power Act are not 

incorporated in the License for any reason, it shall be considered privileged and not 

admissible in evidence or made a part of  the record in any proceeding. 

Section 9,5. Costs........_:. All Parties shall bear their own costs in implementing the 

Settlement, except as provided for under Section 4.6(e) hereof with respect to the fishway 

monitoring scope of  work under Condition 15 of  the 2001 WQC. 

Seetlgn 9.6. Federal 9r State Expenditures. Nothing in this Settlement shall obligate 

any Federal or State agency that is a Party to expend in any fiscal year in excess of  

appropriations made by the U.S. Congress or the State legislature as allocated to that 

agency for the purpose of  administering its statutory obligations relating to the Project. 

, ~ t i o n  9,7. Terms not Severable, The terms and conditions of  this Settlement are not 

severable. The Settlement is made and executed on the understanding that each term and 

condition is in consideration and support for each other term and condition, and each 

term and condition is a necessary part of  the Settlement. 

Section 9.8. Regulations a , ~  S ta tu te .  Reference to regulations and laws in the 

Settlement is to existing or successor regulations or laws in effect as o f  date of  the action 

at issue. 

a l  

a l l  
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Section 9.9. Headinl ~ The headings contained in this Settlement are provided for 

reference purpos~ only and shall not affect in any way the meaning or interpretation of  

the Settlement. 

Section 9.10. No Third-Party Beneficiary. This Settlement is for the sole benefit of 

the Parties and shall not be c o ~ e d  or interpreted to give to any person, other than the 

Parties hereto, any legal or equitable rights hereunder as a third-party beneficiary. 

Nothing in this Settlement shall be construed to authorize any such third-party to 

maintain a suit in law or equity under this Settlement. 

Section 9.11. Governing Law. The terms and conditions of  this Settlement shall be 

governed by and construed in accordance with the Federal or State statutory authority 

referenced and applicable. 

Section 9.12. Execution. This Settlement may be executed in one or more counterparts, 

all o f w ~ c h  shall be c o ~ d ~  one and the same agreement. Each m ~ r y  to this 

Settlement hereby certifies that he or she m ~ o ~  to sign on ~ a l f o f t h e  stated 

Party. 

i 

I 

i 

Agreed and ~ to by Ho~ke  Gas & EI~c ~en~ 

Dated: ~ / / o / D 4  
t 

I 

I 
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Agreed and accepted to by U.S. Department ofthe Interior, 
through the U.S. Fish and Wildlife Service 

By 

D a t e d :  .'~//~ / o  L/ 

Agreed and accepted to by U.S. Department of Commerce, 
National Oceanic and Atmospheric Administration, 
National Marine Fisheries Service, 

- -  By 

Dated: 

I 
Agreed and accepted to by Commonwealth of Massachusetts, 
Department of Environmental Protection, 

m 

By 

. ,  Dated: 

I 

I 

r i l l  

Agreed and accepted to by Commonwealth of Massachusetts, 
Department of Fisheries and Wildlife, 

By 

Dated: 

I 

I 
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Agreed and accepted to by U.S. Department of the Interior, 
through the U.S. Fish and Wildlife Service 

By 
I 

Dated: 

m 

g 

I 

Agreed and accepted to by U.S. Department of Commerce, 
National Oceanic and Atmospheric Administration, 
National Marine Fisheries Service, 

Agreed and accepted to by Commonwealth of MassaChusetts, 
Department of Environmental Protection, 

_ By 

Dated: 
I l l  

I l t  Agreed and accepted to by Commonwealth of Massachusetts, 
Department of Fisheries and Wildlife, 

i 

By 

Dated: 

d l  

I 

I 
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Agreed and acc~tod to by U.S. Department of the Interior, 
through the U.S. Fish and Wildlife Sc.rvicc 

8 By 

Dated: 

i 

g 

Agr~t  and accepted to by U.S. I~partment of Commmxc, 
National Oceamc and Atmosphm'ic Administration, 
National Marine Fisheries Servic¢, 

By 
I 

Dated: 

a 

I 
Agreed and ace2ptcd to by Commonwealth of Massachu~ts, 
Department of Environmmatal Protection, 

a 

By 

Dated: 

g 

a 

I 

Agr~d and a c c o r d  to by Commonwe~lh of Massachuset~, 
Dcparmlcm of Fisheries and Wi]dlif~ 

/j 
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Agreed and accepted to by Trout Unlimited, 

By ' 

Agreed and accepted to by Connecticut River Watershed Council, 

By 

Dated: 

Agreed and accepted to by The Town of South Hadley, Massachusetts, 

. :  

By 

Dated: 

J 

I 
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Agreed and accepted to by Trout Unlimited, 

By 

Dated: 

Agre~ and accepted to by Connecticut River Watershed Council, 

Datcd: 

Agreed and accepted to by The Town of South Hadley, Massachusetts, 

t 

By 

Dated: 

m 

a 
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Agreed and accepted to by Trout Unlimited, 

By 

Dated: 

Agreed and accepted to by Connecticut River Watershed Council, 

By 

Dated: 

Agreed and accepted to by The Town of South Hadley, Massachusetts, 

Datod: 
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Holyoke Project, FERC No. 2004 
Appendix A to Settlement Agreement 
Proposed Settlement License AtfffJes 

Article 301. The licensee shall commence construction of the enhancements to 
the Project works pursuant to the schedule(s) set forth in the individual License Articles. 

Article 302. [unchanged from 1999 License Order] The licensee shall, at least 60 
days prior to the s"-"~ of construction, submit one copy to the Commission's Regional 
Director and two copies to the Commission (one of these shall be a courtesy copy to the 
Director, Division of Dam Safety and Inspections), of the final contract drawings and 
specifications for pertinent features of the Project, such as water retention structures, 
powerhouse or equivalent, and water conveyance structures. The licensee shall include, 
in the plans and specifications submitted, a soil erosion control plan. The Commission 
may require changes in the plans and specifications to assure a safe and adequate Project. 
If the licensee plans substantial changes to location, size, type, or purpose of the water 
retention structures, powerhouse or equivalent, or water conveyance structures, the plans 
and specifications must be accompanied by revised Exhibit F and G drawings, as 
necessary. 

Article 303. [unchanged from 1999 License Order] Within 90 days after 
finishing const~ction, the licensee shall file, for Commission approval, eight copies of 
the revised exhibits A, F, and G describing the Project as built. The licensee shall submit 
six copies to the Commission, one copy to the Commission's Regional Director, and one 
to the Director, Division of Licensing and Compliance. 

Article 904. [unchanged.from 1999 License Order, except for reference to other 
License Article] Within 30 days after any changes in Project lands resulting from License 
Article 418, the licensee shall file, for Commission approval, a revised Exhibit G 
showing the changes in Project lands. 

Article 305. [unchanged from 1999 License Order] If the Licensee's Project w a s  

directly benefited by the consmlction work of another licensee, a permittee, or the United 
States on a storage reservoir or other headwater improvement during the term of the 
original license (including extensions of that term by annual licenses), and if those 
headwater benefits were not previously assessed and reimbursed to the owner of the 
headwater improvement, the Licensee shall reimburse the owner of the headwater 
improvement for those benefits, at such time as they are assessed, in the same manner a s  

for benefits received during the term of this new license. 

Article 306. [unchanged from 1999 License Order] Before starting construction, 
the licensee shall review and approve the design of contractor-designed cofferdams and 
deep excavations, and shall make sure construction of cofferdams and deep excavations 
is consistent with the approved design. At least 30 days before starting construction of 
the cofferdam, the licensee shall submit one copy to the Commission's Regional Director 
and two copies to the Commission (one of these copies shall be a courtesy copy to the 
Commission's Director, Division of Dam Safety and Inspections), of the approved 
cofferdam construction drawings and specifications, and the letters of approval. 

I 

l i b  



Jnofflclal FERC-Generated PDF of 20040315-0078 Received by FERC OSEC 03/12/2004 in Docket#: P-2004-000 

t 

I 

I 

m 

m 

a 

I 

I 

m 

m 

g 

I 

I 

Appendix A to Settlement Agreement - 
Proposed Settlement License Articles 
Project No. 2004 Page 2 of 36 

Article 401. The licensee shall operate and maintain the inflatable rubber dam 
installed in November 2001 at the Project. 

Article 402. 
(a) At least 90 days before the start of any construction-related activities, 

including but not limited to land-disturbing, land-clearing, and spoil-producing activities, 
the licensee shall file with the Commission for approval, and with the Massachusetts 
Department of Environmental Protection (MADEP), a final construction control plan for 
the purpose of controlling erosion, bank stability, sedimentation, turbidity, and water 
pollutant effects. 

Relevant plans shall be developed for all construction-related activities. The plan 
shall be based on: (a) actual-site geological, soil, slope, and groundwater conditions; and 
(b) the final Project designs for all associated temporm'y and permanent features. 

The plan shall contain, at a minimum, the following six items: 

(1) a description of the actual site conditions; 

(2) measures proposed to control erosion, to prevent slope instability, and to 
minimize the quantity of sediment resulting from construction activities; 

(3) detailed descriptions, final drawings and specifications, and specific 
topographic locations of all control measures; 

(4) specific details of site preparation and restoration including grading, 
revegetation, and fuel storage; 

(5) pre-construction sediment sampling in areas with potential contaminated 
sediments with a requirement for removing any contaminated sediments found 
prior to construction; and 

(6) a specific implementation schedule and details for monitoring and 
maintenance programs during construction activities and site restoration. 

Co) The licensee shall follow the consultation process described in License Article 
420. 

(c) The Commission reserves the right to require changes to the plan. No 
construction-related activities shall begin until the Commission notifies the licensee that 
the plan is approved. The licensee shall implement the plan as approved by the 
Commission, including any changes required by the Commission. 

Article 403. 
(a) The licensee shall implement the Shoreline Erosion Remediation Plan, as 

approved bythe Commission on August 1, 2001 (96 FERC ¶ 62,100), for inventorying, 

~m 
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Appeldlx A to Settlement Agrcement - 
Proposed Setltlement License Articles 
Project No. 2004 Page 3 of 36 

evaluating, stabilizing and monitoring shoreline erosion sites in the Project area. 

(b) The licensee shall follow the consultation process described in License Article 
420, and shall also consult with Town of South Hadley. 

(c) The Commission reserves the fight to require changes to any proposed 
modified plan. No erosion site remediation work shall begin until the Commission 
notifies the licensee that the modified plan is approved. The licensee shall implement the 
modified plan as approved by the Commission, including any changes required by the 
Commission. The licensee shall solicit and coordinate the cooperation of other parties in 
implementing the approved modified plan. 

Article 4 0 4 .  
(a) The licensee shall implement the Water Quality Monitoring Plan, as approved 

by the Commission on August 10, 2001 (96 FERC 1 62,144). 

(b) The licensee shall follow the consultation process described in License Article 
420, and shall also consult with Town of South Hadley. 

(c) The Commission reserves the right to require changes to any proposed 
modified monitoring plan. The licensee shall implement the modified monitoring plan as 
approved bythe Commission, including any changes required by the Commission. If the 
results of monitoring indicate that changes in Project structures or operations are 
necessary to ensure compliance with state water quality standards, the Commission may 
direct the licensee to modify Project structures or operations. 

Article 4 0 5 .  
(a) Run-of-River Operations. The licensee shall operate the Project in a 

run-of-fiver mode and maintain a minimum impoundment elevation of 100.4 feet 
National Geodetic Vertical Datum (NGVD) with an allowable fluctuation of=L-0.2 foot for 
the protection of water quality, aquatic and fisheries, and recreational resources of the 
Holyoke Project and Connecticut River. However, the licensee shall conduct an 
evaluation of potential modifications to run-of-fiver operations to address the goals stated 
in (bXl) below. Until such time as the Commission authorizes the licensee to modify the 
run-of-river mode of operations through the process described in Co) and (c) below, the 
licensee shall at all times act to minimize the fluctuation of the impoundment surface 
elevation by maintaining a discharge fi'om the Project so that, at any point in time, flows, 
as measured immediately downstream of the Project tailrace, approximate the sum of the 
inflows to the Project impoundment. 

(b) Testing of potential modifications to Run-of-River Operations. As approved 
as part of the Comprehensive Operations Flow Plan (COFP) by FERC on June 24, 2003 
(103 FERC 1 62,178), the licensee shall implement a plan for testing potential 
modifications to run-of-fiver operations that provides for the following:. 

I 
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Appendiz A to Settlement Agreement - 
Proposed Settlement License Articles 
Project No. 2004 Page 4 of 36 

(1) Consultation by the licensee as described in (e) below to identify management 
objectives related to the following resource goals: (A) to more effectively limit 
water level fluctuations at Rainbow Beach and other habitat areas for the 
federally threatened and state endangered Puritan tiger beetle upstream of the 
Project Dam; (B) to prevent injury or significant impairment of essential 
behavioral patterns to the federally and state endangered shortuose sturgeon; (C) 
to balance the magnitude ofthe fluctuations in the lower and upper sections of the 
Impoundment; (D) to balance the impact on wetland areas adjacent to the lower 
and upper sections of the Impoundment; (E) to maintain the seasonally adjusted 
minimum flows into the bypass reach and the canal system as stated in License 
Article 406; and (F) to the extent possible, reduce fluctuations in river flows 
downstream of the Project; 

(2) A provision pursuant to which the licensee would perform hydraulic model 
studies to evaluate effects of various operating regimes relative to the stated 
resource goals identified in (1) above; 

(3) Consultation by the licensee as described in (e) below to develop a preferred 
operating regime and compliance measures that balance the licensee's operation 
constraints and the resource goals identified in (1) above; 

(4) Implementation and monitoring by the licensee of the preferred operating 
regime determined under (3) above for a trial period of 12 months from the date 
of implementation, with a provision for continuation of the testing for up to an 
additional 12 months, if the U.S. Fish and Wildlife Service (FWS), the NOAA 
National Marine Fisheries Service (NOAA Fisheries), the Massachusetts Division 
of Fisheries and Wildlife (MADFW), the Massachusetts Department of 
Environmental Protection (MADEP) and the licensee agree that river conditions 
in the impoundment during the test period were not representative of typical river 
flow conditions; 

(5) Notification and response if, during the testing of the modified run-of-river 
operations, the licensee is unable to meet the Bypass Habitat Flows or the Bypass 
Zone-of-Passage Flows described in License Article 406; such notice to be 
provided to FWS, NOAA Fisheries, MADFW, MADEP, Trout Unlimited (TU), 
and C Connecticut River Watershed Council (CRWC) within 24 hours; with the 
licensee reverting immediately to the existing minimum flow; and with 
consultation as described in (e) below to modify or terminate the test of the 
modified run-of-river operations; 

(6) Preparation by the licensee of the following evaluations using the data 
collected during the trial period: (A) an evaluation ofthe effects of the 
modifications to the run-of-river operations on the federally and state threatened 
and endangered species; (I3) a determination of any appropriate revision to the 
Threatened and Endangered Species Protection Plan (including any necessary 
changes to reflect state species); (C) a determination of measures as appropriate 

I 
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Appendix  A to Settlement Agreement - 
P r e p m e d  Settlement License Artk~ 
Project No. 2004 Page 5 of 36 

to avoid adverse impacts to the federally and state endangered shormose sturgeon, 
including stranding; (D) an evaluation of how the modifications to the run-of- 
river operations affected the licensee's ability to achieve flow elevations in the 
bypass reach (i.e., Bypass Habitat Flows and Bypass Zone-of-Passage Flows 
pursuant to License Article 406); (E) a recommendation, if necessary, to modify 
the Texon Gage as a compliance measure for Bypass Habitat Flows and Bypass 
Zone-of-Passage Flows; (F) an evaluation of how the modifications to the ron-of- 
river operations affect wetland areas adjacent to the lower and upper sections of 
the impoundment; ((3) an evaluation of impacts of modified run-of-river 
operation on downstream flow fluctuations; and (H) to the extent possible, 
proposed measures to reduce fluctuations in river flows downstream of the 
Project; 

(7) Circulation by the licensee of the results of the test of modified run-of-river 
operations and evaluations performed under the plan to FWS, NOAA Fisheries, 
MADFW, MADEP, TU, and CRWC, and consultation thereafter as described in 
(e) below on a proposed long-term resolution of the issue. 

(c) Proposed modification of run-of-river operations. In the event that there is 
consensus among the consulted parties as identified in 03)(4) above that a modification of 
the run-of-river operation requirement is needed to meet the goals stated in (bXl) above, 
the licensee shall file the following with the Commission and the MADEP on or before 
November 30, 2004 [or within 3 months after any extension of the test period by written 
agreement of the licensee and FWS, NOAA Fisheries, MADFW, and MADEP, pursuant 
to (4) above]: (A) a report containing the results of the test of modified run-of-river 
operations, the evaluations performed under the plan, and any comments from the 
consulted parties; and (B) a proposed amendment to the COFF for a modified operating 
protocol. Copies of the report and proposed amendment shall also be provided to FWS, 
NOAA Fisheries, MADFW, MADEP, TU, and CRWC. The licensee shall implement the 
modified run-of-river operating protocol as approved by the Commission. 

(d) Emergencies and short period modifications. The run-of-river mode operation 
and minimum impoundment surface elevation requirements may be temporarily modified 
if required by operating emergencies, so long as the emergency is beyond the control of 
the licensee, is not reasonably foreseeable, and could not have been avoided by the 
exercise of due care by the licensee. Further, releases may be temporarily modified 
because of an emergency for short periods upon mutual agreement between the licensee, 
the FWS, NOAA Fisheries, MADEP, and MADFW. If Project operations are so 
modified, the licensee shall notify the Commission and FWS, NOAA Fisheries, the 
MADEP and MADFW in advance if knowable or as soon as possible otherwise, but no 
later than 24 hours after each such incident, and shall provide the reason for the modified 
flow. The licensee shall also comply with the additional requirements in Condition 903) 
of the Water Quality Certification issued by the MADEP on February 14, 2001 (as 
incorporated in Article 421 ). 
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(e) Consultation with resource agencies and other parties. The licensee shall 
follow the consultation process described in License Article 420 and will distribute all 
reports to the resource agencies and other parties listed in that Article. 

Article 406. The licensee shall release seasonally-adjusted minimum flows into 
the bypass reach and into the canal system for the protection and enhancement of water 
quality and aquatic and fisheries resources as described in this License Article. The 
flows released into the bypass reach when the fish lifts are not operational shall be of an 
amount that is determined to ensure an adequate water level in all bypass channels for 
fish habitat and that protects the federally and state endangered shormose sturgeon from 
injury or significant impairment to essential behavioral patterns (Bypass Habitat Flows). 
Additionally, the flows released into the bypass reach when the fish lifts are operational 
shall be of an amount that is determined to ensure safe and successful passage offish 
without injury or significant impairment to essential behavioral patterns (Bypass Zone-of- 
Passage Flows). 

(a) Bypass Zone-of-Passage Flows. Within 60 days after the date of the order 
approving the Settlement and modifying the License Articles, and after consultation [as 
described in (i) below], the licensee shall file with the Commission, for approval, an 
amendment to the Comprehensive Operations and Flow Plan [as approved by the 
Commission on June 24, 2001 (103 FERC ¶ 62,178) (COFP)] to provide for the release 
of flows into the bypass reach, when the fish lifts are operational [as described in (a)(2) 
below], of an amount that ensures the safe and successful passage of diadromous fish 
(including the federally and state endangered shortnose sturgeon, when such passage is 
determined to be appropriate, as described below) and resident fish (when such passage is 
determined to be necessary, as described below), without injury or significant impairment 
to their essential behavioral patterns. All flows into the bypass reach shall be correlated 
to the Texon Gage. The following provisions shall achieve that goal: 

(1) A provision for the release of flows to the bypass reach sufficient to achieve 
the water surface elevations in the bypass reach which correspond to the 1997 
Barnes & Williams WLM Study of 1300 cfs flow as measured in the bypass reach. 
It is agreed that flows achieving a water surface elevation of 62.85 +/- 0.1 feet 
National Geodetic Vertical Datum (NGVD) at the Texon Gage (as defined in 
(aX3) below) satisfy this requirement; 

(2) A provision describing that the fish lifts at the Project will be operational for 
the period April I through November 15 of each year, as refined by U.S. Fish and 
Wildlife Service (FWS), NOAA National Marine Fisheries Service (NOAA 
Fisheries), Massachusetts Division of Fisheries and Wildlife (MADFW), 
Massachusetts Department of Environmental Protection (MADEP) on an annual 
basis; provided, however, that the fish lifts will not be operational during the 
period July 15 through September 15 until such time as: (A) NOAA Fisheries 
determines that upstream passage of the federally and state endangered shortnose 
sturgeon over the dam is appropriate; or (B) MADFW and FWS determine that 
resident fish passage is necessary; and 
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(3) A provision describing the Texon Gage as the benchmark to measure water 
surface elevations NGVD for the purposes of determining the Bypass Habitat 
Flows and the Bypass Zone-of-Passage Flows through: (A) the correlation of 
NGVD elevations to the readings on the existing Texon Staff Gage (located on 
the Texon Building); (B) the use of NGVD elevations as confirmed on an 
electronic gage to be located adjacent to the Texon Building; or (C) the use of an 
equivalent mechanism for determining NGVD elevations in the future as agreed 
to by the licensee and the resource agencies in consultation pursuant to paragraph 
(i) below. 

(b) Bypass Habitat Flows. Within 60 days after the date of the order approving 
the Settlement and modifying the License Articles, and after consultation [as described in 
(i) below], the licensee shall file with the Commission, for approval, an amendment to the 
COFP to provide for the release of flows into the bypass reach, when the fish lifts are not 
operational [as described in (a)(2) above], of an amount that ensures an adequate water 
level in all bypass channels for fish habitat and that protects the federally and state 
endangered shortnose sturgeon from injury, stranding, or significant impairment to their 
essential behavioral patterns. All flows into the bypass reach shall be correlated to the 
Texon Gage. The following provisions shall achieve that goal: 

(1) A provision for Interim Bypass Habitat Flows for the release of flows to the 
bypass reach sufficient to achieve the water surface elevations in the bypass reach 
which correspond to the 1997 Barnes & Williams IFIM Study of 840 cfs flow as 
measured in the bypass reach. It is agreed that flows achieving a water surface 
elevation of 62.3 +/- 0.1 feet NGVD at the Tcxon Gage [as defined in (aX3) 
above] satisfy this requirement; and 

(2) A plan to establish Permanent Bypass Habitat Flows for normal operations 
and maintenance conditions at the Project based on the Interim Bypass Habitat 
Flows adjusted and modified based on flow demons;rations performed for normal 
operating conditions (i.e., with releases through the Bascule Crate) and for 
maintenance conditions (i.e., with releases through Rubber Dam Section No. 1 
(section at South Hadley end of dam), when the Bascule Gate is out of scrvice): 
(A) the evaluation of water surface elevations and the distribution of flows in the 
bypass after the Spring 2004 fish passage season, and (B) determination if any 
channel modifications for flow distributions or changes to the Interim Bypass 
Habitat Flows are necessary to achieve the water surface target elevations from 
the 1997 Barnes and Williams study for each of the three bypass channels in the 
bypass reach to provide an adequate water level for fish habitat and to prevent any 
adverse impacts to the federally and state endangered shortnose sturgeon, 
including injury, stranding, or significant impairment to essential behavioral 
patterns. If it is determined that there is a need for modifications to the Holyoke 
(West) Channel or a need for changes to the Interim Bypass Habitat Flows, after 
consultation [as described in (i) below], the licensee shall file an application to 
amend the license for the Project to the extent required by the Commission's 
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regulations. Any changes proposed under such an application for license 
amendment shall be coordinated with changes based on the modified run-of-fiver 
operations set forth under License Article 405. 

(c) Canal Minimum Flows. Within 60 days after the date of  the order approving 
the Settlement and modifying the License Articles, and after consultation [as described in 
(i) below], the licensee shall file with the Commission for approval an amendment to the 
COFP, as necessary, to provide for the release of  seasonally-adjusted minimum flows 
into the canal system that include all of  the following provisions: 

(1) A provision for interim canal system minimum flows into the canal system, 
downstream of  the louver bypass facility, of  400 cfs consistent with the 
Comprehensive Canal Operations Plan [as approved by the Commission on June 
5, 2003 (103 FERC ¶ 62,130) (CCOP)] and the COFP. The licensee shall use 
generation records (consistent with the form and content of  the filings made at the 
Commission for the period in question) and unit rating curves as an interim 
compliance measure; and 

(2) The plan to establish permanent canal system minimum flow compliance 
measures to ensure a 400 cfs continuous minimum flow into the canal system 
downstream of  the louver facility, as filed with the MADEP in December 2003. 
The plan includes - 

(A) The use of  head gate openings and pond elevations to determine the 
quantity of  flow (calculated from gate opening/discharge relationships) 
and flow measurements in the first level canal (using new flow 
measurement equipment installed in the first level canal) to ensure 
adequate flow distribution; 

03) The filing with the Commission and the MADEP on or before June 30 
2004, of  permanent compliance measures as a revision to the CCOP as 
necessary; and 

(C) A provision that if significant modifications are made by the licensee 
or any other entity on the canal, after establishment of  the permanent 
canal system minimum flows, that could change leakage or the 
distribution of  flow in the canal system, the licensee will evaluate the 
magnitude and distribution of  flows in the canal system. Then, in 
consultation [as described in (i) below], the licensee shall file a proposed 
revision to the permanent canal system minimum flow compliance 
measures contained in the CCOP as necessary to achieve the resource 
management objectives and the minimum flow requirements set forth in 
this License Article and agreed to by the resource agencies and other 
parties [pursuant to consultation as described in (i) below]. 
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(d) Canal System Outage Procedures. Within 60 days after the date of the order 
approving the Settlement and modifying the License Articles, and after consultation [as 
described in (i) below], the licensee shall file with the Commission for approval an 
amendment to the COFP, as necessary, to provide canal system drawdown procedures 
and operation of weirs in the canal to protect and enhance mussel species including the 
federally and state listed endangered dwarf wedgemussel and the state listed endangered 
yellow lampmussel as follows: 

(1) To provide interim canal system outage procedures that provide for. 

(A) Maintenance of minimum flows through the headgates sufficient to 
ensure that the pool between Boatlock and Riverside remains at an 
elevation equal to the Riverside Station intake sill elevation and at ambient 
river temperature throughout the drawdown period; 

(B) Maintenance of sufficient flows from the Project headgates to provide 
water in the first level canal (once maintenance is completed) to protect 
the state listed endangered yellow lampmussel at the lower end of the 
louvers; 

(C) Keeping No. 3 Overflow closed until the end of the canal system 
outage period, at which time it may be opened for inspection and 
maintenance; 

(D) Maintenance of measures for the protection of mussels if heavy 
machinery is used in the canal during the canal system outage period; 

(E) A plan for evaluation of the experimental weir in the fLrst level canal 
to determine if it retains water and develop and implement plans to modify 
as required; and 

(F) A plan for evaluation of the need for additional weirs to keep mussel 
habitat areas watered. 

(2) To provide permanent canal system outage procedures that provide: 

(A) Based on the evaluations of the Spring and Fall 2004 canal system 
outages, the licensee shall consult pursuant to (i) below to modify the 
interim canal system outage procedures (including the drawdown 
procedures, experimental weir, and any additional weirs) to the extent 
necessary to protect and enhance mussel species including the federally 
and state listed endangered dwarf wedgemussel and the state listed 
endangered yellow lampmussel, and to generally ensure sufficient flows 
into the canal system during the outages for the protection and 
enhancement of water quality and aquatic and fisheries resources; 

m l  
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(B) On or before January 31, 2005, the licensee shall file with the 
Commission, for approval as an amendment to the CCOP, a permanent 
canal system outage plan for canal drawdowns that addresses the 
following: Provisions implemented in the Spring and Fall 2004 canal 
system outage [as stated in (dX2)(A) above], the evaluation and potential 
installation of a permanent weir in 2005 and/or additional weirs as 
necessary, and an update of the matters addressed in the interim canal 
system outage procedures; 

(C) The licensee shall notify all canal water users and FWS, NOAA 
Fisheries, MADEP, MADFW, Trout Unlimited, and Connecticut River 
Watershed Council prior to any canal system outage; and 

(D) The licensee shall implement the plan as approved by the 
Commission. 

(e) Flow Prioritization. The licensee shall operate the Holyoke Project according 
to the following flow prioritization plan: 

lq~linimum Pro ect Flow Prioritization During Fish Passage 
Priority 

1 

2 
3 

,4 

5 

6 ('~na! to 2,000 cfs 
7 Hadley Falls to capacity 

Spring Passage 
Canal to 400 cfs (plus 150 cfs for 
louvers) 
Bypass Reach Habitat Flows 
Fishway Attraction Water up to 
440 cfs 
Bypass Reach Zone-of-Passage 
Flows 
Hadley Falls Unit I 

Fall Passage 
Canal to 400 cfs (plus 150 cfs 
for louvers) 
Bypass Reach Habitat Flows 
Fishway Attraction Water up to 
440 cfs 
Bypass Reach Zone-of-Passage 
Flows 
Hadley Falls to capacity, as long 
as canal has at least 3,000 cfs 

The licensee shall file any proposed modification to that flow prioritization plan as a 
proposed revision to the COFP after consultation [as described in (i) below]. 

(f) Monitoring. The licensee shall specify the methods for operating and 
releasing bypass reach and canal system minimum flows as required by License Article 
407 of this license, and shall monitor compliance with the minimum flows as required by 
License Article 408. 

(g) Emergencies. Releases from the Holyoke Project may be temporarily 
modified if required by operating emergencies, so long as the emergency is beyond the 
control of the licensee, is not reasonably foreseeable, and could not have been avoided by 
the exercise of due care by the licensee. Further, releases may be temporarily modified 

i 
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because of an emergency for short periods upon mutual agreement between the licensee, 
the FWS, NOAA Fisheries, the MADEP, and the MDFW. If the flows are so modified, 
the licensee shall notify the Commission and FWS, NOAA Fisheries, the MADEP and 
MADFW in advance if knowable or in advance or as soon as possible otherwise, but no 
later than 24 hours after each such incident, and shall provide the reason for the modified 
flow. 

(h) Changes. If the information reported pursuant to this License Article indicates 
that a different flow regime is needed to protect and enhance water quality or aquatic and 
fisheries resources in the Project vicinity of the Connecticut River, the Commission may 
require such changes. 

(i) Consultation with resource agencies and other parties. The licensee shall 
follow the consultation process described in License Article 420 and will distribute all 
reports to the resource agencies and other parties listed in that Article. 

A • l e  4 0 ~ o  

(a) The licensee shall implement the Comprehensive Operations and Flow Plan as 
approved by the Commission on June 24, 2003 (103 FERC ¶ 62,178) (COFP), including 
nm-of-river operation, bypass flows, and fish passage operational flows. 

Co) with respect to any proposed modifications to the COFP, the licensee shall 
follow the consultation process described in License Article 420. 

(c) The Commission reserves the fight to require changes to any proposed 
modifications to the COFP. Construction of any flow release mechanism(s) or 
structure(s) shall not begin until the Commission notifies the licensee that the proposed 
modified COFP is approved. The licensee shall implement the modified COFP as 
approved by the Commission, including any changes required by the Commission. Any 
flow release mechanism(s) or structure(s) constructed by the licensee shall be shown on 
the as-built drawings filed pursuant to License Article 303 of this license. 

(d) If the information reported pursuant to License Articles 404, 408, and 410 
indicates that a different flow regime or method of achieving the flow regime is necessary 
to provide adequate protection and enhancement of water quality or aquatic and fisheries 
resources in the Project vicinity of the Connecticut River, the Commission may require 
such changes. 

Article 408. The licensee shall operate the Project to protect and enhance water 
quality and mussel populations in the canal system. 

(a) General canal operations. The licensee shall implement the Comprehensive 
Canal Operations Plan, as approved by the Commission on June 5, 2003 (103 FERC ¶ 
62,130) (CCOP) [with the amendments to the CCOP contained in the Comprehensive 
Operations and Flow Plan, as approved by the Commission on June 24, 2003 (103 FERC 
1 62,178)] to protect and enhance water quality and mussel populations in the canal 

g 
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system. With respect to any proposed modifications to the CCOP, the licensee will 
consult with the resource agencies and the other parties as specified in paragraph (d) 
below. 

(b) Operation of the full depth louvers and exclusion racks. The licensee shall 
continue to operate, clean and otherwise maintain the full depth louvers, installed in the 
first level of the canal system in Fall 2002 and the exclusion racks at the attraction water 
intake gates to ensure efficient and reliable operation of these facilities for the protection 
of aquatic resources. The licensee shall annually inspect the full depth louvers and 
exclusion racks, and repair them as necessary. In the event the full depth louver facility 
is out of service during the fish passage season as described in License Article 41 l(aX2), 
the canal system will not be operated and the headgates will be closed to seal flows into 
the canal. If necessary, at the end of the fish passage season a slow drain of the canal will 
be performed to return any fish to the Connecticut River. In the event of a failure of the 
canal louver bypass system, the licensee shall shut the canal down. If there is a structural 
failure of the louver panels, the licensee shall notify Massachusetts Division of Fisheries 
and Wildlife (MADFW), U.S. Fish and Wildlife Service (FWS), and NOAA National 
Marine Fisheries Service (NOAA Fisheries) within 24 hours and shall implement a slow 
drain procedure to allow any fish in the canal downstream of the louver facility to return 
to the River. 

(c) Effectiveness studies of full depth louvers. The licensee shall implement the 
effectiveness study plan for the full depth louvers as they affect surface migrants pursuant 
to the effectiveness study plan addressed in Section 4.3(g) of the Settlement. In 
consultation [as described in (d) below], the licensee will prepare and file an 
effectiveness study plan for the full depth louvers as they affect bottom migrants (as 
addressed in Section 4.7(c)(1)(B) of the Settlement) with the Commission and 
Massachusetts Department of Environmental Protection (MADEP) on or before July 1, 
2004. The effectiveness of the full depth louvers will be evaluated based on the overall 
downstream fish passage goal of safely and successfully passing the fish without injury 
or significant impairment to essential behavioral patterns. The study results regarding 
facility effectiveness shall be circulated to FWS, NOAA Fisheries, MADFW, MADEP, 
Trout Unlimited, and Connecticut River Watershed Council, and filed with the 
Commission and MADEP no later than December 31 of the year of completion of the 
study. If based on the louver effectiveness studies, and any other relevant information in 
the record of this proceeding, the licensee, the resource agencies and the other parties [in 
consultation as described in (d) below] determine that the full depth louvers are effective, 
the licensee may close the Boatlock Station Bypass. 

(d) Consultation with resource agencies and other parties. The licensee shall 
follow the consultation process described in License Article 420 and will distribute all 
reports to the resource agencies and other parties listed in that Article. 

(e) The Commission reserves the right to require changes to any proposed 
modification to the CCOP. The licensee shall implement the modified CCOP as 
approved, including any changes required by the Commission. If the results of 
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monitoring indicate that changes in Project structures or operations are necessary to 
protect and enhance water quality and mussel populations in the canal system (e.g., canal 
operations and/or structures), the Commission may direct the licensee to modify Project 
structures or operations. 

Article 409. 
(a) The licensee shall implement the Fish and Aquatic Habitat Plan, as approved 

by the Commission on June 24, 2003 (103 FERC ¶ 62,175), to monitor fish and aquatic 
habitat and fish populations within the bypass reach and the Holyoke canals. The 
licensee will propose to modify the plan, if necessary, based on the 2003 and 2004 canal 
system outages and to track the 12-year plan in the Fish and Aquatic Habitat Plan (as 
addressed in Section 4.1 l(e) of the Settlement). In addition, the licensee shall implement 
the provision of the Comprehensive Canal Operations Plan, as approved by the 
Commission on June 5, 2003 (I 03 FERC ¶ 62,130) with respect to monitoring of canal 
mussel populations. 

Co) The licensee shall follow the consultation process described in License Article 
420 with respect to any proposed modifications to, or reporting, under the Fish and 
Aquatic Habitat Plan. 

(c) The Commission reserves the right to require changes to any proposed 
modifications to the Fish and Aquatic Habitat Plan. Implementation of the modified plan 
shall not commence until the Commission notifies the licensee that the filing is approved. 
The licensee shall implement the modified plan as approved by the Commission, 
including any changes required by the Commission. 

(d) lfthe results of the monitoring plan indicate that changes in Project structures 
or operations [including any measures identified by the licensee, the resource agencies 
and the other parties in consultation as described in Co) above] are necessary to protect 
aquatic and fisheries resources, the Commission may direct the licensee to modify Project 
structures or operations accordingly. 

~ .  The licensee shall install, operate, and maintain downs~eam fish 
passage facilities at the Holyoke Project that safely and successfully pass dladromous and 
resident fish without injury or significant impairment to essential behavioral patterns. 
The licensee shall further implement and enhance downstream fish passage in several 
phases as described below. The downstream fish passage facilities are to be designed, 
constructed and operated to: (i) prevent entrainment or impingement in the Project intake 
system, (ii) prevent injury to fish if passed over or through the dam onto the spillway, 
and (iii) ensure that all downsU'eam migrating dladromous and resident fish that appear 
on the upstream side of the dam shall be passed downstream without injury or significant 
impairment to essential behavioral patterns. 

Operational deadlines for new downstream fish passage facilities shall depend on 
whether Phase 2A or Phase 2B is implemented, as determined by the licensee in 
consultation with the resource agencies [U.S. Fish and Wildlife Service (FWS), NOAA 

a l l  
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National Marine Fisheries Service (NOAA Fisheries), Massachusetts Division of 
Fisheries and Wildlife (MADFW), and Massachusetts Department of Environmental 
Protection (MADEP)] and other parties [Trout Unlimited (TU) and Connecticut River 
Watershed Council (CRWC)] pursuant to (c) below. If in consultation with the resource 
agencies the licensee implements Phase 2A, then the complete downstream passage 
facilities are to be operational by no later than April 1, 2010, although the licensee shall 
provide interim (and potentially long-term) facilities to prevent entrainment and 
impingement in the intake system by April 1, 2006. If in consultation with the resource 
agencies the licensee implements Phase 2B, then the complete downstream passage 
facilities are to be operational by no later than April 1, 2009. Regardless of the Phase 
implemented, the licensee shall monitor effectiveness of the facilities and make 
additional improvements as provided for below. 

(a) Downstream f i sh  passage. The licensee shall implement the Downstream Fish 
Passage Plan [as approved by the Commission on June 19, 2003 (103 FERC ¶ 62,165)] to 
cover the operation, maintenance, and evaluation of the existing downstream fish passage 
facilities at the Holyoke Project until modification of that plan is authorized by the 
Commission under paragraph Co) below. With respect to any proposed modifications to 
the Downstream Fish Passage Plan, the licensee will consult with the resource agencies 
and the other parties as specified in paragraph (c) below. 

Co) Downstream f i sh  passage enhancements - Within 60 days after the date of the 
order approving the Settlement and modifying the License Articles (as described in 
License Article 420), and after consultation [as described in (c) below], the licensee shall 
file with the Commission and MADEP, for approval, a plan to enhance the existing 
downstream fish passage facilities at the Holyoke Project that includes: 

(1) Phase 1 - 2004-2005. During the period 2004 through 2005, in consultation 
with the agencies and other parties pursuant to paragraph (c) below, the licensee 
shall implement modifications to the Downstream Sampling Facility; shall 
potentially implement modifications to the Louver Bypass Discharge Pipe (as set 
forth below); shall implement operational changes to prioritize flows from the 
Hadley Falls units to the canal during Fall evening hours; and shall conduct 
research and studies (as set forth below). Based on such research, on or before 
December 31, 2005, the licensee [in consultation pursuant to paragraph (c) 
below], shall determine whether to implement Phase 2A or Phase 2B (as 
described below in paragraphs (c) and (d) below). The Phase 1 work will 
include: 

(A) To minimize the potential for injury to federally and state endangered 
shortnose sturgeon if they enter the Downstream Sampling Facility, after 
initial consultation pursuant to paragraph (c) below, the licensee will develop 
a plan to modify the Downstream Sampling Facility with such modifications 
to be completed by April 15, 2004, and to test the effectiveness of such 
modifications thereafter in 2004. The plan shall be filed with the 
Commission and the MADEP on or before March 1, 2004. The licensee will 
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implement the plan as approved in writing by the Commission. If, after such 
modifications, evidence of injury to shorlnose sturgeon is found, the licensee 
will consult with the resource agencies and other parties pursuant to 
paragraph (c) below to determine if any additional modifications are 
appropriate. The licensee will operate the Downstream Sampling Facility in 
accordance with the Downstream Sampling Facility Operating Protocol, 
attached as Appendix G to the Settlement. 

(B) The licensee will evaluate the effect of the height of the drop from the 
Louver Bypass Discharge Pipe to the tailrace on shortnose sturgeon through a 
radio tracking study. If, in consultation pursuant to paragraph (c) below, the 
licensee determines it is necessary to reduce the height of the drop from the 
Louver Bypass Discharge Pipe to the tailrace to enhance the survival of 
shortnose sturgeon, the licensee shall propose bow best to modify the Louver 
Bypass Discharge Pipe in a plan to be filed [after consultation pursuant to 
paragraph (c) below] that provides for such modifications to be implemented 
in 2005, to be operational for the Spring 2006 Upstream Passage Season, and 
effectiveness testing of the modifications in 2006 after the modifications are 
implemented. The licensee shall file the plan with the Commission and the 
MADEP on or before April 1, 2005 and shall implement the plan as approved 
in writing by the Commission. 

(C) To reduce entrainment, the licensee will develop a plan [in consultation 
pursuant to paragraph (c) below] to change flow prioritizatiun from the 
Hadley Falls units to the Canal during nighttime periods from October 1 
through the later of: (i) the time when the River temperature reaches 5 ° C., or 
(ii) November 30 [unless the resource agencies and other parties, in 
consultation pursuant to paragraph (c) below, agree to an earlier time], with 
prioritizing the Canal first and then regulating the Hadley Falls Station. The 
licensee shall file the plan with the Commission and the MADEP on or before 
December 31, 2004, and shall implement the plan as approved in writing by 
the Commission. The licensee will also consult with the resource agencies 
and other parties [pursuant to paragraph (c) below] to determine if additional 
or alternative operational changes will enhance downstream passage. 

(D) In consultation pursuant to paragraph (c) below, the licensee shall 
conduct a Louver Field Study in 2004: (i) to evaluate effectiveness of the full 
depth louvers to guide shormose sturgeon and American eels; and (ii) to 
evaluate the behavior of shortnose sturgeon and American eels at the ramp 
and the entrance to the bypass pipe. 

(E) In consultation pursuant to paragraph (c) below, the licensee shall conduct 
CFD Modeling in 2004: (i) of the Hadley Falls units intakes to evaluate the 
potential of modifying the existing Hadley Falls units intake racks to be an 
effective interim (and potentially long-term) device to prevent entrainment 
and impingement of fish at the Hadley Falls; and (ii) of a potential bottom 
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weir to evaluate if such a weir would produce flow patterns conducive to 
guide bottom migrants into the Canal. 

(F) In consultation pursuant to paragraph (c) below, the licensee shall conduct 
a USGS Flume Study in 2004: (i) to determine the swimming depth and 
behavior of yearling, juvenile and adult sbortnose sturgeon at a bar rack 
structure; (ii) to determine the threshold velocity for avoidance of 
impingement/entrainment of yearling, juvenile, and adult shortuose sturgeon 
at conditions present at the proposed modified Hadley Falls intake racks with 
2-inch spacing; and (iii) to determine if yearling, juvenile, and aduR shortnose 
sturgeon can avoid impingement/entrainment at conditions present at a 
potential alternative bar rack facility (2-inch spacing and velocities of 2 fps). 

(G) In consultation pursuant to paragraph (c) below, the licensee shall 
conduct a USGS Flume Study in 2005: (i) to determine how shormose 
sturgeon would respond to a bottom weir for guidance; and (ii) to determine 
how shortnose sturgeon would respond to a bypass entrance, integral with a 
rack structure. 

(H) In consultation pursuant to paragraph (c) below, the licensee shall 
conduct a Bascule Gate and Rubber Dam Section No. 5 Analysis (comprised 
of a desk-top study) in 2005: (i) to identify potential solutions to the 
interference of  the Bascule Gate discharge on the entrance to the spillway 
fishway; (ii) to evaluate the feasibility of using/modifying the Bascule Gate 
and/or modifying the spillway in the vicinity of Rubber Dam Section No. 5 
(adjacent to the Bascule Gate) to pass shormose sturgeon, American eels and 
other migratory fish; and (iii) to investigate modifications to the Bascule Gate 
and/or the spillway in the vicinity of Rubber Dam Section No. 5 to safely and 
successfully pass the fish without injury or significant impairment to essential 
behavioral patterns down the spillway and over the apron into the Bypass 
Reach. 

(I) In consultation pursuant to paragraph (c) below, the licensee shall conduct 
an Eel Study in 2004 to determine the timing of migration of silver-phase 
American eels at the Project. 

(J) In consultation pursuant to paragraph (c) below, the licensee shall conduct 
a Spawning Study in 2005 to identify potential spawning sites for shormose 
sturgeon downstream of the Dam. 

(2) D e c i s i o n  P o i n t  - 2005.  Based on the results of the Phase l research, on or 
before September 30, 2005, the licensee will distribute to the resource agencies 
and other parties [as provided in paragraph (c) below] a recommendation on 
whether to implement Phase 2A or Phase 2B, as described below. It is the intent 
that the licensee will implement Phase 2A as set forth in paragraph (b)(3) below 
if: (i) if  the results of the Phase 1 studies (described above) demonstrate that the 
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licensee can modify the existing Hadley Falls intake racks to be an effective 
interim (and potentially long-term) exclusion device while achieving the 
threshold velocity for avoidance of entrainment and impingement of fish; and (ii) 
there is a potential solution to the Bascule Gate discharge interference on the 
spillway fishway and a means of providing safe passage down the spillway and 
over the apron have been identified. If the two elements (i) and (ii) above are not 
confirmed by the FWS, NOAA Fisheries, MADEP and MADFW pursuant to the 
process described below, then the licensee shall implement Phase 2B. 

The process for determining whether the licensee will implement Phase 
2A or Phase 2B shall be as follows: After circulation by the licensee of the study 
results and the licensee's recommendation for Phase 2A or Phase 2B, the licensee 
shall consuR pursuant to paragraph (c) below. On or before December 31, 2005, 
FWS, NOAA Fisheries, MADEP and MADFW shall notify the licensee if they 
all agree with the licensee's recommendation; in which case, the licensee shall 
implement that recommendation. If F'WS, NOAA Fisheries, MADEP and 
MADFW do not all agree with the licensee's recommendation, they will so notify 
the licensee by December 31, 2005, and the licensee will then implement Phase 

2B. 

(3) P h a s e  2.4 - 2006.-2010.  Based on the Phase 1 research, consistent with the 
decision made pursuant to paragraph (0)(2) above, and in consultation pursuant to 
paragraph (c) below, the licensee shall implement the work and research as 
outlined below for further enhancements of the downstream fish passage 
facilities. Under Phase 2A the licensee shall: (i) continue to implement 
operational changes commenced in 2005 to enhance downstream passage of 
shortnose sturgeon; (ii) construct and install an interim (and potentially long- 
term) device by the end of 2006 that prevents entrainment and impingement at the 
Project based on modifications of the Hadley Falls intake racks and installation of 
a new trash rake structure connected with the intake racks; (iii) prepare a 
functional design drawing of the selected option to modify the Bascule Gate to 
safely and successfully pass fish without injury or significant impairment to 
essential behavioral patterns and to solve interference of Bascule Gate discharge 
on the spillway fishway, then build a prototype and field test (if necessary) in 
2006, with engineering/permitting in 2007 and construction in 2008; (iv) 
undertake additional research during the period 2006 to 2010 to ensure that the 
downsUeam passage facilities are effective for exclusion and safe and successful 
passage offish over the dam; (v) design, engineer, and permit in 2008: (A) an 
alternative exclusion and (B) an alternative passage device in the vicinity of 
Rubber Dam Section No. 5 (if the modifications to the Hadley Falls intake racks 
are determined not to be successful as a long-term exclusion device), to safely 
and successfully pass fish without injury or significant impairment to essential 
behavioral patterns, with consU'nction of these facilities completed in 2009, and 
with the start of effectiveness testing of these facilities in 2010; and (vi) 
implement a long-term monitoring program for shortnose sturgeon from 2011 to 
the end of the Project License. The specific schedule is as follows: 

I 
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2O06 
• The licensee shall design, engineer, permit, build and complete the 

modifications to existing Hadley Falls intake racks and installation of a new 
trash rake structure, as agreed to at the Decision Point 2005 above, as an 
exclusion device for downstream migrating fish including shormose sturgeon 
to prevent entrainment and impingement at the Hadley Falls intakes. The 
modifications to the Hadley Falls intake racks and the installation of the new 
trash rake will be completed by the end of 2006 (or earlier if possible 
depending on River conditions and obtaining necessary permits). 

• The licensee shall continue to implement operational changes commenced in 
2005. 

The licensee shall prepare a functional design drawing of the selected option 
to modify the Bascule Gate for safe passage and to solve interference of 
Bascule Gate discharge on spillway fishway; build prototype and field test (if 
necessary). 

The licensee shall conduct effectiveness studies of the modifications to the 
Louver Bypass Discharge Pipe if implemented in 2005 and shall distribute the 
results to the resource agencies and other parties ptttmmnt to paragraph (c) 
below. 

The licensee shall perform radio tracking studies of shortoose sturgeon and 
silver-phase American eels, and shall distribute the results to the resource 
agencies and other parties pursuant to paragraph (c) below. 

2OO7 
• The licensee shall engineer, design and permit modifications to the Bascule 

Gate to provide safe and successful passage for the fish without injury or 
significant impairment to essential behavioral patterns and to solve the 
interference of Bascule Gate discharge on the spillway fishway. 

The licensee shall continue to perform radio tracking studies of shortnosc 
sturgeon and use such studies to evaluate the effectiveness of the 
modifications to the Hadley Falls intake racks completed in 2006; shall 
continue to perform radio tracking studies of silver-phase American eels, if 
necessary;, and shall distribute the results to the resource agencies and other 
parties pursuant to paragraph (c) below. 

2008 
• The licensee shall provide to the resource agencies and other parties 

(consulted p ~ t  to paragraph (c) below) the results of the effectiveness 
testing of the modifications to the Hadley Falls intake racks and other 

I l l  
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measures in 2006-2007, and the licensee's conclusion whether those 
modifications and other measures achieve the goals for Phase 2A as stated 
above. Based on that information the licensee, the resource agencies and 
other parties (through the decisional process described in Appendix F, Part 
1II, Decision Point -2005,  of  the Settlement) shall determine if  it is necessary 
to build an alternative exclusion device 

O If (through the decisional process described in Appendix F, Part 1II, 
Decision Point - 2005, of  the Settlement) the resource agencies (FWS, 
NOAA Fisheries, MADEP and MADFW) determine that it is not 
necessary for the licensee to build an alternative exclusion device, then the 
licensee shall design, engineer, permit and construct the modifications to 
the Bascule Gate, for fish passage. 

O If(through the decisional process described in Appendix F to the 
Settlement) the resource agencies (FWS, NOAA Fisheries, MADEP and 
MADFW) determine that it is necessary for the licensee to build an 
alternative exclusion and passage device(s), then the licensee shall design, 
engineer and permit: (i) an alternative exclusion device, and (ii) an 
alternative passage device (in the vicinity of  Rubber Dam Section No. 5), 
as determined by the resource agencies and other parties (in consultation 
pursuant to paragraph (c) below) that will not only exclude fish from the 
Hadley Falls intakes without impingement, but will also provide for safe 
and successfid downstream passage of  fish without injury or significant 
impairment to essential behavioral patterns. 

The licensee shall continue to perform radio tracking studies of  shortnose 
sturgeon and distribute results to the resource agencies and other parties 
pursuant to paragraph (c) below. 

The licensee shall conduct a Population Survey for shortnose sturgeon in the 
Connecticut River, from Long Island Sound to Turners Falls (as described 
more fully in Appendix F to the Settlement Agreement) and distn'bute the 
results to the resource agencies and other parties pursuant to paragraph (c) 
below. 

2009 
• As determined to be necessary in 2008, the licensee shall bid, build and 

complete construction of  device(s) designed and permitted in 2008 (in 
consultation with the resource agencies and other parties pursuant to 
paragraph (c) below). 

The licensee shall continue radio tracking studies of  shortnose sturgeon and 
distribute the results to the resource agencies and other parties pursuant to 
paragraph (c) below. 

O 
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2 0 1 0  
• The licensee shall commence operation of the device(s) constructed in 2009 

prior to April 1, 2010. 

The licensee shall, in consultation pursuant to paragraph (c) below, develop a 
plan to study the effectiveness ofthe exclusion and passage device(s) 
completed in 2008-2009; shall implement that plan; and shall distribute the 
results to the resource agencies and other parties by January 31,2011, 
pursuant to paragraph (c) below. 

The licensee shall consult [pursuant to paragraph (c) below] to develop long- 
term monitoring protocol for shortnose sturgeon during the term of the 
License for the Project, with distribution of the results annually to the 
resource agencies and other parties pursuant to para~aph (c) below. If after 
2010 the licensee determines, in consultation pursuant to paragraph (c) below, 
that shortnose sturgeon are not passing safely downstream of the Project, the 
licensee will consult farther with the resource agencies and other parties 
pursuant to paragraph (c) below to determine a plan for re-evaluating the 
downstream passage facilities. 

Plans to implement each part of Phase 2A above shall be prepared and submitted 
to the resource agencies and other parties pursuant to paragraph (c) below. The 
licensee shall consult with the resource agencies and other parties, and/or obtain 
the concurrence and/or approval of that plan, pursuant to paragraph (c) below. 
Thereafter, the licensee shall file such plans with the Commission and the 
MADEP, and shall implement such plans as approved in writing by the 
Commission. 

(4) P h a s e  2B  - 2006-2009 .  Based on the Phase 1 research, consistent with the 
decision made pursuant to paragraph (b)(2) above, and in consultation pursuant to 
paragraph (c) below, the licensee shall implement the wok  and research as  
outlined below for flaker enhancements of the downstream fish passage 
facilities. Under Phase 2B the licensee shall: (i) continue to implement 
operational changes commenced in 2005 to enhance downstream passage of 
shortaose sturgeon; (ii) continue studies and research to determine the appropriate 
alternative exclusion and passage device(s), including an angled bar rack; (iii) 
design/permit measures and modifications in 2007 for:. (A) an alternative 
exclusion device, and 03) an alternative passage device (in the vicinity of Rubber 
Dam Section No. 5) to safely and successfully pass fish without injury or 
significant impairment to essential behavioral patterns and avoid any potential 
flow interference problems with the spillway fishway, construct these facilities in 
2008, and start effectiveness testing of these facilities in 2009; (iv) undertake 
additional research and additional measures from 2006 to 2009 to ensure that the 
downsUeam passage facilities are effective for exclusion and guidance as 
described below; and (v) implement a long-term monitoring program for 
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shortnose sturgeon from 2010 to the end of the Project License. The specific 
schedule is as follows: 

2006  
• The licensee shall perform a full feasibility study of options for an alternative 

passage device (in the vicinity of Rubber Dam Section No. 5) to: (i) safely 
and successfully pass the fish without injury or significant impairment to 
essential behavioral patterns down the spillway over the apron and into the 
Bypass Reach, and (ii) avoid any potential flow interference problems with 
the spillway fishway. Build prototype and field test (if necessary). 

• The licensee shall continue to implement operational changes commenced in 
2005. 

The licensee shall consult pursuant to paragraph (c) below to develop a 
research and study program to evaluate alternative exclusion and passage 
device(s). 

The licensee shall perform radio tracking studies of shortnose sturgeon and 
silver-phase American eel; and shall distribute the results to the resource 
agencies and other parties pursuant to paragraph (c) below. 

The licensee shall conduct effectiveness studies of the modifications to the 
Louver Bypass Discharge Pipe if performed in 2005 and shall disu'ibute the 
results to the resource agencies and other parties pursuant to paragraph (c) 
below. 

2007  
• In consultation with the resource agencies and other patties pursuant to 

paragraph (c) below, the licensee shall design/engineer/permit: (i) an 
alternative exclusion device and (ii) an alternative passage device (in the 
vicinity of Rubber Dam Section No. 5), determined in 2006 by the licensee, 
the resource agencies and the other patties (in consultation pursuant to 
paragraph (c) below) to safely and successfully pass the fish without injury or 
significant impairment to essential behavioral patterns down the spillway over 
the apron and into the Bypass Reach, avoiding any potential flow interference 
problems with the spillway fishway, that will not only exclude fish from the 
Hadley Falls intakes without impingement, but also provide for safe and 
successful downs,.am passage of migratory and resident fish. 

• The licensee shall continue to implement operational changes commenced in 
2005. 
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• The licensee shall continue radio tracking studies of shortnose sturgeon and 
shall distribute the results to the resource agencies and other parties pursuant 
to paragraph (c) below. 

2008  
• As designed and permitted in 2007, in consultation with the resource agencies 

and other parties pursuant to paragraph (c) below, the licensee shall bid, build 
and complete construction of: (i) the alternative exclusion device, and (ii) the 
alternative passage device. 

• The licensee shall continue to implement operational changes commenced in 
2005. 

The licensee shall continue radio tracking studies of shortuose sturgeon and 
shall distribute the results to the resource agencies and other parties pursuant 
to paragraph (c) below. 

The licensee shall conduct a Population Survey for shortnose sturgeon in the 
Connecticut River, from Long Island Sound to Turners Falls (as described 
more fully in Appendix F to the Settlement Agreement) and distn'bute the 
results to the resource agencies and other parties pursuant to paragraph (c) 
below. 

2 0 0 9  
• The licensee shall commence operation of the device(s) constructed in 2008 

prior to April 1, 2009. 

The licensee shall, in consultation pursuant to paragraph (c) below, develop a 
plan to study the alternative exclusion and passage devices completed in 
2008; shall implement the plan; and shall distribute the study results to 
resource agencies and other parties by January 31, 2010, pursuant to 
paragraph (c) below. 

The licensee shall consult resource agencies and other parties pursuant to 
paragraph (c) below to develop long-term monitoring protocol for shormose 
sturgeon during the term of the License for the Project, with distribution of 
the results annually to the resource agencies and other patties pursuant to 
paragraph (c) below. If after 2009 the licensee determines, in consultation 
pursuant to paragraph (c) below, that shormose sturgeon are not passing 
safely downstream of the Project, the licensee will consult further with the 
resource agencies and other parties pursuant to paragraph (c) below to 
determine a plan for re-evaluating the downstream passage facilities. 

Plans to implement each part of Phase 2B above shall be prepared and submitted 
to the resource agencies and other parties pursuant to paragraph (c) below. The 
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licensee shall consult with the resource agencies and other parties, and/or obtain 
the concurrence and/or approval of that plan, pursuant to paragraph (c) below. 
Thereafler, the licensee shall file such plans with the Commission and the 
MADEP, and shall implement such plans as approved in writing by the 
Commission. 

(c) Consultation and the filing o f  plans. The licensee shall follow the consultation 
process described in License Article 420. 

(d) The Commission reserves the right to require changes to any plan filed. 
Implementation of any provision outlined in a plan shall not commence until the 
Commission notifies the licensee that the plan is approved. Upon Commission approval, 
the licensee shall implement the plan, including any changes required by the 
Commission. Any structure built in accordance with a plan shall be shown on the as-built 
drawings filed pursuant to License Article 303. 

Artlele 411. The licensee shall install, operate, and maintain upstream fish 
passage facilities at the Holyoke Project that ensure that all upstream migrating 
diadromous and resident fish are able to safely and successfully pass upstream of the 
Project without injury or significant impairment to essential behavioral patterns. 
Upstream passage shall include the federally and state endangered shortnose sturgeon and 
resident fish only when the resource agency(ies) determines it is necessary or appropriate 
as described more fully below. The licensee shall implement and enhance upstream fish 
passage as outlined in Phase 1 and Phase 2A/2B described below. 

(a) Upstream fish passage - Phase 1. Within 60 days after the date of the order 
approving the Settlement and modifying the License Articles (as described in License 
Article 420), and aRer consultation [as described in (e) below], the licensee shall file with 
the Commission and Massachusetts DeparUnent of Environmental Protection (MADEP), 
for approval, an amendment to the Upstream Fish Passage Plan [as approved by the 
Commission on June 24, 2003 (103 FERC ¶ 62,177)] to cover the operation, 
maintenance, and evaluation ofthe existing upstream fish passage facilities (including the 
enhancements completed since issuance of the 1999 License Order) at the Holyoke 
Project that includes: 

(1) The upstream passage facilities listed as including: (A) the attraction water 
system, (B) the tailrace entrance and lift tower, (C) the spillway enhance and iiR 
tower, (D) the spillway transport channel, (E) the entrance flume with the fish 
trapping and viewing station, (F) the exit flume, ((3) trapping and hauling system, 
and (H) the fish exit channel. 

(2) The following enhancements already performed to the upstream passage 
facilities (completed after issuance of the 1999 License Order) listed as including: 
(A) modification of the gate insert in the west tailrace entrance to improve flows 
for fish passage, (B) modificaLtions to the Holyoke (West) Channel in the bypass 
reach to reduce stranding of upstream migrants, (C) improvement to the "V Gate" 
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in the tailrace entrance gallery to reduce shad milling, and (D) increased elevation 
of the area above the Hadley Falls Station draft tubes to provide for operation up 
to 40,000 cfs river flow. 

(3) The continued operation of the tailrace and spillway fish lift facilities, as 
described herein during the Upstream Passage Season (to be defined as from 
April i through November 15 of each year), as refined by the U.S. Fish and 
Wildlife Service (FWS), the NOAA National Marine Fisheries Service (NOAA 
Fisheries), the MADEP and the Massachusetts Division of Fisheries & Wildlife 
(MADFW) on an annual basis; provided, however, that the fish lifts shall not be 
operational for the period from July 15 to September 15 of each year until such 
time as: (A) NOAA Fisheries determines that upstream passage of shormose 
sturgeon over the Dam is appropriate; or (B) MADFW and FWS determine that 
resident fish passage is necessary. The specific dates and hours of operation of 
the fish lifts during these periods is to be determined by MADFW in consultation 
with the licensee in accordance with Condition 14(d) of the Water Quality 
Certification issued by the MADEP in February 2001, and in consultation with 
NOAA Fisheries once upstream passage of shortnose sturgeon is implemented; 

(4) A provision that except for Fall 2004, the licensee will not interrupt fish lift 
operations during the Upstream Passage Season; and a functioning trap for 
salmon and the ability to trap and truck shad will be available during the 
Upstream Passage Season before and after construction in 2004; 

(5) A provision that when shortnose sturgeon appear at the fish lift facilities but 
are not to be lifted, the licensee shall follow the Shortnose Sturgeon Handling 
Plan (attached as Appendix E to the Settlement); 

(6) A provision that the licensee will implement measures and procedures to 
operate the No. 2 Overflow in such a manner to avoid releasing water during 
Upstream Passage Season when the fish lifts are operational pursuant to the No. 2 
Overflow Procedures (attached as Appendix D to the Settlement); 

(7) Provisions for:. (A) maintaining the fish passage facilities in proper order and 
keeping such facilities clear of trash, logs, and material that would hinder 
passage; (B) performing maintenance such that the fish passage facilities would 
operate effectively prior to and during the Upstream Passage Season; and (C) 
developing a fish passage maintenance plan describing the anticipated 
maintenance, a maintenance schedule, and contingencies; and 

(8) A provision to allow agency personnel access to the project site and to 
pertinent project records, for the purpose of inspecting the fish passage facilities. 

Co) Upstream fish passage - Phase 2. Within 90 days after the date of the order 
approving the Settlement and modifying the License Articles (as described in License 
Article 420), and after consultation [as described in (e) below], the licensee shall file with 
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the Commission and MADEP, for approval, a plan to enhance the existing upstream fish 
passage facilities at the Holyoke Project that includes: 

(1) Completion of the installation of the following improvements by the Spring 
2005 Upstream Passage Season, with development of final detailed plans and 
schedule in consultation [as described in (e) below], and submittal of final 
detailed plans and schedule to the Commission for approval: 

(A) Replacement of the tailrace lift tower, auxiliary equipment and 
hopper to accommodate 33 cubic feet per minute capacity; 

(B) Replacement of the spillway tower, auxiliary equipment and hopper 
to accommodate 46 cubic feet per minute capacity; 

(C) increase of the width of the spillway transport channel to an average 
width of 6 feet; 

(D) Modifications to the exit flume to accommodate the new spillway lift 
location; 

(E) Increase of the width of the fish exit channel up to a maximum of 14 
feet between the lift towers and the fish counting station; 

(F) Installation of a high capacity adjustable drain valve in the flume; 

(G) Addition of a second fish trap and viewing window in the exit flume; 

(H) Expansion of the fish counting station to include both fish traps; 

(I) Modification of the fish trapping and hauling system to improve the 
work area and minimize hoisting and netting of fish; and 

(J) Modification of the attraction water supply system to provide up to 
200 cfs at the spillway entrance and 120 cfs at each of the tailrace 
entrances. 

(2) A schedule that provides for construction to begin in 2004 and be completed 
prior to the start of the Spring 2005 Upstream Passage Season; 

(3) Milestones to identify target completion dates for key components to ensure 
compliance with Spring 2005 Upstream Passage Season requirements; and 

(4) Contingency plans for unexpected delays in construction. If, by November 1, 
2004, it is determined that the ficensee will not meet the start of the operation of 
the fish lifts pursuant to (aX1) above, or the planned construction is substantially 
behind schedule, then the licensee shall promptly consult with the resource 
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agencies and other parties (no later than November 30, 2004) to develop and 
agree on alternatives for fish lift operations for the Spring 2005 Upstream 
Passage Season. 

(c) Effectiveness testing of upstream fish passage facilities. The licensee shall 
evaluate and monitor the effectiveness of the upstream fish passage facilities for 
diadromons and resident fish as follows: 

(1) On or before September 30, 2004, the licensee shall circulate to the resource 
agencies and the other parties [as described in (e) below], a proposed plan for the 
evaluation and monitoring of the effectiveness of upstream fish passage facilities. 
Such plan shall include, but not be limited to, the following: 

(A) Evaluation of operation and attraction flows; 

(13) Evaluation of the adequacy and effectiveness of the 7-foot-wide exit 
channel upstream of the counting station, the existing 4.5-foot-wide 
spillway entrance, and the existing 6-foot-wide spillway entrance channel 
to provide upstream fish passage; 

(C) Evaluation of the ability to achieve the target design populations for 
upstream fish passage at the Project (1,000,000 each for American shad 
and blueback herring; 6,000 for Atlantic salmon; unquantified for 
American eels, and an estimated 500 shortnose sturgeon); and 

(13) Annual reports to be distributed to the resource agencies and other 
parties [as described in (e) below] by December 31" of each year. 

After consultation as described in (e) below, on or before November 30, 2004, the 
licensee shall file that plan with the Commission and the MADEP, and shall 
implement the plan as approved by the Commission. 

(2) By December 31, 2006, the licensee shall distribute a cumulative report of the 
study results of the effectiveness testing to the resource agencies and other parties 
[as described in (e) below], which report shall include conclusions and 
recommendations as to whether the goal as stated at the first sentence of this 
License Article has been achieved. Within three months after distribution of the 
report, the licensee shall consult [as described in (e) below] with respect to the 
study results. 

(3) If, based on the study plan and the study results described in (cX1) and (cX2) 
above, the report concludes that the upstream passage facilities and measures are 
not accomplishing the objective stated above, or if the study does so conclude but 
the MADEP, MADFW, FWS and/or NOAA Fisheries do not concur with the 
conclusions in the report, in consultation with the licensee and the other parties 
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[as described in (e) below], the licensee will develop plans to modify the 
upstream fish passage facilities including, if necessary:. 

(A) Increasing the width of  the exit channel upstream of  the counting 
station to 10 feet; 

(B) Increasing the width of  the spillway entrance to 8 feet; and/or 

(C) Increasing the width of  the spillway entrance channel to 8 feet. 

The licensee shall circulate such plans and a schedule for the implementation of  
the modifications to the resource agencies and the other parties [as described in 
(e) below] and shall propose any modifications as a result of  comments. After 
consultation [as described in (e) below], the licensee shall file the final plans and 
schedule with the Commission (in the form of  an application to amend the 
License for the Project) and with the MADEP (for approval consistent with 
Condition 14(c) of  the Water Quality Certification issued by the MADEP on 
February 14, 2001, as incorporated in Article 421) that addresses the proposed 
changes to fishway operations or structures determined to be necessary to protect 
and enhance fish passage for diadromons and resident fish. The licensee will 
implement the plan as approved by the Commission. 

(4) If, based on the effectiveness study results, the MADEF, MADFW, FWS and 
NOAA Fisheries, in consultation with the licensee and the parties [as described in 
(e) below], are unable to determine whether or not the new upstream fish passage 
facilities are effective or what modifications are necessary to the facilities in order 
to meet the goal of  safe and successful upstream fish passage as described above, 
the licensee will extend the plan for evaluation and monitoring of the 
effectiveness of  such facilities for diadromous and resident fish (as described in 
(c)(1) and (c)(2) above) for an additional year, with a report distributed to the 
resource agencies and other parties [as described in (e) below]. Based on the 
extension of  the study, on or before December 31, 2007, the licensee will prepare 
a cumulative report and follow the procedures in (e)(2) above. If, after this one- 
year extension of  the study, the licensee, the resource agencies and the other 
parties are unable to determine whether or not the new facilities are effective or 
what modifications are necessary to the facilities in order to meet the goal of  safe 
and successful upstream fish passage as described above, then the licensee will 
extend or schedule additional evaluation and monitoring as determined to be 
needed pursuant to consultation described in (e) below. 

(5) Following completion of  construction under (cX3) above, the licensee shall 
consult with the resource agencies and other parties [as described in (e) below] 
whenever necessary and as requested by the resource agencies to assess the 
effectiveness of the upstream fish passage facilities to pass shorlnose sturgeon 
and other diadromous and resident, including an evaluation of  the ability to 
achieve the target design populations for upstream fish passage as descn'bed in 
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(cXIXC) above. IfNOAA Fisheries, FWS, and/or MADFW determine, based on 
the study results under (c)(l) above, that modifying the spillway entrance to the 
upstream passage facilities and/or an adjustment to the attraction flows is 
necessary to meet the goal of safe and successful upstream passage of shortnose 
sturgeon and other diadromous and resident, the licensee shall implement the 
modifications as directed by NOAA Fisheries, FWS and MADFW, and as 
approved in writing, as necessary, by the Commission. 

(d) Annual report and monitoring of upstream fish passage facilities. Onor 
before January 31 of each year, the licensee shall submit to the resource agencies and 
other parties [as described in (e) below] and the Connecticut River Atlantic Salmon 
Commission a report of the previous year's activRies relative to the operation of the 
upstream fish passage facilities [including the number offish liRed, relative to the target 
design populations for upstream fish passage as described in (cXl)(C) above and plans 
for the next year's activities]. The licensee shall monitor upstream passage for 
diadromous and resident fish including, but not limited to, counting, trapping, 
monitoring, and collection ofbinlogical data consistent with Condition 15 of the Water 
Quality Certification issued by the MADEP on February 14, 2001 (as incorporated in 
Article 421). 

(e) Consultation and the filing of plans. The licensee shall follow the consultation 
process described in License Article 420. 

(f) The Commission reserves the right to require changes to any plan filed. 
Implementation of any provision outlined in a plan shall not commence until the 
Commission notifies the licensee that the plan is approved. Upon Commission approval, 
the licensee shall implement the plan, including any changes required by the 
Commission. Any structure built in accordance with a plan shall be shown on the as-built 
drawings filed pursuant to License Article 303. 

Arlt~:le 412. The licensee shall install, operate, and maintain appropriate 
upstream and downstream fish passage facilities at the Holyoke Project to facilitate safe 
and successful passage for American eels. 

(a) lnterim upstream eelpassage. The licensee shall operate pursuant to the 
Interim Upstream Eel Passage Plan, approved by the Commission on (__ FERC 
I _ _ )  [filed December 2003). As stated in that plan, the licensee shall do the 
following in furtherance of eel passage at the Project; all activities will be undertaken in 
consultation as described in (e) below: 

(1) By July I, 2004, the licensee shall: (i) construct and implement modified eel 
collectors on the Holyoke side of the Project; (ii) construct and install a ramp and 
an eel collector on the South Hadley side of the Project; (iii) move eels upstream 
and collect data on how upstream migrants approach the dam; and (iv) conduct a 
marking study to determine if backdrop is an issue; and 
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(2) in 2005, the licensee shall: (i) continue to move eels upstream and collect as 
much data as possible on how upstream migrants approach the dam; and (ii) study 
where to locate the entrance passage on the Holyoke side of the Project. 

Co) Permanent upstream eelpassage. The licensee shall file with the Commission 
and the Massachusetts Department of Environmental Protection (MADEP) on or before 
March 31, 2006, a permanent upstream eel passage plan that includes the following 
activities by year;, all activities will be conducted in consultation as described in (e) 
below: 

(1) In 2006, the licensee shall implement permanent measures and shall construct 
permanent facilities for upstream eel passage on both the Holyoke and South 
Hadley sides of the Project and shall conduct effectiveness studies; and 

(2) In 2007, the licensee shall complete additional effectiveness studies if 
determined necessary based on effectiveness studies conducted in 2006. 

(c) Annual reports of upstream eelpassage. Commencing on March 1, 2005, the 
licensee will distribute annual reports to U.S. Fish and Wildlife Service, NOAA National 
Marine Fisheries Service, Massachusetts Division of Fisheries and Wildlife, MADEP, 
Trout Unlimited, Connecticut River Watershed Council, and the Connecticut River 
Atlantic Salmon Commission describing the actions taken in the prior year and the results 
of data collection at the eel facilities on the South Hadley and Holyoke sides of the 
Project. The licensee shall file the annual reports with the Commission and MADEP on 
or before March 1 ofeech year. 

(d) Downstream eelpassage. The licensee shall implement and monitor 
downstream eel passage at the Holyoke Project as part of the downstream fish passage 
plan and facility enhancements under License Article 410. 

(e) Consultation with resource agencies and other parties. The licensee shall 
follow the consultation process described in License Article 420 and distribute all reports 
to the resource agencies and other parties listed in that Article. The licensee shall also 
provide copies of all reports to the Connecticut River Atlantic Salmon Commission. 

(0 The Commission reserves the fight to require changes to the proposed plan. 
Implementation of any provision outlined in the modified plan shall not commence until 
the Commission notifies the licensee that the filing is approved. The licensee shall 
implement the plan as approved by the Commission, including any changes required by 
the Commission. Any structure built in acc~rdanco with this plan shall be shown on the 
as-built drawings filed pursuant to License Article 303. 

Artide 413. 
(a) Upon completing construction of new, or modifications to existing upstream 

and downstream fish passage facilities required by License Articles 410-412 the licensee 
shall monitor the use and effectiveness of those fish passage facilities, pursuant to the 
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plans developed under those License Articles, to ensure effective fsh  and eel passage. In 
addition, the licensee shall monitor effectiveness of: (i) the channel modifications [as 
specified in the Comprehensive Operations and Flow Plan as approved by the 
Commission on June 24, 2003 (103 FERC ¶ 62,178)]; and (ii) the full depth louvers in 
the first level of the canal system pursuant to a plan to be filed with the Commission on 
or before July 1, 2004 [as specified in License Article 408(c) above]. 

The effectiveness monitoring plans shall include the specific provisions for 
monitoring the effectiveness of the specific facility, as well as a schedule for: (1) 
implementation of that plan; (2) consultation as described in Co) below concerning the 
results of the monitoring; and (3) filing the results, the resource agencies' and other 
parties' comments, and the licensee's response to the comments, with the Commission 
and the Massachusetts Department of Environmental Protection. 

Co) The licensee shall follow the consultation process described in License Article 
420, and shall also provide copies of all reports to the Connecticut River Atlantic Salmon 
Commission. 

(c) The Commission reserves the right to require changes to the effectiveness 
monitoring plans. Implementation of any provision outlined in the plans shall not 
commence until the Commission notifes the licensee that the filing is approved. The 
licensee shall implement the plan(s) as approved by the Commission, including any 
changes required by the Commission. 

Artict~ 414. 
(a) Except as otherwise provided in License Articles 410412 above, the licensee 

shall prepare an annual construction plan for fishway construction to be undertaken in 
that coming year, in consultation as described in Co) below. A draft of that construction 
plan will be provided to the resource agencies and other parties on or before January 31 
of each year, containing the detailed plans and schedule for fishway construction to be 
undertaken during that calendar year; the construction plan shall be designed to avoid 
interruption of the operation of the fish lifts at the Project. The licensee shall file the 
construction plan with the Commission and Massachusetts Department of Environmental 
Protection on or before February 28 before the applicable construction period 
commences .  

Co) The licensee shall follow the consultation process described in License Article 

420. 

(c) The Commission reserves the right to require changes to the proposed 
construction schedule. The licensee shall implement the construction plan as approved 
by the Commission, including any changes required by the Commission. 

Article 415. Authority is reserved to the Commission to require the Licensee to 
construct, operate, and maintain, or to provide for the construction, operation, and 
maintenance of, such fishways as may be prescribed by the Secretary of the Interior or 
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the Secretary of Commerce, as appropriate, pursuant to Section 18 of the Federal Power 

Act. 

Article 416. 
(a) The licensee shall implement the Threatened and Endangered Species 

Protection Plan (T&E Plan) as approved by the Commission on June 6, 2003 (103 FERC 
¶ 62,131) covering the federally and state endangered shortnose sturgeon (dcipenser 
brevirostrum), federally threatened and state endangered bald eagle (Haliaeetus 
leucocephalus), federally threatened and state endangered Puritan tiger beetle (Cicindela 
puritana), federally endangered and state endangered dwarf wedge mussel (Alismidonta 
heterodon), and state endangered yellow lampmussel (Lampsilis cariosa). 

(b) The licensee shall follow the consultation process described in License Article 
420 with respect to any proposed modifications to the T&E Plan. 

(c) The Commission reserves the right to require changes to any proposed 
modifications to the T&E Plan. The licensee shall implement the modified T&E Plan as 
approved by the Commission, including any changes required by the Commission. 

Article 417. 
(a) The licensee shall implement the Invasive Species Monitoring Plan as 

approved by the Commission on August 20, 2001 (96 FERC ¶ 62,174) to monitor purple 
lcosestrife (Lythrum salicaria), water chestnut (Trapa natans), and zebra mussel 
( Dreissena polymorpha) in Project waters. 

(b) The licensee shall follow the consultation process described in License Article 
420 with respect to any proposed modifications to the Invasive Species Monitoring Plan. 

(c) The Commission reserves the right to require changes to any proposed 
modifications to the Invasive Species Monitoring Plan. The licensee shall implement the 
modified monitoring plan as approved by the Commission, including any changes 
required by the Commission. 

(d) lfat  any time during the term of the license, the U.S. Fish and Wildlife 
Service (FWS) and/or the Massachusetts Division of Fisheries and Wildlife (MADFW) 
demonstrate that purple loosestrife, water chestnut, or zebra mussels are significantly 
affecting fish and wildlife populations at the Project and control measures are needed, 
and the Commission agrees with those determinations, the Commission may require the 
licensee to cooperate with the FWS and the MADFW to undertake reasonable measures 
to control or eliminate these species in Project waters. 

Articlf 418. 
(a) The licensee shall implement the Comprehensive Recreation and Land 

Management Plan (CRLMP) for the Holyoke Project, as approved by the Commission on 
(__. FERC ¶ _____). The CRLMP includes a Recreation Plan, Land Management 

Plan, and Buffer Zone and Riparian Management Plan. 
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(b) The licensee shall follow the consultation process described in License Article 
420 with respect to the CRLMP, and shall also consult with Town of South Hadley, City 
of Holyoke, Connecticut River Channel Marking Committee, Connecticut River 
Grecnway State Park, Trustees of Reservation, U.S. National Park Service, Pioneer 
Valley Planning Commission, local marinas. 

(c) The Commission reserves the right to require changes to any proposed 
modification to the CRLMP. The licensee shall implement the modified plan as 
approved by the Commission, including any changes required by the Commission. 

Article 419. 
(a) The licensee shall implement the Cultural Resources Management Plan as 

approved by the Commission on June 27, 2001 (95 FERC ¶ 62,274) (CRMP). 

(b) The licensee shall follow the consultation process described in License Article 
420 with respect to the Cultural Resources Management Plan. 

(c) The Commission reserves the right to require changes to any proposed 
modification to the Cultural Resources Management Plan. The licensee shall implement 
the modified plan as approved by the Commission, including any changes required by the 
Commission. 

Article 420. The licensee must comply with the conditions imposed upon it in 
Part IV of the Settlement (and the Appendices referenced therein) covering the Holyoke 
ProjecL as filed with the Commission on March 12, 2004. 

With respect to a plan, modification to a plan, or work to be undertaken pursuant 
to the Settlement, the licensee shall first provide a draft of such plan, modification to a 
plan, or description of work to the resource agencies [U.S. Fish and Wildlife Service 
(FWS), NOAA National Marine Fisheries Service (NOAA Fisheries), Massachusetts 
Division of Fisheries and Wildlife (MADFW), Massachusetts Department of 
Environmental Protection (MADEP)] and to the other parties (Trout Unlimited and 
Connecticut River Watershed Council), providing a minimum of 30 days for review, 
comment and recommendations prior to filing the plan with the FERC and the MADEP. 
Prior to filing the plan or description of work with the FERC and the MADEP, the 
licensee shall obtain the concurrence and/or approval of that plan/work from the resource 
agency or resource agencies as follows: (1) FWS and/or NOAA Fisheries for a plan/work 
which may impact a resource for which FWS and/or NOAA Fisheries have 
respons~ilitias under the Endangered Species Act CO.S.C. §1531, etseq.); (2) MADFW 
and/or MADEP for a plan/work which the MADFW and MADEP have responsibilities 
under the Massachusetts Endangered Species Act (M.G.L.c. 131A); (3) MADEP for a 
plan/work that is required by the Water Quality Certification issued by the MADEP on 
February 14, 2001 (as incorporated in Article 421); and/or (4) FWS and/or NOAA 
Fisheries for all decisions on measures needed for fish passage, fish passage design 
drawings, and fish passage implementation schedules for which the FWS and/or NOAA 
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Fisheries have specific statutory responsibility under the Federal Power Act (with such 
concurrence and/or approval not unreasonably withheld, and with any refusal to 
concur/approve to be based on sound science). 

The licensee shall include with the filing with the FERC and the MADEP 
documentation of  consultation; copies of  comments and recommendations on the 
proposed plan, modified plan and/or work after it has been prepared and provided to the 
resource agencies and the other parties consulted, and specific descriptions of  how the 
comments are accommodated by the licensee's proposed plan and/or work. If the 
licensee does not adopt a recommendation by an agency or other party [other than a 
recommendation by an agency(ies) from which the licensee shall obtain prior 
concurrence and/or approval, as described in (1), (2), (3) and (4) above], the filing shall 
include the licensee's reasons, based on project-specific information. 

Article 421. The licensee shall comply with the Water Quality Certification 
issued by the Massachusetts Department of  Environmental Protection (MADEP) on 
February 14, 2001 (pursuant to the settlement of  the state adminisla-ative appeal of  the 
1999 Water Quality Certification), as extended by MADEP in writing. All ofthe 
conditions of  the 2001 Water Quality Certification are incorporated into this License 
Article and are conditions on the License. A copy of  the 2001 Water Quality 
Certification is attached to the License as Appendix _ _  

Art lde  422. [unchanged from 1999 License Order] 
(a) In accordance with the provisions of  this article, the licensee shall have the 

authority to grant permission for certain types of  use and occupancy of  project lands and 
waters and to convey certain interests in project lands and waters for certain types of  use 
and occupancy, without prior Commission approval. The licensee may exercise the 
authority only if the proposed use and occupancy is consistent with the purposes of  
protecting and enhancing the scenic, recreational, and other environmental values of  the 
project. For those purposes, the licensee shall also have continuing responsibility to 
supervise and control the use and occupancies for which it grants permission, and to 
monitor the use of, and ensure compliance with the covenants of  the instrument of  
conveyance for, any interests that it has conveyed, under this article. If  a permitted use 
and occupancy violates any condition of  this article or any other condition imposed by 
the licensee for protection and enhancement of  the project% scenic, recreational, or other 
environmental values, or if  a covenant of  a conveyance made under the authority of  this 
article is violated, the licensee shall take any lawful action necessary to correct the 
violation. For a permitted use or occupancy, that action includes, if  necessery, canceling 
the permission to use and occupy the project lands and waters and requiring the removal 
of  any non-c, omplying structures and facilities. 

(b) The type ofnse and occupancy of  project lands and waters for which the 
licensee may grant permission without prior Commission approval are: (1) landscape 
plantings; (2) n o n - c o ~ i a l  piers, landings, boat docks, or similar structures and 
facilities that can accommodate no more than 10 wateremfl at a time and where said 
facility is intended to serve single-family type dwellings; (3) embankments, bulkheads, 
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retaining walls, or similar structures for erosion control to protect the existing shoreline; 
and (4) food plots and other wildlife enhancement. To the extent feasible and desirable to 
protect and enhance the project's scenic, recreational, and other environmental values, the 
licensee shall require multiple use and occupancy of  facilities for access to project lands 
or waters. The licensee shall also ensure, to the satisfaction of  the Commission's 
authorized representative, that the use and occupancies for which it grants permission are 
maintained in good repair and comply with applicable state and local health and safety 
requirements. Before granting permission for construction of  bulkheads or retaining 
walls, the licensee shall: (1) inspect the site of the proposed construction, (2) consider 
whether the planting of  vegetation or the use of  riprap would be adequate to control 
erosion at the site, and (3) determine that the proposed construction is needed and would 
not change the basic contour of  the reservoir shoreline. To implement this paragraph Co), 
the licensee may, among other things, establish a program for issuing permits for the 
specified types of  use and occupancy of  project lands and waters, which may be subject 
to the payment e r a  reasonable fee to cover the licensee's costs of administering the 
permit program. The Commission reserves the fight to require the licensee to file a 
description of  its standards, guidelines, and procedures for implementing this paragraph 
(b) and to require modification of  those standards, guidelines, or procedures. 

(c) The licensee may convey easements or rights-of-way across, or leases of 
project lands for:. (1) replacement, expansion, realignment, or maintenance ofbridgas or 
roads where all necessary state and federal approvals have been obtained; (2) storm 
drains and water mains; (3) sewers that do not discharge into project waters; (4) minor 
access roads; (5) telephone, gas, and electric utility distribution lines; (6) non-project 
overhead electric transmission lines that do not require erection of support structures 
within the project boundary; (7) submarine, overhead, or underground major telephone 
distribution cables or major electric distribution lines (69-kV or less); and (8) water 
intake or pumping facilities that do not extract more than one million gallons per day 
fTom a project reservoir. No later than January 31 of  each year, the licensee shall file 
three copies of  a report briefly describing for each conveyance made under this paragraph 
(c) during the prior calendar year, the type of  interest conveyed, the location of  the lands 
subject to the conveyance, and the nature of  the use for which the interest was conveyed. 
If no conveyance was made during the prior calendar year, the licensee shall so inform 
the Commission and the Regional Director in writing no later than January 31 of  each 
year. 

(d) The licensee may convey fee title to, easements or rights-of-way across, or 
leases of  project lands for:. ( l)  construction of  new bridges or roads for which all 
necessary state and federal approvals have been obtained; (2) sewer or effluent lines that 
discharge into project waters, for which all necessary federal and state water quality 
certification or permits have been obtained; (3) other pipelines that cross project lands or 
waters but do not discharge into project waters; (4) non-project overhead electric 
transmission lines that require erection of  support structures within the project boundary, 
for which all necessary federal and state approvals have been obtained; (5) private or 
public marinas that can accommodate no more than l0 watereraR at a time and are 
located at least one-half mile (measured over project waters) from any other private or 
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public marina; (6) recreational development consistent with an approved Exhibit R or 
approved report on recreational resources of  an Exhibit E; and (7) other uses, if: (i) the 
amount of  land conveyed for a particular use is five acres or less; (ii) all of tbe land 
conveyed is located at least 75 feet, measured horizontally, from project waters at normal 
surface elevation; and (iii) no more than 50 total acres of project lands for each project 
development are conveyed under this clause (dX7) in any calendar year. At least 60 days 
before conveying any interest in project lands under this paragraph (d), the licensee must 
submit a letter to the Director, Office of  Hydropower Licensing, stating its intent to 
convey the interest and briefly describing the type of interest and location of  the lands to 
be conveyed (a marked exhibit G or K map may be used), the nature of  the proposed use, 
the identity of  any federal or state agency official consulted, and any federal or state 
approvals required for the proposed use. Unless the Director, within 45 days from the 
filing date, requires the licensee to file an application for prior approval, the licensee may 
convey the intended interest at the end of that period. 

(e) The following additional conditions apply to any intended conveyance under 
paragraph (c) or (d) of  this article: 

(1) Before conveying the interest, the licensee shall consult with federal and state 
fish and wildlife or recreation agencies, as appropriate, and the State Historic 
Preservation Officer. 

(2) Before conveying the interest, the licensee shall determine that the proposed 
use of  the lands to be conveyed is not inconsistent with any approved Exhibit R or 
approved report on recreational resources of an Exhibit E; or, if the project does 
not have an approved Exhibit R or approved report on recreational resources, that 
the lands to be conveyed do not have recreational value. 

(3) The instrument of  conveyance must include the following covenants running 
with the land: (i) the use oftbe lands conveyed shall not endanger health, create a 
nuisance, or otherwise be incompatible with overall project recreational use; (ii) 
the grantee shall take all reasonable precautions to ensure that the construction, 
operation, and maintenance of  stractures or facilities on the conveyed lands will 
occur in a manner that will protect the scenic, recreational, and environmental 
values ofthe project; and (iii) the grantee shall not unduly restrict public access to 
project waters. 

(4) The Commission reserves the right to require the licensee to take reasonable 
remedial action to correct any violation oftbe terms and conditions of  this article, 
for the protection and enhancement of  the project's scenic, recreational, and other 
environmental values. 

(f) The conveyance of  an interest in project lands under this article does not in 
itself change the project boundaries. The project boundaries may be changed to exclude 
land conveyed under this article only upon approval of  revised Exhibit G or K drawings 
(project boundary maps) reflecting exclusion of  that land. Lands conveyed under this 
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article will be excluded from the project only upon a determination that the lands are not 
necessary for project purposes, such as operation and maintenance, flowage, recreation, 
public access, protection of environmental resource, and shoreline control, including 
shoreline aesthetic values. Absent extraordinary circumstances, proposals to exclude 
lands conveyed under this article from the project shall be consolidated for consideration 
when revised Exhibit G or K drawings would be filed for approval for other purposes. 

(g) The authority granted to the licensee under this article shall not apply to any 
part of the public lands and reservations of the United States included within the project 
boundary. 
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2001 Wate~ Quality Certification: 

Commonwealth ofMusa~uset~ Depamnem of Bnvimmnemal Protection. 
Final Wate~ Quality Certification, issued February 14, 2001 (pursuant to settlanent ofstste 
admisdscafive appeal ofthe 1999 Wste~ Quality ~ ) .  
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Paul S . ~  
s ~ m ~ m t  of H~ko 

99 Suffolk Street 
H o l ~ o ~  ~ O1O4O-5O82 

Re: .4ol wQC, Holy0tz D m  H~oclecuic  Project ~ to Extmi ~ Scheme 

Dmr Mx. I~d~ue~. 

o f ~ S ~ z  o m .  mmtc Dmmnme~ 0mas,.) sepmba ~ .=t cwmnl~'~, zan n ,qua  
for ms ~ o f t h m . ~  meet . -  -=~  -_- -. -~-~" . . . .  -~-;-~ -~-- ---'~:--. - -  ooa lmbal .h  rise 401 
WZer Qu~t~ Cm.tmm~ (WQC) ~ ame dmwMmesmmd Pm~-  Tb DqMamem 
usssmstm~ ttmt ~Oar.~s nzlmst m m : ~ t  ~ ~ ~ l~say  eum m am t m m ~  of  
ProJas o w n m ~  Jtmsam Bobbin W.m-Power C m q a ~ t o  On a t ~ D e o m ~ r  of 2001. 
Admems~ ,  0m C ~ b m  l~m a m m S ~  wi~ ~ .mmpdm smom~ 'mmmm m t  too" 
~ , m m a m l  mvkoummml asmtzsfom, md emm m l u h k t m  m ~ with ma~  
,.~uu~ umtn~ of  mummims m:batutm to fmam" .m~Umm mst pmmct nmml mmmcm ~ 
by~ l 'm ja~  

The Depmmzeat szspoads to Om axtaim mquem cemdned in ApPaZ~ "A" to ~e C/tY's 
Sqstmsba. 6 md D e c m ~  ~, ~00~ lmms u fbUows: 

~ o r b  mbba dim is ~ m i  thae sr~ no oatmndi~ 
complimm imum smodsted wi~ tim ~ 

. ~ , m ~ l i t i m ~  T~e Dqm'Unmt mxJamDdJ am H O ~  is w m S ~  to dm, doP new 
cS~afiomllXUUneuzs to memmu cemplimce wi~  ~ -  nm'of"dv~ operation cmslifi°n- 
The D q m m a t  will astmd ttn dmflbn for lK3&~ m b u d m ~  of 8 Final nm'of-dva" 
opersticu and mcai tm18 phm until lanuary 31, 2004. However, tbc Depm'usn~ stares 
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pdor to de~dioa of eech s~tion. 1"oo DePa~U~/is ~nmll~8 wilh HCM~ to 
detazadne tho most q~z-oizism iocmim to m m m n  the Poad olemimz taxi tho 
l)q?m.tmeat will need to ~ move d m  t c ~ v  spproving the final plsn- 

Rubb~ dam immdlzfico wzs complcagl in Novczoba" of 2001 • 

csutblish~ ba:an~ the lmbi~ flow dmmmstmtion covdm:tzd bY HC,'&B in I)ecanb~ of 
2001 was nzlequate. HG&~ must dmzmmm~ tl~ smmammm~ ofccmplimcewith 
these condisiom to msous~ ~Smcy ~ ooce spin- 'rhe smomce ~mcim 
voqui~ a dmzmmuztion with Bucul~ ~ fizai and coaa~ w s t a  s u : f ~  ~ v ~ o m .  A 
danomUsfon of  robber dsm #1 (S.Haiicy side) as the point of  releme will also be 

The Deps:tmaZ will egtend the deadli~ fi~r ~ a plms to 
ra t i sm-b~  flow to the thn~ ~ in tl~ b,A~ss sm, ch flora Nowanba" 1, 2001 umil 
Jmmm'y 31, 200~. T ~  DzpsrUneut undamnds  tbst ~ modif ics~u made in the P~ t  ~o 
the ~ side oftbe chsnmfl l w  b c c o ~  a b m ~  to the p m m ~  of~mL ~ ,  

August 31.2004 becm~ sired w a e  trapped in tbo summar of2002 midsis  pmblqn 
mu~ l~.a~Mmmed m soon u pmss%,le. TI~ ~ n~l~Tn= a l~a~ to hddaw 
H o l ~  cimmsel fish pman~ modifics~m by,Tamu=y 3 I, 200"~..'r'l~l~m'tmmt atZm 
t im comUmtim o f d m n ~  mod i f i c~m Cot fish p a m ~  mint ~ compXemd ~ 
D~c=s~a" 31, 200S. I f i t  is detmm~ed flint dmm=l, mcdificstimm~m' fl°w n~limtbuti°u 
sm needed, d~y will be l ined m dz:.malts of  a flow danmmzdioh study t im will be 
c o u d u c ~  upms c a n p ~ m  oftbo fish p m m ~  d m m l  ~ - 

• m e  Depatmmt t - -  m~ maived me ramtm ~ m  for s z ~ - - - - '  

n~qumtmd am , . , m ~ , ~  ,,,,,~'w 8q~emd~a.. IS, 20(]~. "r l~ Dqm.tmmnt w,.u noc azmma 
dmtdltno am0r f~m~hm. ~d. mq=Tame ~ d t h o  lL~,~m l~ahin oa~ wedc o fdm ~ano cd ~ 
~,n- k~tm'. ,lko DqLmmnmt mtm~m t~saZ ~,,, ehtmb~idnaxl tm~let warm" n~N~co dmmntimJ f ° r  
l m l z ~  tefamcal  k HO&B~ S e p t a n ~  6, ~ 0 ~  asmimmmqumt ieua, l t J i m ~  

~J 

mu~ abo bo ~md w ~ D~s~a ofFsW~= md ~ ~ 
md me U~ Sa~ Fmh md W~m~ Sa~ COSFW~ 
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of a irmM Flow Flio~llm~io~ Plm ~I. ¢omplia~e wi~ 11~ I~O vi~o~ of~ ~ m  k 

. ~  Tl~Dcimmzmt matin thc ~)1 WQC dora nztui~the sulaniuico ofm 
Low Flow ~ Pkn within thug mmths ofismmace of the W'QC. The. 
Depmmzm~ will mmazi t l~ deadline until Jmmm'y 31, 2004 to Mlow complmion of 
louver e~a:tivmms studies witbln 1 to 2 y a p  site,, x'hll dqpth louva'hmalkfica. 

• rl~ tutmim Cmml S ~ e m  Operation Plm wm suiznitted to and 
mpprov(xl by lhe I ~  

. ~  21m Dep,rtmeut x.~pu~m a oopy of ~ re~ulm o f l ~  cmml l ~ m ~  
m:udy..ll~ D q ~ m ~  will no~ -**Ibim ~bz~ Mlow HC,&B ~o m ~  mml m~mmn ~ 
x , ~ p m m m m w i m ~ d  Imk:m~ llowm m]oo~. ~ m m ~  m,2oo2 
m e ~ g  in Holyo~ ~dr~hoklm~ dlacum~l the ~ of ~dlow~ ! ~  pkm 100 
cfs ttuou~ tbe dmlpated Holyokc ,-.---~ units to satisfy canM min~z nnflow 
ratuinunm~ .1~  ~ gequmtsthat the details ofthis plm be submitted u an 
sddaxtum to me c a ~  l e d a ~  studY. The DepsmnaU wiU a t a ~  O= ~ ~ 
S u b ~  tb0 -cmml m~issmm flow plan fi.om May 14, 2001 until Decanba' 31 • 2003. 

Thc lntegim Cm~ Dtswdown Plm w u  subm/tt~ to m~d Zl~gn~v~! bY 
tt~ D~pausmc 

• nw ~ m ttmt m s m m i ~  mme flow tbroash e"  cmd 
dudnZ me dnm, dram paiod ram, be nealai m pmmct m m m .  bat a~  momt  of flow 
Ires not ~ b e m  emblis~d. ,1be Dqm.mmst will as:trod ~ dea l l~  fw  saknifZZ~ a 
ptm ~ me ~ u z 6 m  md ~ ~ , q m ~  mmmm ~ me crest m~,mn d m ~  
~a,domz, mxn ~me , .  ~00~ um'] Da:anba 3], 200~. 

~m Dq.mn~ tmm0m~m w m ~  ~ mm~- -~ m~ 
ida ~ l b ~ m ~ d m m m m ~  ~ ~btn  o~  ~ d ~  d ~  d 
IZ~is letm. w 1he D q m m m ,  ~ md l ~ l l ~  m, akl~m to MADLY, md me 
Demmm,mst,mmmamZd~. 

~ Dep,m~mm, m,mm,,~-* m impk=mm~ mobab~e ~ 
....~ ~ dqmmm md ckxm~om fiml, pmqp ~ w*m zec~Mmd ~ ~ 
submtuaS ~o MADmb. MADe, W, U S I ~  md N]m~ far MADm' q,Pmvd q m  

• rim Dapmmm wm = m d , ~ ,  dmd~  uml Jm~ 2. 2003. 

C.=~:~.-~. i,~al(ll tiM,--- l C,,,,,.b-,,,~,-~- TIN ~!1 dep~ kzzvaz w ~  knmiledin 
Octot~ of2002. 11m Dqmmm~ will zssmd Ihe a'''u~" f°r m°dtfk:stim~ °fb°th fmh 
li/ts far 40.0~0 c~  openflms mm'l Novazbm" 31, 200~ bamm H(]~/] is ~111 c°mul(ins 
with 1momm qpmcim on bow brat to modi~ ~ l i ~  
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O , - 4 e m  14~a~2~ f 1 ~ _  2 C ~ -  Th~Dqpszun~mmeth=t ~ 
conmm:tion phms m l  ~ for ~ 2003 mnmoc6~ Ywr res t  be submit~ e th~ 
resomces qm~ie8 I/sted in ~ 14Co)by 7mmm'Y 3 I, 2003. Howev~, the 
D~m~ma~ ~,~h ~ pare w combine ~ H ~d Ph~e m ~ m  ~ ~ 
semon b~innins July I, 2004 and rod/rig Mmr, h 3 I, 200~. 2"he thn~ plmse omsaru~ion 
plm wt, proposed by the j Ix~ject o w ~ .  HC,&E bel/ev~ tim ~e mmm~t/m 
can be bern c~mplea~lin ~ Ires . c o n d O m  seema md the stakdmld~ 8gre~ 

r ~ t / ~  14(a'~t'plmse3 ~ a n ~ -  The Dqmrtme~will exte~theDecemb~ 
31, 2003 de~ine for completion ofituns (i)0 ('n'), ('m'), ('~), md (v) dud~ Plmem 
cemtmefion until Mm, h 31, 200~. The Dept:tment understmds tim the nmu:ce 
a ~ m  ~ Ih~ m ~  bar rock (Condit~em 14(aX3Xvi)), may not be the mint 
eE~c~ve ~ for dowmm.~ fi~h p a m ~  T ~  ~ ~ H(M~E~ 
submimion of a stalin repm.t oa U~ .4Jdm Lad~ Phsm 2 nmeamch PmJmn m~! ~ 
of the Stnrsmn WoddnS (h~p by ~mma'y 3 I, 2003. Tlm ~ may mq~m 
consW~ion of ~he No. 2 ov~f~w chsmd banie~. Th~ #2 owdlow is known Io ~ p  
sh~l and mlmon. I~ q~I~m ~ th~ condi~ms l i~d to prech~ mmm~i°n ofe"  
ban-ie~ m Im~ 12 of the 401 WQC me notbeing met byHG&~. S ~ ,  HG&E 
u m ~ d  tlm m m ~  s ~ c / m  ~ ~ , w o e d  not ~ ~ #2 ov~'~ow dm~n~ f i s h l ~ m ~  
s~ma bee/ram a bmier h n  ~ t  Imm Imi~- ~ ,  Cal~ SlUr of MADFW d b ~ x l  

this would net lmppm. Mr. SsJt~" ebocrved h nm:lxeds of dmd 8t the head ° f  tim #2 d~uin. 
whet.e they were meet h 'k~  ttq~ped whm dm wxtcr wm turned ofl~ 

.r~ v q x ~ t  ~ t a ~  eat ~ d m i ~  ~ m m i o ~  ~ m~. 
sd3edak8 fer ~ e  2003 emmmetim yem" mint be sutsm'Ued to d~e r e m u ~  qPamet 
listed in C~md~mn 14(b) by J ' ! m y  31, 20~. 

Tbm DeperUnmg will extmd tim dmdline fur HO&E to e ~  a Pim Io 

~o ~ mtudy mint be nbat~tmd to i o  Depm'unmt b7/8mmm7 31.2004- The 
Dopm.tmmt mmm nmt H ~  mint 8bo s t u ~ a n  emomtvmnm o r b  mak ramv~ 
complemd hMa~h of 2001, The ~mly ~mll inob~ ~ b moMtmi~ fish 
l~a~ m bo~ lho IBm -,~ W--, mllm~ mmmo~ -~/br smmslm~ em'm~ ~ wlxh 
only lbdloy l m m ~  md wi~ ady Hadl~ 2 nnbe,-  ~ m m t , b o m e =  
~ to ~bo West BmUmme Oem by ldm~h 31, 2003 md mlm~. apbmto Judy 
mo ~ ofm~h m~tmmJom b~ Damber 31.200Z "rim m,u~of~i ,  
effec~vumm ,,ndy mint be mb~tmlto tin Dq=rmmt by Demnber 31.20~. 

~,m~Bim.L4h~ Tbo Dep a 1 ~  wln atend tlm ' ~ ' m "  fQr a=nplimm with ~ 
ccadititm unt/l ~o md olqSme m ~ u m u c 6 ~  " ~ ~  s ~ s  k t  HO&.B mug 
pther stndy reauh flr one yesr after llm pbm is in effect md ml~/t  a rqm~ of such 
r e ~  io t ~  m o m ~  a g m m  witlm aix mon~ o f ~  r ' - I  nmk-  
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Tim Dqmllmm~ awsit~ HO&.L~ mbadmi(m of  sm upda~ ~m Fam~ 2 
onsotn8 nmemch at Alden I . z ~  

The Depm~mt  is very concaned thzt HG&E did not study u p m l m  
eel p4mase facility pom'bifit~ during the summer of  2002 as required- The Depm'aamt 
states that this requiranmt must be completed by October 31, 2003. 

The Depmtma~ mctmds the deadli~ for ~ a pbm for 
shin.throe stu~uou up, sm~n and downstnnun passagu un~ December 3 I, 2003 due to 
a~oing wodc of the Stargam Wos~ng Group and awaits HG&E's submission o f sm 
update on the Gnmp's activities January 3 I, 2003. 

~ ~ will cxteud the d e , ~  for HO#~ to submit t ~  sipaisn 
nmnsgcm~ plms from Febmm~ 14, 2002 u~il Apdl ~0. 2003. 

The D c p m m ~  sums that the focus bf this plan is diffamt from tim 
required by ~ 13(d). l~(d) rcfe~ to axlsnsmmi specim zp~cificaUy affvc~ by 
c a ~  opasems m t  ~ p~m n ~ e d b ~  21Co) is mo~ tsm~ m scope and i~c~c .  ~ 
aslss~aed specia p o m ~  seated  by ac~/vi~ies U~dnS p ~ e  ~ h o m  ~ P r O ~  
bOtuldsl~. 

• 11~s l e~r i s  noCinlmdedW serve as a ~ o f t h e  401 W(~K~. "l~e401 
WQC nanaim In effect as odsinany issued. However, the Dep~tmem's use of the 
p~ase-extmd the deadrm~ in 0sis leuer mmm euz the .Dq,~utma.. win not pmue civ~ 
~ pmalfim for HG&~'. ~ n n e  to mmp~ wi~ the m~sina1401 WQC 
dmdllnm, as Ires m H ~  ~ an O~e sWukanam bY ttw sPeC/fic datm , ~  froth 
h a u ~  If HO&B fm'b to amspkm its o b l / ~ k m b y  ~ e  da/m set flzth hauin (or ~ e  
datm in e ~  4 0 1 W ~  ~r  ,,.- obfisatiom em d~s ~t~r dam ~ tt~ DePatmaZ 

OC: 

m i m D . H a ~ s m  
ActtwZ D ~ u ~  l~Siomd C ~ o r  

of  P.moun~ P s ~ o n  

D e h ~  D e m e n ~ l ~ X 3 C  ~ 
Robin l ~ &  D ~  C~BRO 
Caleb S k ~  M ~  Di~kion of l r n ~  md W ' ~  
Tom ~:m~, ~ g iv~  Wreathed Comml 
Vou Po~, T ~ ¢  uuruu~d 

I 

g 



]nofflclal FERC-Generated PDF of 20040315-0078 Received by FERC OSEC 03/12/2004 in Docket#: P-2004-000 

4~ 

m 

I 

I 

E x s c ~ v s  Omcs  m, I I N V ~ ~  A~a~S 
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W m ~ m  I~maTOmL OF~cs 

3F, a, m u ~  ~ u u ~  

]It,,T~N n~olr l~uo"n,Dnc~ 

m w . i , ~ .  
emnlalm~ 

c,e~ ~ o m m  a ~  Dq~m 

J 

n 

m 

g 

dam 

a 

~ Mr. Z)w~ImU),o 

a ~ d s o ~  amaM~ m ~a~m.'Zl~o~pao~ o r b  ~mmdio~ a~adv~ b no ~lmndO, b Zdmk=l~ 

~ ~ ~mmmu me~',4ml~ au~jld ~ b  mmmm~T m Ommmt~ ~ ~ m~ omhm m'~ ~ ~ 

~ ~  m ~ - ~  i k i " ' ~ V ~ h  b ~  • 
mm~U~mbr ~mmI~a~ ~ Fd~m7 ~ ~ 4m Wdmr (~mma~r C,d~mkm(~)&Im~O). Im~ms nm~ 

t;.~ ~ T - -  orglm~tlmm~ umq~lmm¢ I ~  Ommm~lmmP IlL ~lnm 401 lm'(2C. . 

• i~nm~V-_-_ ~ . . . .  ~ .  m ~ - ~ - ~ a l m m ~ b l l a m d W ,  w W n u ~ , m o ~ m l m m k . a ,  mllry~pmm 
,mdh aammtmma grim ~ dPi I mm~,lm .iohmmd..4~anmdh~l~ h l D q ~ m ~  Im mmqLmkka ~ b lm~ 
~ d ~ } ,  • m l  - • t l o w n o ~ o m a ~ n ~ a i H ~ t ~ b d i n o J D ~ d ~  
C ~  J ~ ' W ~  ~ ' l ~ t ~ i n u l t m d i d  a t n e l l ~  X ~  ~"lPlalm0ah~ and Wlmnl~ 
{ 8 1 d ~ m d ~ - ' h  - ' "  : ' "  " - -  pro* SS *d'*s- 4el l g I ~  ] ~ - , , , *  b ,*-,1~ k m .  
ol~ueiio admiL ¢mmhskB *moq dm IfaStmi~]rmtm m~ smlt k ~ ] [ ~  do~kdm b nmimT~, 
nmmSm~e~ ~ am~adm.d'dB IHm~m ~7  din. 

d l  

~mm'mmnoWmaJ(mgm~ " - . -  _ - - . .  - " .  

Q a,Ja~ ~ ' P w  
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e m n ~ k j ~  ud  m d ~ l o d ~ m ~  au~ b ~mmmn~ ~ a J ~  --'~" aMUw~m dao- .  ~" a ~ ,  

• Jl~h ieuu. u, u ~  l ~ u i l d  io . m ~  u s um~llacloa ottlu 40n WQC. "Fhe 401 ~ mm/m !~ ~ ~ ~l~mll~ 
lmn,:d, Uowo,w, b l)q~,tmat',, tmu~m~ ~dds iaenr ~ n,- b Dqm'mu,t wg~ " "  pmuo c~-g 

w~Qmm; ~ .  

c= L~CdhWW~O 
~ m  

. L ~  

~ mmmgmr 
~ W~mm~mnM 
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P s u l S ~  
~ ot 'n~m o p m , a ~  
at3,~rSot3~b om& memdo ~ m a  
s ~ S u e ~ S u ~  
e~,ntm ~.A 010~,50S2 

Rm ~1 WQC. Hon~m Dm lt:~m~Ui~ l~oj~¢. ~lum~ U~ llxtm~l Coummmton Sd~dulo 

~ r r ,  Vuahu~. 

Iho C l q r o ~ O i m  & m o c ~  Depamma~s 0i0a~J)  0oeober 31, 2OO3 mq~md~io 
l ~ m l ~ ¢  UG 2 0 ~ ' u a m ~  mqum~ h ' m  ommwm of",,m to cmmp~ ~mdlmiou ~ n ~ .  
. ~  ml l m m p  m n4~i~.  !~  mmrmm x40)o~am 401 w m r  ~ m ~  Ca~Laa~ ( w ~  • 

oo mdd~iaml tmlmnmioulmmuml 8 am NoWm~ 21-~200S ~ Ommltmim 
T e u ~  ~ - - " : ' - - - "  ~ e  = ' _ = .  " - -~  -_- ~ amkml~mSmTandpaxummt~ 
mmmm~ a n o m o d k ~ a ~  ~ ~  an~ wlXl ~ ~ S o ~  J~adle~ -xdu, n ~  
~hl sml~bw.s-=, k h  i J ~  ==.' ".- ~ i ~ t  ~ , ~ , l m o f m ~  ml ~ ~ flmuiplm 
, , b ~ l ~  So ~ !~=nm~.  m l  b dmt m a m m  ,SmmW ~ m k  h q ~ H m . ' i f  

Catifl,=cs fl=,s.'- p,@~t Is , ~ W n c q m n m m d  ~ i s  ,p ,~,= ~ m  ~o ~ md 
meffJmmamt qL~Nmnut l~  tt h hn~onmk~mt ~ 4 0 1  ~ 14(D ~ ~p~lC~ 

" r i m ~  m~mm to m i n i  ~,- e~mm~ ~mumacm 140) o ~ o  w ~  m:~iug~oom 
~ l i m , ~  mlmlu~, dmmivlam: 

g 

mm 

• l ids  h h s ~ a l n  h - J ~  Im almnml~ a . ~  e d  m ~  Nhkm~p, Am~ qDmqllm0m m ~ ~ ihndmo. HfO,MimS~.  

I ~ P m a ~ W u d J W l l e ~  
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• C, canlr, nc~ sand inzL~kSmant xxnodtfl~l a l  con~l~n ~ '~" ]~9~ia~o anid~ 
• Cca~snc¢ -,,4 tnstsll a nunp ~-,,4 -,, u /~ Ikc ;~x '  ca ~ S o ~  I~sdley side. 
, c o n ~  ss ~ d~s ss p o s ~ b  ca ~ ~ w ~  o f ~ s  ~ s~l  ~ w  ~ y  

~ ~ m ~  

2005 

• 13vslns~.vlm,~ ~ Iocst~, ~ ~ tlw l~D~l)'~l~o ~de. 
2O(O5 

• Coummm pmmmmg m m m ~  
• Pedmm ei~elivmem mdlm. 

2007 
• pm~un oddi~ml eSm~veuem mudll, Ifnecemary. 

in ~ i m ~ s  n ~ m  ~a ~m~ ~ e ~ h  e ~ m  drill be ~lai ~ h  y~rwi~  th~ 
VepmUnem u d  ml~  sUdmlmldm iamlu~m~ ehe ~ Vlvl~ou o f ~  & Wilde~ 
~Dmu~ Uallmi~l ~ I  e~  Cemec~i~ River Watmdml Coun~ oa or Im~oro Mmlx I, bellim~l~ 
;,,2005. 

TI~ lell~ Is no¢.lultmded to Nmm m s mo~l~mlkm of~mn 401 ~ ~ 401 WQC remmd~ ~- 

~n ~a. l e t ~  mmm b t  ~o Depmm~win  not immm dvll admemimmi~ pma~Im for 
HOJkB,s bll!m to amply w l l  i o  O d l ~  401 WQC dmd~mm, m lemll u HO&,B mklsl~m d 
o m n m e m a m ~  q ~ m o  e~m . a  J m ~ ] m ~  ~ m 3 ~  e ~  to oomp~ b o ~ m l o m  
bye~dmm m ~ I m ~ ( ~  d ~ m i ~ m  401 WQC Jx ~ ,  oleS~km ~ eb~ ~mmr dora 
hoe emmm-~ em Delm~em ~ v e ~  em ~ ~ I - - ~ - ~ -  ~o ImmO e m e ~ m t ,  b ~ u d i ~  

a d u D .  l~mek~oa 
, ~ u e D e l ~ e , ~ m l D ~ W  
Buema of~mumePememkll 

Q= DaMm D~mmNDmV0~2~bam 
~ ~ a ~ B O  
m,~~mww~mo 
Caleb ~ 
Tom M]nm~ommmiom IU~r WaUmbed ~mm~ 
D o u ~ ~  

I 

2 

I 



Jnofflclal FERC-Generated PDF of 20040315-0078 Received by FERC OSEC 03/12/2004 in Docket#: P-2004-000 

i l l  

m m tm~mt" 

, 1 ~  I ~ m  I ~ n  
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_ ~ J .  t t m o ~ .  ", 

~mm.it. HO~, an 
Relict ~ Q I m  

Jemm M. U m l o  

December ! 8, 2003 

i 

i 
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VIA OVERNIGHT D ~ Y  

eriaa ~. Han'mstm 
AcemS Deputy S~mmd Dh~eaor 
Om.e~ ofRmmu~ Pmteaim 
Cmmnouwe~h o f ~  
Delmem~ of em'hemm~ Px~eeeou 
436 Dw~u Seea 
S p r t n g ~  MA 01103 

Hol~ke Dsm H ~ o e k ~  Proj~ (FBRC No. 2004) 
p,, , , , . ,a., ,~ to 401Woc Rmumt to Extmd Dmdlh~ 

I 

d0  

D ~  Mr. l b u b S ~  

n ~ m  ~he Ct~ d ~ / y ~ e  O.. -.-, mecele Dqmm~at 0/Om~ to ate a eml de~a  ~ ehe 
tmloilstlm e/'aew ~ ed  l U l p .  In a letter dsted Oetet~ 31~ 2003, IIG&B n~waed m 
e m m l m  e f e m  t o , ~ n  ,u- mt~mmw. Sd=equmey. SO~S hdd . m u ~  .ettJm~ 
dls~0dnns m No~mb~ 21.-22 wUb. membeo d'~l~ ~ C c m u l l ~  'l~mn (C~['), 

0,mira'). 

11m~ ~ bsw ~ ~ HOaB% ~ d~ ~-a m of 
a / ~  ~ a b pm~m ovw ~ l ~  ya~ ~ US~ of~ m ~mmmL 
HOaS ~ ~ a m  h ~m.aq ~ ~ w e- o~ 31 -~ 
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Mr. nr~n I>. l~n~ton  
• r-+-=~_.-'--=--_ 18. 

20O4 

• ~ md m w l e m ~  modified ~el co l l e c l~  on the Holyoke midc. 
• C o m l n ~  a,ml iutall a nnmp a~d a~ e~l collector oa~ tl~ Soulh Hadl~ add~- 
• C o l k ~  u mnc.h dmta u p~n'ble  on the moven~nt  o f  eel# ~ rand how fl~Y 

• Condact a n ~ d n S  ~ d y  to d ~ n i ~  if d~p  back i# #n iuu~. 

2005 

• C_,oan/ix~ to o ~ e c t  . -  anndh data,,, p~a~ble on ~:~ m o v ~ t  o/'~1# ~ nund 
how ~ . p p m ~ t ~ d ~ n  

• 13~ ,~ ,e  wbem to i o c ~  ~ on'a~ Holyoke oid~. 

2006 

• Comuuct p e n m n ~  n ~ n =  Cooth , i d a  if nec~#rY)- 
• ped'otm e f f e c ~ m a #  amdla. 

2007 

• pa~onn mdd/~nai ~ f ~ i v m ~  ~ d / w ,  if necumY. 

in ~ l w  lo k~p DdAD~ ud  oa~  .mla~dar n~llulmdy uPdamd oR ~ r a e s ~  
e f fo~ ,  prog~m ~ wUl bo flied ~ h  ~ on ~ b e ~ m  Msrch I, b q l m b ~  a,, 2005. I f ~  
b m  .n~ q~.t~n, n ~ . n ~ , , , , .  ~ ¢ ,  p~.m ~ , , ~ t , , - "  (4n3) .S'F,-~'O. 

s ~ ,  

s~emm~m orM~ko O p m ~  

Robat K.mb~ MADW' 
Doidro ~ k/ADHPSOO 
R c b ~  ]l~Colhnm, MADHP 
Jkn ~ HO~I~ 
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~ mm llg~ m ~qmm~ ~mF~ ~ ~ p~Ipmw mm~qm~dm~ ~ ~ ~ 
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WQC C4mdll~n 11d(2). Perm~mt  BYla~ Flow Man. This eonditian requires ItG&E 
to file a penmmem plm foe e/mating flows in the bypms read~. An iatedm plaa was fil~d ~ 
MADEP o~ Jamuary 21, 2003 as l~-t of ~he C ~  Opemliom and Flow Plan (COFP). 
In otd~ to develop thig pemmuamt pla~ HO&E Ima hzld two flow cknmmtmtiom with 
mkzl~zld~ in ~ 2001 md ~ i n  in May 2002. Ba~d on the~ d e m m m r a t ~  
laUtizilam~ readmd ~omemua on lamamm~ methoda for eatimating zono-of-.Iwm~ flom~ 

flowL Dining (k:tob~r HG&E lm'fogmed a field study bu~ due lo high fall flows lhe flow 

moetved, 8rid this information is cauchd to ffaudiamg tbo pemmnt~ plm f~  e/mstln~ flow in 

m ~ ~ ~ m ~ 3 1 , ~ .  

WQC CondlUom 14a(I). Modl~ lqMdlft mr O ~  to 41k000 da. Int~im mmmu~ 
fl~ to o p m ~  tl~ tideway for flow, up to 40,000 c~ we~ ~ m p l m l ~  prlor to the rout of fl~ 

pmumm~ f~  thv ¢a~adzd fidnnw. Cmatmation on thb tat~mion willbogin in 200¢ md ~ 
oompletv by Apdl 1, 2005. Acowdh~y, HG&B tmpzcffully tcquz~ m eactmaion of timo fct" 
~ itemto Apdl 1.2005. 

w o c  ~ t~e(t). Lmver ~ S t ~ s  t ~ t .  D f f i ~  ~003 n O ~  
o c a z z ~  data m ~ad pin,go at gho i o u ~  ~ t ~ .  A ,mmd md i ~ ofaho 
i m ~  ~ otwly w ~  to mmmm v d o d ~  mt fl~ Ioung. Dm t~ ~ m ~ m n y  l ~ h  fall 
nora. n o ~  m ,  rod,to ao m q ~  tt~ p o n ~  o f ~  ,,~tv. X m = ~ .  noaB n = p m ~ y  
rtqwstm m m m l m  dt~me to Mly I, 2004 ht onler to ¢ a ~  thls item. 

WQC CidMlm 14k. lqm for l h k  Trqpplg -=a Bad~g.. ~ ' f o r  a mw 

~ p l l m .  "n~o d ~ s ~  ~ hem t~m~v ~mi0d , , ,  o m u k a t ~  wlm ~ --~ bM 
- i m l a l p  ~ d ~ d b u l l  m ~ 16. 20fl~. HO&B wiIiptmdde ~ wi~ drafts of 

m ~lmsic~ o~lh~ to F ~ m ~ y  1.2004 / c~d~ m ccmpl~ Ibis im~ 

WQC o m m t ~ t 4 k ,  mm far t ~ m m m  -..~ ~ l ~ u q p  d ~ 
s t f f i ~  v w ~ g a m  t m ~  ~ dmay ~ ~ mmbm o n ~  ~ .  ~ t ~  . ~  
N o ~  piib,~,~ w dMiop a X l  S= ~ .am=i~n X b X'~@~. Tt= ,~u~=. Im.~ 
mitlam~ will pin.do ghe b s l  b a plm to pros ,gurgeon mt ~ Project. l),~elOlam~ ofa ~ml 

~ mquem m mmalm oft/me to l)eamb~ 3, 2004 to m- fl~, fml  p l ~  
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DK,,,m]~ 26. 2003 3 
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If you have may qucWlom regarding this filing, plmme c, omact me at (413) 536-9340. 

Sinomay. 

Paul S. Duclgt~ 
Supcgintmd~ of H y ~  Owmtious 

Robin K u ~  MAD~ 
Deidre Demmnd. MADBP/OOC 

Em I~mli~ HO&B 
F m d ~ ~  
Nxncy S k s n d ~  
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~ W ~ ' "  t~a6mQu~b 
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H ~  P~JI~ FERC N~. 2004 

C= ~ ,  C~:~ ' - -  -~  : : ~ I  i';. . : ~ -  : : - * f  ~ ~ - " ~ - "  A.~. _-'~___. - "  

2OOl WQC 
C,md~lms No. 

WQC 1-8 
w Q c 9  
w Q c l o  
WQCll 
wQC 12 
wQC13 
w ~  ],~ 

WQCl5  

WQC 16 
WQC 17 

WQC 18 

WQC 19 

wQc 20 

WQC21 

wQc22 

zero WQC Provision 

Con~limcz 
Run-of-Riv~ 
~ D s m  
Bypass Reach Flows 
Project Flows 
CmslO ~ o m  
Fish Passage F~ilifies 

Holyoke l~a~vay 
Moc~mi~ Scope of  
Wmk 
A~e~  to the Pmje~ 
Coopem~ 
l~m~ffitn/,maae~e~ 
A~ivifies 
Mocu~ium 

Plan 
Sale o f  La,~4 W'~tn  
• Zeoe 

w - - ,  SampU~s 
S ~ d ~ O ~ s r ~  
Proeedms 
Foree ]~jeuee 

Paratflel F ~ v ~ i  Ill the ~ ;  
,~reemmt 

No d~ange in Settlemem 
See~on 4.1 
In~,~ed I 1/01; oo c lum~ in S ~ i k , ~ .  

Secfio,, 4.4 
Sections 4.3 ~ 4.6 
Se~io~ 4.5 md 4.6 [.lxm'eem fish 
p~m~]; s ~ o u  4.7 [ ~  
l m m ~ ] ;  See~on 4.8 [eel lxmmge]; Section 
4.9 [ ~  plmm]; SecUres 4 ~ ( f ) - ~  

• ~ctJon 4.6(0) 

Not to be ~ l n m m d  in Set t lmxm 
Not to.be sddrmsed in S ~ I ~  

See Secficm 4.6 md 4.7, otbemise not to 
be sddzmsed in SeU.lemem 
Sec~o. 4.n(b). 

Not to bo oddrmmsd in Smtkmmt 

~ 4.riCo) Iw=~  Qu=~ M c m i ~  
mm) 

~ See 8(x~ion 9.1, o l h m ~ e  nc~ to be 
~ in ~ a k m m t  

J 
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Holyoke Project, FERC No. 2004 
Appendix C to Settlement Agreement 

Comparison of  License Arffcles in 1999 License Order with Proposed 
Settlement l_~_eense Aryi,.I,~ and with Provisions, of  the Seftlemenf A~,reement 

1999 
Llcense 
Articles 

301 

302 
303 
304 

305 
306 

401 

402 

403 

4O4 

405 

4O6 

407 

408 

409 

Topic covered 

Construction 
Schedule 
Design Drawings 
As-Built Drawings 
Revised Exhibit G 
for change in land 
ownership 
Headwater benefits 
Coffer dam during 
construction 
Rubber Dam 

Construction erosion 
plan 

Shoreline erosion 
remediation plan 

Water quality 
monitoring 

Run-of-River 
Operations 

B  /Can  
minimum flows; 
Flow priofitization 
Comprehensive 
operations plan 

O p e r a t i o n s  

monitoring 

o[~,-rations 

olan 

Provision in the Settlement Proposed 
Agreement Settlement License 

Article 
Revised 301 Covered in Article IV of 

Settlement by topic. 
Not changed 
Not changed 
Not changed 

Not changed 
Not changed 

Installed November 2001; not 
covered by Settlement. 
Modify consultation to be 
consistent with Section 3.3 of the 
Settlement. 
Sections 1.37, 3.3 and 4.1 l(a) of 
the Settlement; Shoreline Erosion 
Remediation Plan filed and 
approved [96 FERC ¶ 62,100 
(2001) I. 
Sections 3.3 and 4.1 l(b) of the 
Settlement; Water Quality 
Monitoring Plan filed and 
approved. 
Sections 3.3 and 4.1 oftbe 
Settlement; Evaluation of 
potential modifications to rim-of- 
fiver operations. 
Sections 3.3, 4.2, 4.3 and 4.4 of 
the Settlement. 

Section 1.1 i of the Settlement; 
Comprehensive Operations and 
Flow Plan filed and approved 
[103 FERC '] 62,178 O003)1. 

Sections 1.10 and 3.3 of the 
Settlement; Comprehensive Canal 

Unchanged 302 
Unchanged 303 
Unchanged 304 

Unchansed 305 
Unchanged 306 

Revised 401 

Revised 402 

Revised 403 

~evised 404 

Revised 405 

Revised 406 

Revised 407 

Deleted - 
duplicative of 
revised Article 407 
Revised, 
renumbered 408 

i 

I I  
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Apl~ndix C to Setflemcqtt Agreement- Comparison of 
[ k e e n  Artlclet in 1999 Llcenle Order with Proposed 
Settlement IAcense Articles/Settlement Agreement 
Project No. 2004 Page 2 of 3 

Provision in the Settlement ' Proposed 
Agreement Settlement License 

Article J 
~erations Plan filed and 

I Revised, 
renumbered 409 

1999 
Licen*e 
Articles 

410 

411 

412 

413 

414 

415 

416 

417 

418 

419 
420 

Topic covered 

I 

I 
Habitat and pollution 
monitoring 

Downstream fish 
passage 

Upstream fish 
passage 

Eel passage 

Fishway operations 
monitoring and 
effectiveness studies 
Annual construction 
plans 

, Section 18 FPA 
Reservation 
Threatened and 
Endangered Species 
Protection Plan 

Mussel monitoring 
plan 

Comprehensive 
Recreation and Land 
Management Plan 
Rubber rl,m 
Cultural Resources 

Ot 
approved [103 FERC ¶ 62,130 
(2003)]. 
Sections 1.16, 3.3 and 4.1 l(e) of 
the Settlement; Fish and Aquatic 
Habitat Monitoring Plan filed and 
approved [103 FERC 1 62,175 
(2003)]. 
Sections 1.14, 3.3, 4.3(f) and 4.7 
of the Settlement; Downstream 
Fish Passage Plan filed and 
approved [103 FERC ¶ 62,165 
(2003) I • 
Sections 1.41, 3.3, 4.5 and 4.6 of  
the Settlement; Upstream Fish 
Passage Plan filed and approved 
[103 FERC 1 62,177 (2003)]. 

Settlement. 

Revised, 
renumbered 410 

Revised, 
renumbered 411 

Sections 3.3 and 4.8 of the ' Revised, 
renumbered 412 

S~'i(ons'373, 4.6(d) and 4.7(c) of I Revised, 
the Settlement. renumbered 413 

L Section 3.3 and 4.9 of the I New 414 
, Settlement. 

Sections 5.5 and 5.6 of the 
Settlement. 
Sections 1.40, 3.3, and 4.1 l(c) of 
the Settlement; Threatened and 
Endangered Species Protection 
Plan filed and approved [103 
FERC 1 62,131 (2003)]. 
Sections 1.21, 3.3, and 4.1 l(d) of 
the Settlement; Invasive Species 
Monitoring Plan filed and 
approved [96 FERC ¶ 62,174 
(2001)]. 
Sections i .12, 3.3, and 4.11(0. 

!n.qtalled November 2001. 
Sections 1.13 and 4.1 l(g) of the 

Unchanged 415 

Revised 416 

Revised 4 i 7 

Revised 418 

Deleted 
Revised, 

I 

J 
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License Articles in 1999 IAeense Order with Proposed 
SettJemestt IAeeuse Artlcles/SetUement Agreement 
Project No. 2004 

1999 
License 
Articles 

421 

Topic covered 

Management Plan; 
Programmatic 
Agreement 

Incorporation of 
Article 1V of 
Settlement 
Incorporation of 
2001 Water Quality 
Certification 
Transfers of property 
interests 

Provision in the Settlement 
Agreement 

Settlement; Cultural Resources 
Management Plan filed and 
approved [95 FERC ¶ 62,274 
(2OOl)]. 
Part 1V of the Settlement and 
Section 3.3 of the Settlement 
(consultation provision). 
Sections 2.3 and 5.7 of the 
Settlement. 

Not changed 

Page 3 of 3 

Fruposed 
Settlement License 

Article 
renumbered 419 

New 420 

New 421 

Unchanged, 
renurnbered 422 
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Holyoke Project, FERC No. 2004 
Appendix D to Settlement Agreemem 

No. 2 fh~.rflow Procedures 

APPLICABILITY 

This procedure applies to any time that the Upstream Fish Passage facilities are 
operational (that is whenever the attraction water is on). 

INSTRUCTIONS 

. The Gatehouse Operator continually monitors canal operations as part of  normal 
duties. During the periods of  time when Hadley Falls Station upstream fish 
passage is operational, the No. 2 Overflow Gates shall be maintained in the closed 
position. This applies to gate numbers 2, 3 and 4. This measure will eliminate 
migrating fish from entering the raceway near the overflow and becoming 
stranded. 

. During fish passage, the No. 2 Overflow gates can only be operated in the event 
of  a major failure of  canal automation or an emergency condition causing the 
Second Level Canal to potentially overtop the canal wall. If operation of  the No. 
2 Overflow gates occurs, the Gatehouse Operator shall immediately contact the 
Operation and Maintenance Supervisor or the Hydro Superintendent. An 
inspection of  the raceway area will be required to avoid any stranding offish in 
the pool area below the waste archways. 

3. All operations of  the No. 2 Overflow will be logged in the Gatehouse log book 
and will include the date, time, and reason for operation. 
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Holyoke Project, FERC No. 2004 
Appendix E to Satlement Agreement 
Shortnase Sturgeon Handling Plan 

Shortnose Sturgeon Handling Plan for Holyoke Dam 2004 
This plan may be updated annually as appropriate 

Shortnose sturgeon (SNS) are listed as a federally and state endangered species. 
Historically, over one hundred SNS have been lifted upstream at Holyoke Dam. With the 
use of radio tags and PIT tags, it has been determined that many SNS also migrate 
downstream of the Holyoke Dam. In the past, SNS have been found at Holyoke in the 
spillway lift, the attraction water flume, the tailrace attraction water channel, the bypass reach 
pools and the dam apron pools. This plan addresses how any SNS found at the Holyoke Dam 
will be handled and how this handling will be documented during 2004. SNS may be 
encountered by personnel during fish lift operations, at the downstream sampling station and 
in the event of stranding. Procedures for handling fish and documenting these interactions 
are outlined below. All contact information and the appropriate reporting form follow these 
procedures. All personnel counting fish at the fish lift counting windows and louver bypass 
fish sampler will be trained to properly handle SNS by Micah Kieffer or Boyd Kynard from 
USGS, Conte Anadromous Fish Research Center. 

J 

I 

. a t  

i 

a m  

Fish Lift O ~  

Due to concerns regarding the safety of downstream passage for SNS, SNS are not 
currently being passed above the Dam. Should any SNS be found in the fish lift, the licensee 
shall implement the procedures and reporting requirements outlined below. A number of 
Connecticut River SNS carry inactive radio tags that were implanted during earlier studies of 
SNS migratory behavior. All these SNS were also PIT tagged. A list of these PIT tag 
numbers will be provided to personnel counting fish. If any of these fish are captured, Micah 
Kieffer or Boyd Kynard from USGS, Conte Anedromous Fish Research Center will be 
contacted (see contact information below). They will remove the radio tags and record 
information on the internal condition of these SNS. If any SNS carrying an internal radio tag 
with an external antenna arc observed, Micah Kieffcr or Boyd Kynard from USGS, Come 
Anadromous Fish Research Center, will be contacted end will respond and assess the 
condition of these fish. 

. For each SNS detected, the licensee shall record the weight, length, and condition of 
the fish. Each SNS will be checked for PIT, Carlin, radio, or other tags (see above). 
Tag numbers will be recorded and if not previously tagged, the fish may be tagged 
with a PIT tag. River flow, bypass reach minimum flow, and water temperature will 
be recorded. All relevant information will be recorded on the reporting sheet 
(SHORTNOSE STURGEON REPORTING SHEET FOR THE HOLYOKE PROJECT, 
a copy of which is attached hereto). 

2. The licensee shall follow the contact procedure outlined below to obtain a contact 
with the appropriate ESA permit/approval for handling SNS. 

I I  

4 
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Shortnme Sturgeom Handling Plsa 
Project No. 2004 Page 2 of 6 

. 

. 

. 

If alive and uninjured, the SNS will be immediately returned downstream. A long 
handled net will be used to place the SNS in the tailrace from the deck behind the 

powerhouse. 

If any injured SNS are found, the licensee shall report immediately to NOAA 
Fisheries (see contact information below). Injured fish must he photographed and 
measured, if possible, and the reporting sheet must be submitted to NOAA Fisheries 
within 24 hours. If the fish is badly injured, the fish should be retained by the 
licensee, if possible, until obtained by a NOAA Fisheries recommended facility for 
potential rehabilitation 

If any dead SNS are found, the licensee must report immediately to NOAA Fisheries 
(see contact information below). Any dead specimens or body parts should be 
photographed, measured and preserved by the licensee until they can be obtained by 
NOAA Fisheries for analysis. 

I 

I 

I 

Ill 

/ 
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g 

I 

D o w n s t r e a m  S a m u l i n R  S t a t i o n  

SNS may be encountered by personnel operating the downstream sampling station. Due 
to the shallow depths and tight turns of the sampling station table, it may not be appropriate 
for SNS to stay on the table and return to the River through the table exiL To help monitor 
downstream passage of SNS and to minimize the likelihood of adverse affects, the licensee 
shall implement the following procedures and reporting requirements: 

I. Any SNS observed in the sampling station will be immediately removed with a net 
and placed in an appropriate holding tank. SNS will not be allowed to stay on the 
sampling station table. For each fish detected, the licensee shall record the weigh4 
length, and condition. Each SNS will be checked for Pig, Carlin, radio, or other tags. 
The licensee shall record tag numbers and, if not previously tagged, the fish may be 
tagged with a PIT tag. A number of Cormecticut River SNS carry inactive radio tags 
that were implanted during earlier studies of SNS migratory behavior. All these SNS 
were also PIT tagged. A list of these PIT tag numbers will be provided to personnel 
counting fish. Ifany of these fish are captured, Micah Kieffer or Boyd Kynard from 
USGS, Conte Anadromous Fish Research Center will be contacted. They will 
remove the radio tags and record information on the internal condition of these SNS. 
If any SNS carrying an internal radio tag with an external antenna are observed, 
Micah Kieffer or Boyd Kynard from USGS, Conte Anadromous Fish Research 
Center will be contacted and will respond and assess the condition of these fish. 
River flow and water temperature will be recorded. All relevant information will be 
recorded on the reporting sheet (SHORTNOSE STURGEON REPORTING SHEET 
FOR THE HOLYOKE PROJECT, see attached form). 

2. The licensee shall follow the contact procedure outlined below to obtain a contact 
with the appropriate ESA permit/approval for handling SNS. 

a 
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Shortnos¢ Sturgeon Handling Plan 
Project No. 2004 page 3 of  6 

. 

. 

. 

If alive and uninjured, the SNS will be immediately returned downstream. A long 
handled net will be used to place the SNS in the tailrace. 

If any injured SNS are found, the licensee shall report immediately to NOAA 
Fisheries (see contact information below). Injured fish must be photographed and 
measured, if possible, and the reporting sheet must be submitted to NOAA Fisheries 
within 24 hours, lf the fish is badly injured, the fish should he retained by the 
licensee, if possible, until obtained by a NOAA Fisheries recommended facility for 
potential rehabilitation. 

If any dead SNS are found, the licensee must report immediately to NOAA Fisheries 
(see contact information below). Any dead specimens or body parts should be 
photographed, measured and preserved by the licensee until they can be obtained by 
NOAA Fisheries for analysis. 

/ 

i 

i 
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S h o r t n o s e  S t u r g e o n  S t r a n d i n g  

The potential exists for SNS to be stranded in pools below the Darn whenever there is a 
significant change in the bypass flows or in minimum flows in the bypass reach. If this 
situation occurs, these pools need to be checked as soon as possible for the presence of  SNS 
and the following protocol shall be followed: 

1. Designated HG&E employees and fish lift operation staffmust monitor the pools 
below the Dam as soon as possible after such a change. 

2. The licensee shall follow the contact procedure outlined below to obtain a contact 
with the appropriate ESA permit/approval for handling SNS. 

. For each fish removed from the pool, the licensee shall record the weight, length, and 
condition. Each SNS will be checked for PIT, Carlin, radio, or other tags. Tag 
numbers will be recorded and if not previously tagged, the fish may be tagged with a 
PIT tag. River flow, bypass reach minimum flow, and water temperature will be 
recorded. All relevant information will be recorded on the reporting sheet 
(SHORTNOSE STURGEON REPORTING SHEET FOR THE HOL YOKE PROJECT, 
see attached). 

4. If stranded but alive and uninjured, the SNS will be moved to a pool in the bypass 
reach that will provide egress out of  the area. 

. If any injured SNS are found, the licensee shall report immediately to NOAA 
Fisheries (see contact information below), injured fish must be photographed and 
measured, if possible, and the reporting sheet must be submitted to NOAA Fisheries 
within 24 hours, l f the fish is badly injured, the fish should be retained by the 

i 

I 
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Appendix E to Settlement Agreement - 
ShortmoN Sturgeon Handling Plan 
Project No. 2004 Page 4 of 6 

licensee, if possible, until obtained by a NOAA Fisheries recommended facility for 
potential rehabilitation. 

. The licensee shall report any dead fish immediately to NOAA Fisheries (see contact 
information below). Any dead specimens or body parts should be photographed, 
measured and preserved by the licensee until they can be obtained by NOAA 
Fisheries for analysis. 

7. Contact Rich Murray (HG&E 413-536-9453; Chris Tomichek (Kleinschmidt 
Associates 860-526-2358; Bob Stint (NGS 860-810-1948). 

e l l  

I 

I 

C o n t a c t  i n f o r m a t i o n :  

If any SNS are detected - contact Conte Anadromous Fish Lab: Micah Kieffer 
(413) 863-3817; or Boyd Kynard (413) 863-3807. 

If unavailable, contact Massachusetts Division of  Fish and Wildlife 
Caleb Slater (508) 792-7270 (133); or Mark Tisa (508) 792-7270 (129). 

Within 24 hours of  any stranding event or contact with an injured or dead SNS, 
contact NOAA Fisheries Northeast Regional Office - Pat Scida, (978-281-9208) or 
Julie Crocker (978-281-9328 x6530) and fax any reporting sheets to 978-281-9394. 

I 

I l l  

Reports at end  o f  p a s u ~ e  seasons 

• At the end of  the upstream and downstream passage seasons, copies o f  all reporting 
sheets will be sent to: 

Pat Scida 
Protected Resource Division 
NOAA Fisheries 
One Blackburn Drive 
Gloucester, MA 01930-2298 

Chris Tomichek 
Kleinachmidl Associates 
161 R ive r  Street  

P.O. Box 1050 
Deep River, CT 06417 

I l l  

I 

Boyd Kynard 
S.O. Conte A n a d r o ~  Fish Research Center 
P.O. Box 796 
Turners Falls, MA 01376 

Caleb Slater 
MusachuseUs Div. Of Fi~'teries & Wildlife 
One Rabbit Hill Road 
Westboroush, MA 01581 

a l  

I 

I 
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SHORTNOSE STURGEON REPORTING SHEET FOR THE HOLYOKE PROJECT 

m 

I 

mm 

I 

d,* 

Date: Time: 

Phy.sical conditions 
Is spill being released over the dam? YES NO 
What is the approximate gaged river flow?. 
What is the approximate gaged minimum flow in the bypass reach? 
What is the approximate gaged minimum flow in the canal reach? 
Water temperature (~C): at surface and/or at bottom 

(Ex. 45,000c~) 

Are fishways operatmg (circle) YES NO Ifyes, circle one or both: TAILRACE SPILLWAY 

Is project generating? YES NO 

If yes, what units are cuffently being operating? UNITI UNIT2 

Location from where species was recovered (circle): TAILRACE LIFT SPILLWAY LIFT 
DAM APRON POOLS ATTRACTION WATER STRUCTURE CANAL BYPASS 
OTHER 
If fish lift, estimate condition of lift: EMPTY FEW FISH MODERATE FULL VERY FULL 

Species information: 
Total Length Fork length: Weight: 
Condition of fish: 

Does the sturgeon have visible injuries or abrasions: YES NO 
If Yes, circle and code area of abrasions on sturgeon diagram on back side of sheet. 

Was sturgeon previously tagged? YES NO 
Iftagged, whattype? CARL1N PIT RADIO OTHER 
What is the tag number? 

If not tegged, did you tag the fish? YES NO 
If yes, wtmt type of tag and ID number? TYPE [D# 

Commenm/othe~. 

Name of wash observer:. 

Observer's 
Signature: 

t 

m 

I 
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None 

Light 

Moderate 

Appendix E to Settlement Agreement - 
Shortuose Sturgeon Handling Plan 
Project No. 2004 

Whitening or smoothed scutcs, 
Early sign of skin abrasion. 

Early sign of redness on skin, scutes or 
fins, Erosion of skin over bony structures, 
Loss of skin pigment 

Abrasion Codes 

Heavy 

Page 6 of 6 

Large portion of skin red, scutes 
excessively worn, 
Damaged, or missing; patches of skin 
missing, 
Boney structures exposed; flaccid 
musculature. 
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Appendix F to SeUlement Agreement 

l)escri~ion of ltG&£ Proposed $~lement 
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This Appendix to the Settlement Agreement I provides background on research that 

has been previously conducted and the proposed downstream research and construction 

activities relating to downstream fish passage facilities for diadromous and resident fish that 

will be undertaken as part of the Settlement. The downstream fish passage facilities are to be 

designed, constructed and operated to: (i) prevent entrainment or impingement in the Project 

intake system, (ii) prevent injury to fish if passed over or through the dam (including through 

the Bascule Gate or through Rubber Dam Section No. 5, adjacent to the Bascule Gate) and 

onto the spillway, and (iii) ensure that all downstream migrating diadromous and resident 

fish that appear on the upstream side of the Dam shall be passed downstream without injury 

or significant impairment to essential behavioral patterns. Under the phased research and 

construction program Holyoke Gas & Electric Department (HG&E) shall implement interim 

measures to improve downstream passage and concurrently address a permanent solution for 

downstream passage for diadromous and resident fish to safely and successfully pass the fish 

without injury or significant impairment to essential behavioral patmms. The proposed 

research and construction activities set forth in this Appendix will be performed during the 

period from 20(O-2010 (under Phases 1 and 2A, as descn'bed below) or from 2004-2009 

(under Phases I and 2B, also described below) with respect to downstream fish passage. 

All plans (for studies and consU'uction) will be prepared in consultation with the 

Parties pursuant to Section 3.3 of the Settlement Agreement. The Parties to the Settlement 

Agreement are HG&E, U.S. Fish and Wildlife Service (FWS), NOAA National Marine 

I 
' Note that all definitions contained in the Settlemeut Agreement are applicable in this 
Appeadix. 
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Aplxmdlx F to Settlemeat Agreememt- 
Detailed Descriptiou of HG&E Propped Settlement 
Downstream Re~xrch and Comtructlon (2004-2009/10) 
Project No. 2004 Page 2 of 30 

Fisheries Service (NOAA Fisheries), Massachusetts Department of Environmental Protection 

(MADEP), Massachusetts Department of Fish and Wildlife (MADFW), Trout Unlimited 

(TU), the Connecticut River Watershed Council (CRWC). 

The Background Section of this Appendix F below provides a summary of previous 

research on the federally and state endangered shortnose sturgeon. The remainder of this 

Appendix provides details of a multi-phased research and construction program leading to a 

permanent solution for downstream fish passage at the Project. Phase 1 consists of research 

and studies on shortnose sturgeon and American eels that will be performed in 2004-2005. 

Based on the results of Phase I research and studies, a decision will be made at the end of 

2005 to proceed down the path of either Phase 2A or Phase 2B. Under both Phase 2A and 

Phase 2B the goal is downstream fish passage facilities for diadromous and resident fish at 

the Project that safely and successfully pass the fish without injury or significant impairment 

to essential behavioral patterns. The schedules for construction, operational changes, and 

additional studies and research are slightly different for Phase 2A and Phase 2B. Additional 

details on the construction and research to be conducted are provided below. HG&E shall 

secure all necessary permits and/or authorizations to conduct the studies and work described 

herein. 

A diagram of the Project is included as Figure No. 1 to the Settlement Agreement 

(submitted as CEH 2 concurrently with the Settlement). 

a 

m a  

I 

'CEII refers to Critical Energy Infrastructure Information, pursuant to the Commission's 
Order No. 630. 
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~ d i x  F to Settlement Agreement - 
Detanetl Deterlptlem of HG&E Prepesed Settleme, tt 
Downstream Res~treh sad Construetiea (2004-2009110) 
Project No. 2004 

1. Back2round 

During the relicensing of the Holyoke Project (from approximately 1994 to FERC 

license issuance in 1999), the parties involved in the relicensing process recognized that 

limited information was available for guidance of bottom-oriented fish, which include 

shortnose sturgeon and adult American eels. During the relicensing proceeding the NOAA 

Fisheries and FWS prescribed an angled bar rack guidance facility for the Hadley Falls intake 

area under Section 18 of the Federal Power Act (16 U.S.C. §811), as the only alternative 

identified at that time that could potentially protect shortnose sturgeon and other emigrating 

fish from entrainment in the Hadley Falls intakes and guide them downstream past the 

Project. Designs for downstream passage facilities that have been proven effective for 

bottom-oriented fish such as shormose sturgeon were not available. In addition, at the time 

of relicensing, limited Connecticut River-specific information was available on daily and 

seasonal patterns of shortnose sturgeon migration, and which life stages migrate. Holyoke 

Water Power (HWP, prior owner of the Project) embarked on a multi-phased research project 

to improve downstream passage of fish past the Project. Upon acquiring the Project in 

December 2001, HG&E continued that research program. 

During the first phase of relicensing, HWP (and subsequently HG&E) sponsored a 

multi-year shortnose sturgeon study conducted by Dr. Boyd Kynard (USGS) to determine, in 

part, when shortnose sturgeon migrate downstream (Kynard et aI. 1999). Shortnose sturgeon 

located upstream of the Dam were radio-tagged and antennas were placed at the Dam, the 

tailrace, and the Canal System to record their passing at the Project. While evidence was 

collected that demonstrated that shortnose sturgeon do migrate downstream past the Dam, 

antennas placed at the facility recorded passage ofunly a small number offish. The limited 

Page 3 of 30 
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Appendix P to Set(lememt Agreement - 
Detailed De~riptlon of HG~LE Propomd Settlement 
DownStream Research sad Conetrucflon (2004-2009/10) 
Project No. 2004 Page 4 of 30 

evidence available suggested that shortuose sturgeon may migrate downstream during high 

flow events. Even aRer this study, there was still limited information as to time of  year or 

time of  day when migration occurs. 

HWP modeled the Hadley Falls intake area using Computational Fluid Dynamics 

(CFD) to determine i fa  new angled bar rack had the potential to guide bottom-oriented fish. 

Under contract from HWP, and later with HG&E, Alden Laboratories developed the CFD 

model using information from a physical model of the Dam that included the Canal 

gatehouse and the Hadley Falls intake structures. The model indicated that a new angled bar 

rack (with a ! O-foot surface overlay) would change the surface water flow characteristics and 

had the potential to guide surface-oriented fish to the bypass gate, but would not produce 

changes in the lower portions of  the water column sufficient to guide bottom-oriented fish. 

Under the terms of  the Settlement, HG&E shall conduct additional studies and 

implement measures to achieve a permanent solution for downstream fish passage at the 

ProjecL Details of  this research and construction program are described in Sections II 

through VI below. 

I 
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11_~. Ph~_ae I - 2004-2__n~¢~: Interim Dowustrt~m Passa~,e Measur¢~ and Research 

In 2004 and 2005, HG&E shall implement modifications to facilities and additional 

research as described below. As also explained further in Part HI below, some of  the Phase 1 

research is in preparation for a decision to be made by December 31, 2005, on whether to 

implement Phase 2A or Phase 2B. In further preparation for that 2005 Decision Point, 

HG&E shall meet with the Parties on or before December 31, 2004, to review the data then 

available and discuss the research to be completed in 2005 prior to the 2005 Decision PoinL 
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Plans to implement each element of Phase l below shall be prepared and submitted to the 

Parties pursuant to Section 3.3 of the Settlement Agreement. HG&E shall consult with the 

Parties, and/or obtain the concurrence and/or approval of that plan, pursuant to Section 3.3. 

Thereafter, HG&E shall file such plans with the FERC and the MADEP, and shall implement 

such plans as approved in writing by the FERC and MADEP. 

I I  

I 
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A. Modifications to the Downstream Sampling Facility - 2004 

1. In consultation with the Parties pursuant to Section 3.3 of the Settlement 

Agreement, HG&E shall develop a plan to minimize the potential for injury to shortnose 

sturgeon if they enter the Downstream Sampling Facility, by increasing the width of the steel 

trough at the end of the wedge wire screen ramp of the Downstream Sampling Facility by 

moving the existing steel end wall back approximately i foot, and by installing a rubber 

lining on the facing of the end wall. The plan shall provide that such modifications will be 

completed by April 15, 2004 (i.e., prior to the Louver Field Study described below), and 

shall provide for effectiveness studies of the modifications in 2004, as set forth below. The 

plan will be filed with the FERC and the MADEP on or before March 1, 2004. HG&E will 

implement the plan as approved in writing by the FERC and the MADEP. 

2. Pursuant to paragraph A.I, above, HG&E shall evaluate the modifications to the 

Downstream Sampling Facility. The modifications will be evaluated through observations 

and records of the condition of any shortnose sturgeon found at the Downstream Sampling 

Facility. For each occurrence, the condition and other physical and biological parameters of 

the shortuose sturgeon will be recorded on observation sheets as set forth in the Shortnose 

Sturgeon Handling Plan (attached as Appendix E to the Settlement Agreement). HG&E shall 
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accumulate all records of  shormose sturgeon in the Downstream Sampling Facility and shall 

submit to the Parties a copy of  all completed sheets, along with a summary report, and any 

proposed further modifications (ifneeessary). If evidence of  injury is found, HG&E shall 

consult with the Parties pursuant to Section 3.3 of  the Settlement Agreement to determine if 

any additional modifications are appropriate. 

3. HG&E shall operate the Downstream Sampling Facility in accordance with the 

Downstream Sampling Facility Operating Protocol (attached as Appendix G to the 

Settlement Agreement). 

B. Analysis of potential modification to Louver Bypass Discharge Pipe - 2004 

I. In consultation with the Parties pursuant to Section 3.3 of  the Settlement 

Agreement, HG&E shall evaluate the effect of  the height of  the drop from the Louver Bypass 

Discharge Pipe to the tailrace on shormose sturgeon. HG&E shall perform a radio tracking 

study to evaluate the effect o f  the drop on shortnose sturgeon. Ten wild adult shortnnse 

sturgeon will be tagged and released into the Canal Ul~'eam of  the louver array at the 

gatehouse during a period of  flow which represents the maximum potential drop (e.g., during 

Fall 2004 if  River conditions allow). These tagged and released fish will be allowed to pass 

through the entire length of  the louver facility and return to the River. An antenna will be 

installed at the downstream end of  the tailrace and a second antenna will be installed 200 feet 

further downstream to monitor the progress of  the released fish. The antenna equipment will 

track the movement of  the released fish through the Project. In addition, after 24-hours and 

again after one week, HG&E shall survey the River downstream of  the Bypass by boat with 

tracking equipment to confirm that the released fish are alive and displaying normal 

I 
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movements and behavior. If the released fish arc alive and behaving normally, it will be 

assumed that they have successfully passed through the Louver Bypass Discharge Pipe and 

no modification to that facility is needed. 

2. If the released fish are not able to safely pass through the Louver Bypass 

Discharge Pipe and HG&E (in consultation with the Parties pursuant to Section 3.3 of the 

Settlement Agreement) det~nines it is necessary to reduce the height of the drop fi'om the 

Louver Bypass Discharge Pipe to the tailrace to enhance the survival of shortnosc sturgeon, 

HG&E shall propose how best to modify the Louver Bypass Discharge Pipe. HG&E shall 

consult with the Parties (pursuant to Section 3.3 of the Settlement Agreement) and develop a 

plan for modification of the Louver Bypass Discharge Pipe (as determined to be necessary) 

to be implemented in 2005 and op~ational for the Spring 2006 Upstream Passage Season. 

The plan shall include effectiveness testing of such modifications in 2006 after the 

modifications are implemented. A~.cr consultation with the Parties pursuant to Section 3.3 of 

the Settlement Agreement, HG&E shall file that plan with the FERC and the MADEP on or 

before April i, 2005, and shall implement the plan as approved in writing by the FERC and 

MADEP. 

3. HG&E shall determine ifa PIT tag r~Lcl~r can be placed in the Louver Bypass 

Discharge Pipe to detect any shortnosc sturgeon that may enter the bypass facility. Since 

several hundred of the shormose sturgeon in the Connecticut River have been PIT tagged 

both above and below the Dam, HG&E shall determine ifa PIT tag reader for the existing 

PIT tags on shormose sturgeon above the Project could be placed inside the pipe portion of 

the Canal louver bypass to detect and track PIT tagged shormose sturgeon that use the 

facility. If such a detection system can be installed, HG&E shall install that system by 

I 
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C. Operat ional  Changes  - 2005 

To reduce entrainment HG&E shall develop a plan, in consultation with the Parties 

(pursuant to Section 3.3 of the Settlement Agreement), to change flow prioritization from the 

Hadley Falls units to the Canal during nighttime periods from October 1 through the later of: 

(i) the time when the River temperature reaches 5 ° C., or (ii) November 30 (unless the 

Parties, in consultation pursuant to Section 3.3 of the Settlement Agreement, agree to an 

earlier time), with prioritizing the Canal fast and then regulating the Hadley Falls Station. 

HG&E shall consider the potential effect of any such changes on the federally threatened and 

state endangered Puritan tiger beetle in developing these modifications. The operational 

changes will be implemented commencing in 2005. HG&E shall also consult with the 

Parties pursuant to Section 3.3 of the Settlement Agreement to determine if additional or 

alternative operational changes will enhance downstream passage. 

HG&E shall file the plan with the FERC and the MADEP on or before December 31, 

2004, and shall implement the plan as approved in writing by the FERC and the MADEP. 

a 

a 

a 

a m  

D. Addit ional  Research and Studies  in 2004 - 2005 

HG&E shall perform additional research and studies to develop information on the 

downstream migration of shortnose sturgeon, American eels, and other migratory fish. As 

discussed in more detail below, the Phase I research will include: 

• Louver Field Study - 2004: (i) to evaluate effectiveness of the full depth louvers to 
guide shortnose sturgeon and American eels; and (ii) to evaluate the behavior of 
shortnnse sturgeon and American eels at the ramp and the entzance to the bypass pipe 
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of  the louver facility. 

CFD Modeling - 2004: (i) of  the Hadley Falls units intakes to evaluate the potential o f  
modifying the existing Hadley Falls units intake racks to be an effective interim (and 
potentially long-term) device to prevent entrainment and impingement of  fmh at the 
Hadley Falls; and (ii) of  a potential bottom weir to evaluate if such a weir would 
produce flow patterns conducive to guide bottom migrants into the Canal. 

USGS Flume Study-  2004: (i) to determine the swimming depth and behavior of  
yearling, juvenile and adult shormose sturgeon at a bar rack structure; (ii) to 
determine the threshold velocity for avoidance of  impingement/entrainment of  
yearling, juvenile, and adult shortoose sturgeon at conditions present at the proposed 
modified Hadley Falls intake racks with 2-inch spacing; and (iii) to determine if 
yearling, juvenile, and adult shortnose sturgeon can avoid impingement/entrainment 
at conditions present at a potential alternative bar rack facility with 2-inch spacing 
and velocities of about 2 feet per second (fps). 

• Eel Study - 2004: to determine the timing of  migration of  silver-phase American eels 
at the Project. 

USGS Flume Study - 2005: (i) to determine how shortnose sturgeon would respond 
to a bottom weir for guidance; and (ii) to determine how shortuose sturgeon would 
respond to a bypass entrance, integral with a rock structure. 

Bascule Gate and Rubber Dam Section No. 5 Analysis (a desk-top study) - 2005: (i) 
to identify potential solutions to the interference of  the Bascule Gate discharge on the 
entrance to the spillway fishway; (ii) to evaluate the feasibility of  using/modifying the 
Bascule Gate and/or the spillway in the vicinity of  Rubber Dam Section No. 5 
(adjacent to the Bascule Gate) to pass shortnose sturgeon, American eels and other 
migratory fish; and (iii) to investigate modifications to the Bascule Gate and/or the 
spillway in the vicinity of  Rubber Dam Section No. 5 to safely and successfully pass 
the fish without injury or significant impairment to essential behavioral patterns down 
the spillway and over the apron into the Bypass Reach. 

• Spawning Study - 2005: to identify potential spawning sites of  shorinnse sturgeon 
downstream of  the Dam. 

I. Io~ver Field Study - 2004 

The Louver Field Study will include: (a) effectiveness testing of  the full depth louver 

facilities as a guidance device, and Co) data collection on the behavior of  downstream 

migrating shormnse sturgeon and American eels as they encounter the facilities. 

m 

I t  
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Objecg~s: 

1) To test the effectiveness of flail depth louver facilities in the Holyoke Canal 
to guide downstream movement of shortnose sturgeon and American eels; 
and 

2) To evaluate behavior of downstream migrating shormose sturgeon and 
American eels at the ramp and entrance to the bypass pipe. 

HG&E shall conduct this Louver Field Study as a release-recapture study during the 

Fall of 2004 by marking approximately 50 cultured juvenile shortnose sturgeon and i 0 wild 

adult shortnose sturgeon (depending on availability and the requirements of any Endangered 

Species Act (16 U.S.C. §1531, etseq.) permit or approval applicable to these studies) and 

approximately 60 American eels, releasing them in the Canal just below the 8atehouse about 

300 feet upstream of the louvers, and recapturing them in the Bypass collection facilities 

located downstream of the louver array. The 60 shortnose sturgeon to be used will be a 

combination of cultivated and wild fish. Currently the USGS Conic Anadromous Fish 

Research Center is holding 100 one-year old shormose sturgeon that have been spawned 

from Connecticut River stock. Conic Anadromous Fish Research Center staffwill test these 

fish to determine which ones are pre-disposed to moving downstream. HG&E shall radio-tag 

and release up to 50 of these predisposed out-migrating cultured fish, track them along the 

louver system, and recover them at the fish sampler. The 60 shortnose sturseon will be 

recaptured and reused to test different flow regimes in the Canal. The ten wild adult 

shortnose sturgeon are the same shortnose sturgeon to be used in the Louver Bypass 

Discharge Pipe analysis (as discussed above in Section II-B) after this test is performed. 

Radio telemetry tags will be used to monitor fish movement along the louver array 

and through the bypass system. Antennas will be placed at several depths (surface, mid- 

Page 10 of 30 
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depth and bottom) along the length of the louvers, at the transition to the Bypass pipe, at the 

Bypass entrance, and in the First Level of the Canal System downstream of the louvers. In 

addition to release-recapture and telemetry efforts, in consultation with the Parties HG&E 

shall determine the best technology to observe the behavior offish as they encounter the 

louvers, the ramp and the bypass pipe entrance (e.g., hydroaccoustics, video). 

Sampling will be conducted both day and night. Flows through the Canal during 

testing will be varied to determine the best passage flow for shonnose sturgeon; such flows 

to be tested include 1,000 cfs, full run, and incremental flows in between those flows (e.g., 

2,000 cfs and 3,000 cfs). 

The effectiveness of the louver facility as a guidance device for shormose sturgeon 

will be determined based on consultation with the Parties (pursuant to Section 3.3 of the 

Settlement Agreement), after review of the effective rate for getting shortnose sturgeon into 

the Bypass pipe and keeping shortnose sturgeon out of the Canal; the effectiveness of the 

facilities will be evaluated based on the overall objective of downstream fish passage of 

safely and successfully passing the fish without injury or significant impairment to essential 

behavioral patterns. The effectiveness of the louver facility as a guidance device for 

American eels will be determined after review oftbe study results in consultation with the 

Parties. 

Reporting: HG&E shall summarize the data collected in a draft report including all 

data, information on the methods, study procedures and a recommendation on the 

effectiveness of the Louver facility to guide sbortnose sturgeon and silver-phase American 

eels. A draft report will be submitted to the Parties by March 31, 2005. All Parties will have 

access to any video taken during the data collection. If, based on the goals for downstream 
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fish passage stated above on page I of this Appendix F, the Parties (in consultation pursuant 

to Section 3.3 of the Settlement Agreement) agree that the Louver Facilities are not effective 

for shortnose sturgeon and/or American eels, HG&E shall consult with the Parties (pursuant 

to that Section 3.3 consultation process) to develop a plan and schedule for implementing 

additional measures to achieve the overall objective of downstream fish passage of safely and 

successfully passing the fish without injury or significant impairment to essential behavioral 

pattelTIS. 

2. Computational Fluid Dynamics (~FD) M~leling - 2004 

HG&E shall contract with Alden Research Laboratory to conduct CFD modeling of 

the Hadley Falls units with a proposed 2-inch rack to evaluate the potential of modifying the 

existing Hadley Falls intake racks to be an effective interim (and potentially long-term) 

device to prevent entrainment and impingement offish at the Hadley Falls intakes. In 

addition, Alden Laboratories will prepare a report summarizing the results of the CFD 

modeling to evaluate the potential for a bottom weir producing flow patterns conducive to 

guide bottom migrants into the Canal. 

Objectives: 

1) To determine the velocities at the intake racks along the current rack 
alignment and surface overlay fitted with 2-inch bar spacing and evaluate 
the potential for exclusion/impingement at various load levels of the Hadley 
Falls units; and 

2) To determine the hydraulic conditions and the technical parameters (height, 
length and angle) for a potential bottom weir that would produce flow 
patterns to guide shortnose sturgeon into the Canal. 

HG&E shall contract with Alden Laboratories to perform CFD modeling of the intake 

to the Hadley Falls units with a proposed 2-inch rack spacing and the existing surface overlay 

qlB 
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to evaluate the approach and through-rack velocities relative to impingement and exclusion 

offish at various load levels of the Hadley Falls units. The contract will also include CFD 

modeling of a potential bottom weir to evaluate if the weir will produce flow patterns 

conducive to guide bottom migrants into the Canal. Alden Laboratories will develop the 

CFD model using information from an existing physical model of  the Dam that includes the 

old timber crib dam, the Hadley Falls intake area, and the gutehouse. 

HG&E shall model a total of six scenarios for a potential bottom guidance weir:. 

• Model a bottom guidance weir for two different weir lengths (100 ft and 150 ft.); 

• Model two weir alignments (near-streamline direction (0 degrees) and 15 degrees 
towards the old dam); and 

• Model two weir heights (5 ft. and another height to be determined after results for 
5 ft. height simulation). 

For the simulations, the Canal flow will be fixed at 6,000 cfs and both Hadley Falls units will 

be running at 4,200 cfs each. 

RO)oran~ HG&E shall complete the Phase i CFD Modeling studies of the Hadley 

Falls intake with the proposed 2-in. racks and shall summarize the data collected in a draft 

report including all data, and information on the methods and study procedures by September 

30, 2004; to the extent possible preliminary results will be provided to the Parties by April 

30, 2004. Results of  the CFD Modeling studies of  a proposed guidance weir will be 

distn'buted to the Parties by September 30, 2004. 

3. I~ISG~; Fl,#me Study - 2004 

While there is some behavioral information available on the response of  shortnose 

sturgeon to structures, there is no information on the swimming height of  migrating shortnose 

sturgeon. Also, an understanding of  shortnose sturgeon's response to potential modifications 

I I  
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to the existing Hadley Falls intake rack structure and a potential alternative bar rack structure 

at the Holyoke Project is needed prior to modifying the existing downstream passage 

facilities or constructing a new facility. 

Objectives: 

I) To determine the swimming depth and behavior of yearling, juvenile and 
adult shortnose sturgeon at a bar rack structure; 

2) To determine the threshold velocity for avoidance of 
impingement/entrainment of yearling, juvenile, and adult shormose sturgeon 
at conditions present at the proposed modified Hadley Falls intake racks 
with 2-inch spacing; and 

3) To determine if yearling, juvenile, and adult shormose sturgeon can avoid 
impingement/entrainment at conditions present at a potential alternative bar 
rack facility with 2-inch spacing and velocities of about 2 fps. 

m 

a 

m 

Dr. Kynard of the USGS has proposed to work with HG&E to research these 

behavioral questions and HG&E shall conduct this research as part of the Settlement Work 

will be conducted in a20 ft. wide, 20 R. deep, and 120 R. long flume at the Conte 

Anadromous Fish Research Center. Shortnose sturgeon available for testing include sixty 4+ 

year cultured juveniles, twenty wild adults and juveniles, and fifty to one hundred 1+ 

yearlings (subject to the requirements of any Endangered Species Act (16 U.S.C. §1531, et 

seq.) permit or approval applicable to these studies). Before testing, the cultured fish will be 

exercised in the Exercise Flume 3 to improve their level of fitness. Previous flume testing of 

shormose sturgeon (personal communication, Dr. Kynard) revealed that they prefer to 

I 

I 

3 The exercise flume will be constructed on the outside pad at the Conte Anadromous Fish 
Research Center. It will be 8 feet by 40 feet and will be constructed of plywood with either 
steel beams or wood beam supports so that the flume could be tilted to increase velocity. 
There will also be a head tank fed by an approximately a 16-inch pipe tapped off of the 
existing 30-inch supply line to the pad. 
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migrate at night but are guided by structure better during the day. Thus, both day and night 

testing will be conducted. The tests will be separated into three parts: swimming height, 

behavior at a proposed modified Hadley Falls intake rack, and behavior at a potential 

alternative bar rack structure. 

Swimming height - Juvenile and adult shortoose sturgeon will be introduced at the 

upper end of the flume in 20 1%. deep water. They will be acclimated to depth in a Fish 

Introduction Cage and then allowed to swim freely in the flume to determine acclimation 

time. Movement rates down the flume will be monitored using telemetry. Swimming height 

ofjuvenilas and adults will be monitored using telemetry and pressure sensitive tags during 

their movement in the flume. 

Potential modified Hadley Falls intake rack structure - Flume studies will be 

performed to collect information on how shortnose sturgeon would respond to modified 

Hadley Falls intake racks (with 2-inch spacing and existing surface overlay) for a variety of 

flow regimes to determine the threshold velocity for impingement. 

Potential alternative bar rack structure - Flume studies will be performed to 

collect information on how shormose sturgeon would respond to a bar rack structure as it 

could be configured at Holyoke for velocities of approximately 2 fps. 

Reporting: By March 31, 2005, HG&E shall disUibute Dr. Kynard's report 

summarizing the results of the USGS Flume Study along with HG&E's recommendation for 

any follow up measures to the Parties. Preliminary data on the Hadley Falls intake rack 

analysis will be available and distributed to the Parties by September 30, 2004. 

4. Eel lVligratign TimlnR Study - 2004 

HG&E shall utilize data collected at the Louver Bypass Sampling Facility to develop 

am 

all 
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information on the timing of silverophase American eel migration at the Project. 

Objective: To determine the timing of migration of silver-phase American eels at the 
Project. 

In consultation with the Parties (pursuant to Section 3.3 of the Settlement 

Agreement), in 2004 HG&E shall develop a plan to collect the data from the Louver Bypass 

Sampling Facility to develop additional understanding of the timing of eel migration at the 

Project; the plan will be implemented in late Summer and Fall 2005. The date, time, 

weather, moon phase and physical parameters (i.e., water temperature, dissolved oxygen) 

will be recorded when eels are passed. 

Reporting:. The study will be completed and a draft report of study results will be 

distributed to the Parties by March 30, 2006. 

5. USGS Flume Study - 2005 

HG&E shall continue the USGS Flume Study in 2005 to evaluate the potential for a 

bottom weir and/or a rack with a bypass entrance to guide shortnose sturgeon. 

Page 16 of 30 
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Objec ts :  

I)  To determine how shormose sturgeon would respond to a bot tom weir  for 
guidance; and 

2) To determine how shortnose sturgeon would respond to a bypass en~-ance, 
integral with a rack st~cture. 

The work in 2005 will be conducted in a 10-tt. wide or 20-fl. wide flume, depending 

upon availability. Information will be collected on the guidance efficiency ofshortnoee 

sturgeon by placing a partial-height wail diagonally across the main flow direction. The 

optimal height of the wall will be determined by CFD modeling and preferred swimming 

height of the fish. Based on the results of the CFD modeling two angles will be tested in the 

i 
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flume to determine guidance efficiency. 

Information of the behavior of shortnose sturgeon at a surface, a mid-depth and a 

bottom bypass entrance will also be collected. Results from the 2004 Louver Bypass study 

will be evaluated to determine sturgeon response to ramps. 

Reporting:. By March 31, 2006, HG&E shall distribute a report summarizing the 

results of the 2005 USGS Flume Study to the Parties; preliminary data will be available and 

distributed to the Parties by September 30, 2005. 

6. E v a l u a t i o n  of  Baseu le  ~;ate an d  R u b b e r  D a m  Seef l?n No. 5 - 2005 

The Bascule Gate is currently used to release minimum flows into the Bypass Reach 

and pass outgoing surface migrants over the Dam. HG&E shall perform a desk-top study to 

investigate solutions to the interference of discharge flows from the Bascule Gate on the 

spillway entrance to the upstream passage facilities, the potential of using or modifying the 

Bascule Gate and/or the spillway in the vicinity of Rubber Dam Section No. 5 to pass bottom 

migrating fish, and how fish can be safely passed over the spillway and the apron. 

Objectives: 

1) To identify potential solutions to the interference of the Bascule Gate 
discharge on the entrance to the spillway fishway; 

2) To evaluate the feas~ility of using/modifying the Bascule Gate and/or the 
spillway in the vicinity of Rubber Dam Section No. 5 to pass shortnose 
sturgeon, American eels, and other migrating fish; and 

3) To investigate how to pass fish safely downstream through the Bascule Gate 
and/or the spillway in the vicinity of Rubber Dam Section No. 5, over the 
surface of the spillway and apron and then into the Bypass Reach. 

Visual observations and operational evidence indicate that releases from the Bascule 

Gate are interfering with attraction water flows to the entrance oftbe spillway lift. HG&E 
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shall undertake a literature review and perform a preliminary engineering evaluation to 

identify potential solutions to Bascole Gate discharge flows interfering with the spillway 

entrance. The engineering evaluation will include existing flow patterns from the Bascule 

Gate as well as potential flow patterns identified from modifications in the Bascule Gate 

area. HG&E shall investigate both operational changes and physical modifications to the 

Bascule Gate and the spillway in the vicinity of Rubber Dam Section No. 5 to identify 

potential measures to alleviate the interference of Bascule Gate discharges on attraction water 

flows at the spillway entrance. 

Although the Bascule Gate has been used to pass outgoing surface migrants over the 

Dam, questions have been raised about the safety of fish traveling over the spillway and 

apron into the Bypass Reach. HG&E shall investigate the feasibility of modifying the 

spillway and/or apron to safely pass fish from the headpond to the Bypass Reach downstream 

of the Dam. The study will include a literature review of work done at other facilities similar 

to the Project to identify potential options for modifying the spillway and apron. HG&E 

shall consult with the Parties on the results of the literature review to rank the potential 

alternatives and then perform a preliminary engineering analysis of the top three options to 

evaluate their feasibility. 

The effectiveness of nsing the Bascule Gate to pass bottom migrants has not been 

proven. As descn'bod above HG&E shall undertake an extensive research and study program 

to evaluate alternatives for passing outgoing bottom migrants. As part of this evaluation 

HG&E shall perform a preliminary engineering evaluation to determine if the Bascule Gate 

and the spillway in the vicinity of Rubber Dam Section No. 5 could be modified to safely 

pass bottom migrants. The evaluation will include a literature review of prior studies and 
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research at the Project as well as work at other facilities similar to the Holyoke Dam. The 

review will identify potential modifications to the Bascule Gate and spillway in the vicinity 

of Rubber Dam Section No. 5. HG&E shall consult with the Parties on the results of the 

literature review to rank the potential alternatives to modify the Bascule Gate area. Based on 

this ranking HG&E shall perform a preliminary engineering analysis of the top three options 

to evaluate their feasibility to safely pass the fish. These results will be factored into the 

2005 decision-making process described in Part III below. 

Report/ng:. The study will be completed and a draft report of study results will be 

distributed to the Parties by September 30, 2005. 

7. Spawnine Study - 2005 

HG&E shall undertake a shortnose sturgeon spawning study in 2005 to identify 

potential spawning sites downstream of Holyoke Darn. Prior research on shortnose sturgeon 

spawning sites has concentrated on the reach immediately downstream of Holyoke Dam; 

information is lacking for areas farther downsU'eam. 

Objective: To conduct sampling at potential sites downstream of the Holyoke Dam to 
determine if shortuose sturgeon spawn in those areas. 

m 

a 

411 

HG&E shall work with Connecticut River shortnose sturgeon researchers to 

determine potential spawning areas downstream of the Holyoke Dam based on preferred 

spawning habitat and multiple years of radio tracking information. Plankton nets will be 

deployed in targeted areas to attempt to capture sturgeon eggs and larvae. HG&E shall 

consult with the Parties (pursuant to Section 3.3 of the Settlement Agreement) and with other 

appropriate shortnose sturgeon researchers to develop a comprehensive study plan (with 

numbe~ of shortnose sturgeon subject to availability and the requirements of any 
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Endangered Species Act (16 U.S.C. §1531, etseq.) permit or approval applicable to these 

studies). The study plan will be distributed for review by the Parties before implementation. 

Report/rig:. The studies will be completed and a draft report o f  study results of  

potential additional downstream spawning sites will be distributed to the Parties no later than 

March 31, 2006. 

III.._:. D e c i s i o n  P o i n t  - 2 0 0 5  

Conceptually Phase 2A involves modifying the Hadley Falls intakes as an exclusion 

device; if  these modifications are effective for excluding fish, then HG&E shall modify the 

Bascule Gate for passage. Conceptually Phase 2B involves constructing an alternative 

exclusion device and an alternative passage device (in the vicinity of  Rubber Dam Section 

No. 5). Based on the results of  the Phase 1 research, on or before September 30, 2005, 

HG&E shall distribute to the Parties a recommendation on whether to implement Phase 2A 

or Phase 2B, as described below. At that point, the Parties will have received: (i) results of  

the 2004 USGS Flume Study with respect to the Hadley Falls intake analysis, which should 

indicate threshold velocities for entrainment/impingement of  yearling, juvenile and adult 

shortnose sturgeon; (ii) preliminary results from the 2005 USGS Flume Study of  bypass 

entrances; (iii) results from the 2004 CFD Modeling Study of  the potential to modify the 

Hadley Falls intake racks with the proposed 2-inch rack spacing; and (iv) results from the 

evaluation of  the Bascule Gate and alternative passage device (in the vicinity of  Rubber Dam 

Section No. 5). 

It is the intent o f  the Parties that HG&E shall implement Phase 2A as set forth in Part 
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IV below if: (i) the results of  the Phase 1 studies (described above) demonstrate that HG&E 

can modify the existing Hadley Falls intake racks to be an effective interim (and potentially 

long-term) device to achieve the threshold velocity for avoidance of  entrainment and 

impingement offish; and (ii) the Parties have identified a potential solution to the Bascule 

Gate discharge interference on the spillway fishway and a means of  safely and successfully 

passing the fish without injury or significant impairment to essential behavioral patterns 

down the spillway and over the apron. If the two elements (i) and (ii) above are not 

confirmed by the Resource Agencies pursuant to the process described below, then HG&E 

shall implement Phase 2B as set forth in Part V below. 

The process for determining whether HG&E shall implement Phase 2A or Phase 2B, 

as described below, shall be as follows: HG&E shall circulate the study results and HG&E's 

recommendation for Phase 2A or Phase 2B on or before September 30, 2005, and consult 

with the Parties pursuant to Section 3.3 of  the Settlement Agreement. On or before 

December 31, 2005, the Resource Agencies (FWS, NOAA Fisheries, MADEP and 

MADFW) shall notify HG&E whether they all agree with HG&E's recommendation; in 

which case, HG&E shall implement that recommendation. If the Resource Agencies do not 

all agree with HG&E's recommendation, HG&E shall then implement Phase 2B. 

a m  

a m  

I 

lv.  

Based on the Phase ! research (described above) and pursuant to the decision made in 

Part III above, in consultation with the Parties pursuant to Section 3.3 of  the Settlement 

Agreement HG&E shall implement the work and research as outlined below for further 

enhancements of  the downstream fish passage facilities. 

I 

a 



Jnofflclal FERC-Generated PDF of 20040315-0078 Received by FERC OSEC 03/12/2004 in Docket#: P-2004-000 

I 

i 

m 

/ 

i 

a 

I l l  

i 

/ 

l i b  

m 

J 

I 

a 

Appendix F to Setfiemest Agreement-  
Detniled DescrJptton of  HG&E Proposed Settlement 
Downstream RelJetrch snd Constrnction (2004-2009/10) 
Project No. 2004 Page 22  o f  30  

Under Phase 2A the Parties intend to achieve the objectives for downstream fish 

passage (as stated on page 1 of  this Appendix F) in the following way:. 

(i) HG&E shall install and construct an interim (and potentially long-term) device 
by the end of  2006 that prevents entrainment and impingement at the Project 
based on modifications of  the Hadley Falls intake racks and installation of  a new 
trash rake structure connected with the intake racks; 

(ii) HG&E shall prepare a functional design drawing of  the selected option to 
modify the Bascule Gate for safely and successfully passing the fish without 
injury or significant impairment to essential behavioral patterns and to solve 
interference of  Bascule Gate discharge on spillway fishway, build a prototype and 
field test (if nccessary) in 2006, with engineering/permitting in 2007, and 
construction in 2008; 

(iii) HG&E shall undertake additional research during the period 2006 to 2010 to 
ensure that the downstream passage facilities are effective for exclusion and safe 
and successful passage of  fish over the Dam; 

(iv) HG&E shall design, engineer, and permit: (A) an alternative exclusion 
device, and (13) an alternative passage device in the vicinity of  Rubber Dam 
Section No. 5 (if the modifications to the Hadley Falls intake racks are determined 
not to be successful as a lung-term exclusion device), for safely and successfully 
passing the fish without injury or significant impairment to essential behavioral 
patterns; with construction completed in 2009, and start of  effectiveness testing in 
2010; and 

(v) HG&E shall implement a long-term monitoring program for shormose 
sturgeon from 2011 to the end of  the Project License. 

The specific schedule is as follows: 

2OO6 
Design, engineer, permit, build and complete the modifications to the existing Hadley 
Falls intake racks and installation of  a new trash rake structure, as agreed to under 
Part Ill above (Decision Point 2005), as an exclusion device for downstream 
migrating fish including shortnose sturgeon to prevent entrainment and impingement 
at the Hadley Falls intakes. The modifications to the Hadley Falls intake racks and 
the installation of  the new trash rake will be completed by the end of  2006 (or earlier 
i fposs~le depending on River conditions and obtaining necessary permits). 

Continue to implement operational changes commenced in 2005 as agreed to by the 
Parties (through consultation pursuant to Section 3.3 of  the Settlement Agreement) to 
enhance downstream passage (as described above in Phase 1). 

41 
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Prepare a functional design drawing of the selected option to modify the Bascule Gate 
for safely and successfully passing the fish without injury or significant impairment to 
essential behavioral patterns and to solve interference of Baacule Gate discharge on 
spillway fishway. Build prototype and field test (if necessary). 

Conduct effectiveness studies of the modifications to the Louver Bypass Discharge 
Pipe if implemented in 2005, as provided for in the plan approved by the FERC and 
the MADEP (discussed in Phase 1 above); distribute results to the Patties. 

Perform radio tracking studies of shortnose sturgeon and silver-phase American eels 
(as discussed more fully in Part VI below); dism'bute results to the Parties. 

Engineer, design and permit modifications to the Bascule Gate to provide safe and 
successful passage for fish without injury or significant impairment to essential 
behavioral patterns and to solve the interference of Bascule Gate discharge on the 
spillway fishway. 

Continue to perform radio tracking studies of shortnose sturgeon (as described more 
fully in Part VI below) and use to evaluate the effectiveness of the modifications to 
the Hadley Falls intake racks completed in 2006; continue to perform radio tracking 
studies of silver-phase American eels, if necessary; distribute results to the Parties. 

Provide to the Parties the results of the effectiveness testing of the modifications to 
the Hadley Falls intake racks and other measures completed in 2006-2007, along with 
HG&E's conclusion whether or not those modifications and other measures achieve 
the goals for exclusion in Phase 2A as stated above. 

IfHG&E concludes that such modifications to the Hadley Falls intake racks and 
other measures completed in 2006-07 do not achieve the stated goals, then in 
consultation with the Parties pursuant to Section 3.3 of the Settlement Agreement 
HG&E shall commence the design, engineering, and permitting of: (i) an 
alternative exclusion device, and (ii) an alternative passage device (in the vicinity 
of Rubber Dam Section No. 5). 

If HG&E concludes that such modifications to the Hadley Falls intake racks and 
other measures completed in 2006-2007 do achieve the stated goals for exclusion, 
then HG&E shall implement a decisional process parallel to that specified in Part 
III above (for the Decision Point in 2005) to determine if the Resource Agencies 
(FWS, NOAA Fisheries, MADEP and MADFW) concur. Through that process, 
the Resource Agencies shall notify HG&E whether they all agree with HG&E's 
conclusion. 
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- If the Resource Agencies concur with HG&E's conclusion, then in 
consultation with the Parties pursuant to Section 3.3 of the Settlement 
Agreement HG&E shall design, engineer, permit, and construct the 
modifications to the Bascule Gate for fish passage and to eliminate interference 
of Bascule Gate discharge with the spillway fishway. 

- If the Resource Agencies do not concur with HG&E's conclusion, then in 
consultation with the Parties pursuant to Section 3.3 of the Settlement 
Agreement, HG&E shall commence the design, engineering, and permitting of: 
(i) an alternative exclusion device, and (ii) an alternative passage device (in the 
vicinity of Rubber Dam Section No. 5), to safely and successfully pass the fish 
without injury or significant impairment to essential behavioral patterns down 
the spillway over the apron and into the Bypass Reach, avoiding any potential 
flow interference problems with the spillway fishway, that will not only exclude 
fish from the Hadley Falls intakes without impingement, but also provide for 
safe and successful downstream passage of diadromous and resident fish. 

Continue to perform radio tracking studies of shortnose sturgeon (as described more 
fully in Part VI below) and distribute results to the Parties. 

Conduct a Population Survey for shortnose sturgeon in the Connecticut River, from 
Long Island Sound to Turners Falls (as described more fully in Part VI below) and 
distribute results to the Parties. Recapture studies will be conducted and any 
previously collected information will be used to calculate new estimates that could be 
compared to historical numbers. 

As determined to be necessary through the decision process in 2008, bid, build and 
complete construction of the device(s) (in consultation pursuant to Section 3.3 of the 
Settlement Agreement). 

Continue radio tracking studies ofshormose sturgeon (as described more fully in Part 
VI below) and distribute results to the Patties. 

Commence operation of the exclusion and passage device(s) constructed in 2009 
prior to April 1, 2010. 

Consult with the Parties (pursuant to Section 3.3 of the Settlement) to develop a plan 
to study the effectiveness ofthe exclusion and passage device(s) completed in 2008- 
2009; implement the plan; distribute results to the Parties by January 31,2011. 

Consult with the Parties (pursuant to Section 3.3 of the Settlement Agreement) to 

a.t 
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develop a long-term monitoring protocol for shortnose sturgeon during the term of the 
License for the Project, with distribution of the results annually to the Parties. If after 
2010 HG&E determines, in consultation with the Parties (pursuant to Section 3.3 of 
the Settlement Agreement), that shortnose sturgeon are not passing safely 
downstream of the Project, HG&E shall consult with the Parties (pursuant to Section 
3.3 of the Settlement Agreement) to determine a plan for re-evaluating the 
downstream passage facilities. 

Plans to implement each element of Phase 2A above shall be prepared and submitted to the 

Parties pursuant to Section 3.3 of the Settlement Agreement. HG&E shall consult with the 

Parties, and/or obtain the concurrence and/or approval of that plan, pursuant to Section 3.3. 

Thereafter, HG&E shall file such plans with the FERC and the MADEP, and shall implement 

such plans as approved in writing by the FERC and MADEP. 

1ms 
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Based on the Phase 1 research (see above) and pursuant to the decision made in Part 

III, above, HG&E shall implement the plan as outlined below for further enhancements of the 

downstream fish passage facilities. 

Under Phase 2B the Parties intend to achieve the objectives for downstream fish 

passage (as stated on page 1 of this Appendix F) in the following way:. 

(i) HG&E shall continue to implement operational changes commenced in 2005 
to enhance downstream passage of shortnose sturgeon; 

(ii) HG&E shall continue studies and research to determine the appropriate 
alternative exclusion and passage device(s), including an angled bar rack; 

(iii) HG&E shall design/permit measures and modifications in 2007 for:. (A) an 
alternative exclusion device, and (B) an altermttive passage device (in the vicinity 
of Rubbor Dam Section No. 5) for safely and successfully passing the fish without 
injury or significant impairment to essential behavioral patterns and avoiding any 
potential flow interference problems with the spillway fishway; construct in 2008, 
and start effectiveness testing in 2009; 

e 



Jnofflclal FERC-Generated PDF of 20040315-0078 Received by FERC OSEC 03/12/2004 in Docket#: P-2004-000 

i l l  

i 

I 

i 

i 

i 

J 

J 

I 

I 

m e  

Appendix F to Settk.ment Agreement- 
Detailed Descril~e• of HG&E ProlmNd Settlement 
DewnJtrum Researeh and Construction (2004-2009/10) 
Project No. 2004 Page 26 of 30 

(iv) HG&E shall undertake additional research and additional measures from 
2006 to 2009 to ensure that the downstream passage facilities are effective for 
exclusion and guidance as described below; and 

(v) HG&E shall implement a long-term monitoring program for shortnose 
sturgeon from 2010 to the end of  the Project License. 

The specific schedule is as follows: 

20O6 
Perform a full feasibility study of  options for an alternative passage device (in the 
vicinity of  Rubber Dam Section No. 5) to: (i) safely and successfully pass the fish 
without injury or significant impairment tO essential behavioral patterns down the 
spillway over the apron and into the Bypass Reach, and (ii) avoid any potential flow 
interference problems with the spillway fishway. Build prototype and field test (if 
necessary). 

Continue to implement operational changes commenced in 2005 as agreed to by the 
Parties (in consultation pursuant to Section 3.3 of  the Settlement Agreement) to 
enhance downstream passage (as described above in Phase 1). 

Consult with the Parties (pursuant to Section 3.3 ofthe Settlement Agreement) to 
develop a research and study program to evaluate alternative exclusion and passage 
device(s). 

• Perform radio tracking studies ofshortnose sturgeon and silver- phase American eels; 
distribute results to the Parties (as described more fiflly in Part VI below). 

Conduct effectiveness studies of  the modifications to the Louver Bypass Discharge 
Pipe if  performed in 2005, as provided for in the plan approved by the FERC and the 
MADEP (discussed in Phase 1 above); distribute results to the Parties. 

2007 
Design/engineer/permit: (i) an alternative exclusion device and (ii) an alternative 
passage device (in the vicinity of  Rubber Dam Section No. 5), determined in 2006 by 
the Parties (in consultation pursuant to Section 3.3 of  the Settlement Agreement) to 
safely and successfully pass the fish without injury or significant impairment to 
essential behavioral patterns down the spillway over the apron and into the Bypass 
Reach, avoiding any potential flow interference problems with the spillway fishway, 
that will not only exclude fish from the Hadley Falls intakes without impingement, 
but also provide for safe and successful downstream passage of  migratory and 
resident fish. 

• Continue to implement operational changes commenced in 2005 as agreed to by the 

I 
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Parties (in consultation pursuant to Section 3.3 of the Settlement Agreement) to 
enhance downsU'eam passage (as described above in Phase i). 

• Continue radio tracking studies of shortnose sturgeon and distribute results to the 
Parties (as described more fully in Part VI below). 

r i l l  

As designed and permitted in 2007, bid, build and complete construction of: (i) the 
alternative exclusion device, and (ii) the alternative passage device.. 

Continue to implement operational changes commenced in 2005 as agreed to by the 
Parties (in consultation pursuant to Section 3.3 of the Settlement Agreement) to 
enhance downstream passage (as described above in Phase 1). 

• Continue radio tracking studies of shortnose sturgeon and distribute results to the 
Patties (as described more fully in Part VI below). 

Conduct a Population Survey for shonnose sturgeon in the Connecticut River, from 
Long Island Sound to Turners Falls (as described more fully in Part VI below) and 
distribute results to the Parties. Recapture studies will be conducted and any 
previously collected information will be used to calculate new estimates that could be 
compared to historical numbers. 

2 0 0 9  
• Commence operation of the device(s) constructed in 2008 prior to April 1, 2009. 

Consult with the Parties (pursuant to Section 3.3 of the Settlement Agreement) to 
develop a plan to study the effectiveness of the alternative exclusion and passage 
device(s) completed in 2008; implement the plan; distribute results to the Parties by 
January 31, 2010. 

Consult with the Parties (pursuant to Section 3.3 of the Settlement Agreement) to 
develop long-term monitoring protocol for shortnose sturgeon during the term of the 
License for the Project, with distn%ution of the results annually to the Parties. If after 
2009 HG&E determines, in consultation with the Parties (pursuant to Section 3.3 of 
the Settlement Agreement), that shortnose sturgeon are not passing safely 
downstream of the Project, HG&E shall consult with the Parties (pursuant to Section 
3.3 of the Settlement Agreement) to determine a plan for re-evaluating the 
downstream passage facilities. 

Plans to implement each element of Phase 2B above shall be prepared and submitted to the 

Parties pursuant to Section 3.3 of the Settlement Agreement. HG&E shall consult with the 

I 

r i l l  
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Parties, and/or obtain the concurrence and/or approval of that plan, pursuant to Section 3.3. 

ThereaRer, HG&E shall file such plans with the FERC and the MADEP, and shall implement 

such plans as approved in writing by the FERC and MADEP. 
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VI....~. Descr ipt ion  o f  ~ tudies  in Phases  2 A  an d  2B above .  

A. Radio  T r a c k i n g  S tudy  

HG&E shall collect data and evaluate how downstream migrating shottnose sturgeon 

approach the Project; these studies will include a 5-year radio-tracking program. HG&E 

shall also review recent studies of downstream eel passage work to determine their 

applicability to the Project. If possible, the antenna arrays installed for the shortnose 

sturgeon will be used to track American eel movement through the Project. A draft detailed 

study plan addressing the eels will be developed by HG&E with input from the Parties and 

Dr. Alex Haro of the USGS, and then circulated to the Parties. ARer consultation with the 

Parties pursuant to Section 3.3 of the Settlement Agreement, HG&E shall file the plan with 

the FERC and the MADEP, and shall implement the plan as approved in writing by the 

FERC and the MADEP. 

Objectives: 

1) To determine the approach and passage route(s) of radio-tagged downstream 
migrating shortuose sturgeon; and 

2) To determine the approach and passage route(s) of radio-tagged downstream 
migrating American eels. 

HG&E shall undertake a long-term radio-tracking program to monitor downstream 

migration of shortnose sturgeon through the Project. To determine how shortnose sturgeon 

approach and pass through the Project, an array of antennas will be placed along the face of 

I 
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the louver bypass, the Bascule Gate, the Hadley Falls intakes, the louver entrance and the 

upstream and downstream end of the tailrace. Large detection zone antennas will be 

deployed to identify if any shormose sturgeon are coming to the Dam on the South Hadley 

side. HG&E shall attempt to radio tag at least 20 shormose sturgeon per year (as previously 

recommended by NOAA Fisheries in its 1999 Biological Opinion). If more than 20 

shortnose sturgeon are available for capture and tagging HG&E shall not limit their tagging 

effort to 20 fish (with numbers of shortnose sturgeon subject to availability and the 

requirements of any Endangered Species Act (16 U.S.C. § 153 I, et seq.) permit or approval 

applicable to these studies). HG&E shall attempt to capture and tag a wide range of sizes and 

ages of shortnose sturgeon; however, this study is proposed to be limited to wild fish and 

availability of the fish will determine the final size and age distribution. Stage 4 female 

shortnose sturgeon will not be tagged during this study. 

Prior to the launch of this 5-year effort, HG&E shall put together a summary of any 

new radio-tagging information, and then consult with the Parties and appropriate shortuose 

sturgeon researchers to develop a 5-year radio-tagging/tracking study plan. 

The study plan will be distributed for review and approval by the Parties before 

implementation. 

Reporting: A ~ report of study results will be ~ m ~ u ~  to the Parties no IRter 

March of the year f o l l o ~ g  each year of study. 

ma 

d 

I t  
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Appendix F to Settlement Agreement - 
Detailed Description of HG&E Preposed Settlement 
Downstream Research sad Construction (2004-2009110) 
Project No. 2004 

B. Re-estimation of  Shortnose Sturgeon Population - 2008 

Page 30 of 30 

Savoy (in prep) 4 and Dr. Kynard (personal communication at a Shortnose Sturgeon 

Work Group Meeting held on February 20, 2003) recently demonstrated that periodic re- 

estimation of the Connecticut River shortnose sturgeon population is important to tracking 

any changes in the population size. 

Objective: To re-estimate the size of the shortnose sturgeon population in the 
Connecticut River from Long Island Sound to Turners Falls. 

HG&E shall conduct an updated population estimate. HG&E shall consult with 

NOAA Fisheries to develop a sampling regime (with numbers of shortnose sturgeon subject 

to availability and the requirements of any Endangered Species Act (16 U.S.C. §1531, et 

seq.) permit or approval applicable to these studies). Recapture studies will be conducted 

and any previously collected information will be used to calculate new estimates that could 

be compared to historical numbers. 

Reporting: The study will be completed and a report of study results of potential 

changes in the shortnose sturgeon population distn%uted to the Parties no latex than March of 

the year following the last year of the study. 

a 

I m l  

d a  

a 8  

Savoy, T. (in prep). Population estimate and utilization of the lower Connecticut River by 
shortnose sturgeon. Connecticut River Ecological Study, Re-Visiting the River and the 
Ecological Impact of a Nuclear Power Plant. American Fisheries Society Monograph. 
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Holyoke Project, FERC No. 2004 
Appendix G to Settlement Agreement 

Downstream Samoline Facility Ooeratin£ Protocol 

HOLYOKE CANAL SYSTEM 

LOUVER BYPASS PIPE AND FISH SAMPLIN(~ FACILITY 
OPERATING PROCEDURES 

This procedure needs to be used when opening and closing the louver bypass pipe and operating 
the louver bypass fish sampling facility. The fish sampling facility must be staffed whenever 
It is operating in sampling mode. 

TO FILL THE PIPE WITH WATER 

The following instructions assume that the bypass pipe is empty and: 1) the upstream slide gate 
is closed; 2) the downstream slide gate is open and the pipe is empty; 3) both two-inch ball valve 
air vents are open; and 4) the sluice gates at the fish sampling facility are closed. 

Step 1. Close the downstream slide gate. 

Step 2 Open the upstream gate two inches. At this opening the pipe should fill in 
about ten minutes. 

Step 3. As the pipe fills, air should be coming out of  both air vents. When water starts to 
come out of  the downstream air vent at the access manhole, close the valve 
completely. When air stops coming out of  the upstream air vent at the canal wall, 
the pipeline is full--close that air vent. 

Step 4. Open the upstream gate completely. 

TO PLA(~E THE FA~[LITY IN SAMPLIN(~ MODE 

I l l  m ~ l  

7 
" V" I t  

Figure 1. Schematic of the louver bypass system m sampling mode. 
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Appendix (; to Settlement Agreement- 
Downstream Sampling FidHty OIg'l't~Jng Protocol 
Project No. 2004 Page 2 of 3 

The following instructions assume that the pipe is full of  water: 

Step 1 Lower diversion vane. 

Step 2. Open both sluice gates on fish sampling facility. 

Step 3. Check to see that there is no one in the fish sampling facility (all tlLree levels) and 
open the downstream slide gate slowly at a rate of  no more than two feet per 
minute. 

Step 4. Allow 3-4 minutes for the flow to reach steady state. 

Step 5. Adjust the sluice gates to achieve the desired amount of  flow over the weir into 
the sampling trough. Gates should be moved in 0.1 foot increments. Wait 1 =2 
minutes between gate adjustments for flow to return to steady state. 

TO PLA{~E THE FA{~ILITY IN NQN-SAMPLING {'BYPASS) MODE 

i 

I 

m Figure 2. Schematic of the louver bypass system in non-sampling (bypass) mode. 

d 

. m  

I 

The following instructions assume that the facility is in sampling mode: 

Step 1. Raise the diversion vane completely. 

Step 2. Check to see that there is no one in the fish sampling facility (all three levels) and 
open the downstream gate slowly, no more than two feet per minute. 

a 

I 

a 
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Appendix G to Settlement Agreement - 
Downstream Sampling Facility Operating Protocol 
Project No. 2004 Page 3 of 3 
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T O SHUTDOWN AND DEWATER THE BYPASS PIPE 

The following instructions assume that the sampling facility is in non-sampling (bypass) 
mode. 

Step I. Close the downstream slide gate slowly at a rate of  no more than two feet per 
minute. 

Step 2. Close the upstream slide gate completely. 

Step 3. Raise the manhole cover over the upstream air vent at the canal wall and open the 
valve completely. 

Step 4. Raise the diversion vane about a foot to allow flow and fish to pass under it. 

Step 5. Open the downstream slide gate 0.1 feet to drain the pipeline. Do not allow 
anything to block the flow of  air to the vent. Do not open the gate more than 0.1 
feet at this time. 

Step 6. After five minutes, open the downstream air vent. Water may come out of  the 
vent at this time. 

Step 7. When water stops coming out of  the downstream air vent, open the downstream 
slide gate to 1.0 feet. 

NOTE: Except during emergency conditions, such as a pipe break, the upstream slide gate 
~hould not b¢ ~sed to shutdQwn flow in the pipeline. This could lead to excessive negative 
pressures in the pipeline which would cause the pipeline to collapse. If you must close the 
upstream slide gate, also open the upstream air vent. 

a l l  

I 

I I  

r i l l  

at  
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Holyoke Project, FERC No. 2004 
Appendix H to Settlement Agreement 

List of Contocts 

Holyoke Gas & Electric Department: 
Paul S. Ducheney 
Superintendent - Hydroelectric Operations 
City of Holyoke Gas & Electric Department 
99 Suffolk Street 
Holyoke Mass. 01040 
(413) 536-9340; Fax: (413) 536-9353 
pdnchene@hged.com 

Fred J. Szufnarowski 
Kleinschmidt 
161 River Street; PO Box 1050 
Deep River, CT 06417 
(860) 526-2358; Fax: (860) 526-2768 
Fred.Szufnarowski@KleinschmidtUSA.com 

Nancy J. Skancke 
Law Offices of GKRSE 
1500 K St., N.W. 
Washington, D.C. 20005 
(202) 408-5400; Fax: (202) 408-5406 
nj skanck~gkrse-law.com 

U.S. Department of the Interior, Fish and Wildlife Service: 
John P. Warner, Energy/Hydropower Coordinator 
New England Field Office, U.S. Fish and Wildlife Service 
70 Commercial Street, Suite 300 
Concord, N.H. 03301 
(603) 223-2541, Ext.15; Fax: (603) 223-0104 
John_Warner@fws.gov 

U.S. Department of Commerce, National Oeeanlc & Atmospheric 
Administration, National Marine Fisheries Service: 
Pat Scida or current Endangered Species Coordinator 
Protected Resources Division 
DOC/NOAA/National Marine Fisheries Service 
One Blackburn Drive 
Gloucester, Mass. 01930 
(978) 281-9328; Fax: (978) 281-9394 
Pasquale.Scida@noaa.gov 
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Appendix H to Settlement Agreement 
List of Contacts 
Project No. 2004 Page 2 of 2 

Commonwealth of Massachusetts, Department of Environmental Protection: 
Robert Kubit 
FERC Coordinator 
Division of Watershed Management 
Department of Environmental Protection 
627 Main Street, 2 nd Floor 
Worcester, Mass. 01608 
(508) 767-2854; Fax: (508) 791-4131 
robert.kubit@state.ma.us 

Commonwealth of Massachusetts, Division of Fisheries and Wildlife: 
Caleb Slater 
Massachusetts Division of Fisheries & Wildlife 
l Rabbit Hill Road 
Westborough, Mass. 0158 l 
(508) 792-7270; Fax: (508) 792-7275 
caleb.slater~state.ma.us 

Trout Unlimited: 
Don l'ugh 
Trout Unlimited 
10 Old Stage Road 
Wendell, MA 01379 
(413) 863-3832; Fax: (413) 863-9810 
don_pugh@usgs.gov 

Connecticut River Watershed Council: 
Tom Miner, Executive Director 
Connecticut River Watershed Council 
15 Bank Row 
Greenfield, MA 01301 
(413) 772-2020; Fax: (413) 772-2090 
crwc@crocker.com 

The Town of South Hadley, Massachusetts: 
Patricia Vinchesi 
Town Administrator 
116 Main S~'eet, Suite I09 
South Hadley, Mass. 01075 
(413) 538-5017; Fax: (413) 538-7565 
townadministrator~southhadley.org 
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Holyoke Project, FERC No. 2004 
Figures to Settlement Agreement 

Figure No. I. Drawing of the Holyoke Project, showing key elements - filed separately as 
CEIl (Critical Energy Infrastructure Information, pursuant to the Commission's Order No. 
630). 

Figure No. 2. Upstream fish passage facilities elevation datum reference - attached. 

Fieure No. 3. Drawing of  upstream fish passage facilities key dimensions - filed separately 
as CEII (Critical Energy Infrastructure Information, pursuant to the Commission's Order No. 
630). 
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ELEVATION DATUM REFERENCE TABLE 

EL. 
I:LQLY..Q.~ 

TOP OF RUBBER DAM 
TOP OF DAM CREST 
1ST LEVEL CANAL EL. 
2ND LEVEL CANAL EL. 
3RD LEVEL CANAL EL. 

100.57 103.10 
97.47 100.00 
97.47 100.00 

77.47 80.00 
64.97 67.50 

EL. 103.1 HOLYOKE DATUM 

EL. 103.1 NGVD 
- 7  

2.53' DIFFERENCE 

EL. 100.57 NGVD _ ~  

RUBBER DAM 

LT~ O1Ty ~ HOL~I~L~X ~ 6 BmlL~TTIC ~LBI~q~TdB~T 

~ m  pC&~ FNOWe~'T. ~ NG ~ 
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ORIGINAL 
UNITED STATES OF AMERICA 

BEFORE THE 
FEDERAL ENERGY REGULATORY COMMISSION 

Holyoke Gas & Electric Deparlment ) Project No. 2004 

Explanatory Statement in Support of 
Uncontested Settlement Agreement 

Pursuant to Rule 602 ofthe Federal Energy Regulatory Commission's 

(Commission) Rules of Practice and Procedure [18 CFR § 385.602], Holyoke Gas & 

Electric Department ("HG&E") hereby submits the Explanatory Statement in support of 

the Setllement Agreement submitted concurrently herewith in Project No. 2004 (referred 

togeth~ as the "Settlement"). 

The Settlement addresses issues presented in the Commission's August 20, 1999, 

"Order Issuing New License and Denying Competing Application, "1 for this Project and 

is being filed jointly by HG&E, U.S. Department of the Interior, through U.S. Fish and 

Wildlife Service ("FWS"); U.S. Department of Commerce, National Oceanic & 

Atmospheric Administration, National Marine Fisheries Service ("NOAA Fisheries"); 

Commonwealth of Massachusetts, Department of Environmental Protection ("MADEP"); 

Commonwealth of Massachusetts, Division of Fisheries and Wildlife; Trout Unlimited; 

Connecticut River Watershed Council; and the Town of South Hadley, Massachusetts 

(referred to herein jointly as "Settling Parties"). This Settlement is uncontested; all key 

parties to the relicensing proceeding have signed the Settlement Agreement. 

The Settlement is intended to resolve pending issues with respect to the operation 

and maintenance oftbe Project sufficient for those Settling Parties that filed requests for 

rehearing of the 1999 License Order to withdraw their respective requests. As explained 

I 88 FERC ¶ 61,186 (1999) (referred to herein as "1999 License Order"). 
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in the Settlement, the Settling Panics request that the Commission issue an order 

approving this Settlement and incorporating the terms and conditions therein into a 

modified license (with modified license articles) for this Project, without material change 

or modification. However, the Settling Panics request that the Commission defer 

issuance of such an order approving the Settlement until: (i) NOAA Fisheries issues a 

Biological Opinion based on the Settlement, (ii) NOAA Fisheries withdraws the August 

2000 Biological Opinion, and (iii) the procedures set forth for notifying the Commission 

based on that new Biological Opinion have been completed (as explained in detail in 

Section 2.4 of the Sottlvraent and discussed further below). 

I. Background 

By its 1999 License Order, the Commission issued to HG&E's predecessor 

(Holyoke Water Power Company) a new license for the Holyoke Projcc4 which included 

a Water Quality Certification issued by the MADEP on July 28, 1999 ('9999 WQC"). 2 

A number of panies to the proceedings in Project No. 2004 (including many of the 

Settling Parties here) filed requests for rehearing of the 1999 License Order. After 

issuance of the 1999 License Order, NOAA Fisheries issued a Biological Opinion (dated 

August 18, 2000) containing reasonable and prudent alternatives and an Incidental Take 

Statement. In addition, subsequent to issuance of the 1999 License Order, the MADEP 

issued a final Water Quality Certification on February 14, 2001, (based on a settlement of 

the state administrative appeal of the 1999 WQC, hereinafter "2001 WQC"). The FERC 

has 1~kcn no action on the 2000 Biological Opinion or the 2001 WQC. 

2 The Water Quality Certification was issued pursuant to Section 401 of the Federal 
Clean Water Ac4 33 U.S.C. 1251, et scq., and the Massachusetts Clean Waters Ac4 
M.G.L.c. 21, §§ 26-53). 

2 
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In 2000 HG&E acquired the Holyoke Project from Holyoke Water Power 

Company. The Commission approved the transfer of the 1999 License to HG&E by 

order issued September 20, 2001,3 which transfer became effective on December 28, 

2001. Based on the transfer ofownership to HG&E, certain of the requests for rehearing 

were withdrawn; all remaining requests for rehearing are covered by this Settlement. 

Through extensive discussion and negotiations, and based on activities undertaken 

subsequent to the issuance of the 1999 License Order, the Settling Parties have now 

determined that the Settlement Agreement (including all attached Appendices) resolves 

all of the issues presented in the pending requests for rehearing. In support of the terms 

and conditions contained in the Settlement, the Settling Parties have provided proposed 

license articles (attached as Appendix A to the Settlement Agreement) to implement the 

technical provisions of the Settlement, as stated in Part IV thereof. The Settling Parties 

further agree that the Commission should incorporate the 2001 WQC (attached as 

Appendix B to the Settlement Agreement) into the Order Approving Settlement and the 

modified license and modified license articles for this Project. 

In March 2004 HG&E intends to file a draft Biological Assessment ("BA") at the 

Commission, consistent with the provisions of the Settlement, and request that the 

Commission reinitiate formal consultation with NOAA Fisheries with the goal of a new 

Biological Opinion being issued and the August 2000 Biological Opinion being 

withdrawn. The Settling Parties agree that this Settlement is subject to issuance of that 

new Biological Opinion (and the terms and conditions therein) so long as that new 

Biological Opinion does not contain requirements that materially exceed or differ from 

3 96 FERC ¶ 62,283. 

3 
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the provisions of the Settlement Agre~nent. Accordingly, the Settling Parties request 

that the Commission defer approval of the Settlement until NOAA Fisheries issues its 

new Biological Opinion and HG&E notifies the Commission that the Settling Parties do 

not intend to reopen the Settlement Agreement based on the new Biological Opinion (as 

set out in Section 2.4 of the Settlement). 

II. Description of Settlement Agreement 

The Settlement Agreement contains the following Parts: 

Part I sets forth the definitions applicable in the Settlement Agreement and all 

Appendices attached thereto. 

Part II contains an overview of the Settlement Agreement (including a listing of 

all Appendices attached and incorporated by reference), which describes the relationship 

of the Settlement Agreement provisions to the 1999 License Order and license articles 

contained therein, to the 2001 WQC (a copy of which is attached in Appendix B), and to 

the 2000 Biological Opinion. Part II also describes the process by which the Settling 

Parties contemplate that the new Biological Opinion (issued by NOAA Fisheries) will be 

acknowledged in the process of approving the Settlement. 

Part HI includes the Effective Date, and the process for the Settling Parties to 

amend the Settlement Agreement under limited circumstances. This Part also contains 

(at Section 3.3) the process for consultation with the resource agencies and the other 

parties with respect to plans end/or work covered in Part IV of the Settlement Agreement. 

Part IV contains the technical agreements of the Settlement Agreement. The 

technical provisions of the Settlement Agreement are further supported and described in 

more detail in Appendices D, E, F and G. The terms and conditions of Part IV are 

4 
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incorporated into the proposed settlement license articles, as set forth in Appendix A. A 

matrix showing the correlation between the license articles in the 1999 License Order and 

the proposed settlement license articles (as set forth in Appendix A) is included in 

Appendix C. 

Part V provides the reservations and obligations of the Settling Parties, including 

the process by which, upon the Settlement Agreement becoming effective (with 

Commission issuance of an order approving the Settlement without modification): (i) the 

Settling Parties will withdraw their respective pending requests for rehearing ofthe 1999 

License Order, and (ii) the FWS and NOAA Fisheries will withdraw their respective 

prescriptions submitted prior to the 1999 License Order under Section 18 of the Federal 

Power Act. This Part also contains the process by which, under limited circumstances, 

the Settling Parties may seek to reopen or amend the Settlement or the modified license 

issued based on the Settlement Agreement. Furthermore, this Part contains the 

reservations of Federal Power Act Section 18 authority by the Department of Interior and 

by the Department of Commerce, and the reservation of the authority by the MADEP 

under its 2001 WQC. 

Part VI provides that the Settlement Agreement will be null and void if not 

approved, without material modification, by the Commission on or before March 1, 2005. 

Part VH contains provisions for enforcement ofthe terms and conditions of the 

Settlement Agreement, compliance and dispute resolution. 

Part VIH contains notice provisions under the Settlement Agreement, as 

supported by Appendix H with the list of contacts for the Settlement Agreement. 



Jnofflclal FERC-Generated PDF of 20040315-0078 Received by FERC OSEC 03/12/2004 in Docket#: P-2004-000 

Part IX contains the general provisions relating to the Settlement Agreement, 

including the emergency provisions. 

Three Figures are attached to the Settlement Agreement - (1) a drawing of the 

Project with key features identified, (2) an upstream fish passage facilities elevation 

datum reference chart, and (3) a drawing of the upstream fish passage facilities showing 

certain key dimensions. Only Figure No. 2 is being provided publicly; the other two 

Figures are being provided to the Commission separately as containing Critical Energy 

Infrastructure Information (pursuant to the Commission's Order No. 630). 

Ill.  Considerations in Support of Approval 
of the Settlement Without Modification 

The Settling Parties seek approval by the Commission of the Settlement without 

modification. As confirmed in the twelfth Whereas clause of the Settlement Agreement, 

the Settling Parties agree that this Settlement is supported by substantial evidence in the 

record of this proceeding and is a fair and reasonable resolution of the issues presented in 

the pending requests for rehearing of the 1999 License Order. Therefore, the Settling 

Parties request that the Commission: (i) approve the Settlement as in the public interest, 

and (ii) adopt the proposed settlement license articles as modified license articles for the 

Project. 

IV. Information Relevant to Approval 
of the Uncontested Settlement 

To assist the Commission in its determination of whether the Settlement should be 

approved, HG&E provides the following information: 

1. What are the issues underlying the settlonent and what arc the maior implications? 

This Settlement involves issues relating to the terms and conditions appropriate 
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for the relicensing of  the Holyoke Project, No. 2004. This Settlement does not present 

major implications relative to the hydroelectric industry beyond ProJect No. 2004. 

2. Whether any of  the issues raise policy implications. 

The Commission consistently supports settlements as a tool for resolving issues 

presented in a complex matter. The Settling Parties do not believe that this Settlement 

presents any policy implications other than furthering the broad public interest o f  

favoring settlements. 

3. Whether other pending cases may be affected. 

No other pending Commission cases are affected by this Settlement. 

4. Whether the settlement involves issues of  first impression, 
or if there are any previous reversals on the issues involved. 

To the Settling Parties' knowledge, this Settlement does not involve any issues of  

first impression. Furthermore, there were no previous reversals of  law relating to the 

issues involved in this Settlement. 

5. Whether the proceeding is subject to the jnst and reasonable 
standard or whether there is Mobile-Sierra language making 
it the standard, i.e., the applicable standards of  review. 

Rule 602(g) ofthe Commission's Rules of  Practice and Procedure [18 CFR § 

385.602(g)] provides that the Commission shall approve a settlement that is fair and 

reasonable and in the public interest. As noted above, the Settling Parties believe this 

Settlement meets that standard. Therefore, the Settling Parties request approval o f  this 

Settlement without modification. 

As set forth in Section 5.8(a) o f  the Settlement Agreement, the Settling Parties do 

not inlend for this Settlement Agreement to be reopened or amended after it is approved 

and becomes effective, except under very limited circumstances. Consistent with that 

7 
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provision, the Settling Parties contemplate that any attempt by the Commission to revise 

or modify the Settlement Agreement after it becomes effective would be subject to a rigid 

stand',axl as set forth in the Mobile-Sierra doctrine. 

V. Coneluslon 

This Settlement is a reasonable and negotiated resolution of  the issues presented 

in the pending requests for rehearing on the 1999 License Order. The Settlement avoids 

fiLrther protracted litigation and provides certainty with respect to the operations of  

Project No. 2004. Therefore, the Settling Parties request that the Settlement be approved 

without modification and that the proposed settlement license articles be adopted as the 

modified license for the Project, following completion of  the Biological Opinion process 

as described above. 

8 
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ORIGINAL 
Certificate of Service 

The undersigned hereby certifies that a copy of the "Settlement Agreement" and 

"Explanatory Statement in Support of Uncontested Settlement Agreement" filed in Project 

No. 2004 are being served upon the persons listed on the official service list maintained by 

the Coramission for that Project, pursuant to Rule 2010 of the Commission's Rules of 

Practice and Procedure [18 C.F.R. §385.2010], either by first-class mail or by overnight 

delivery service. 

Dated this 12th day of March, 2004. 

By 

Paul S. Ducheney 
Superintendent of Hydro Operations 


