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INTRODUCTION 

This is an application to the Low Impact Hydropower Institute (LIHI) for re-certification of Ice House Partners 

Hydroelectric Project. The Site is located at 323 West Main Street, Ayer, Massachusetts. The property consists of 

an 11-acre parcel, which is primarily located in the southwest part of Ayer along West Main Street. A small 

portion of the property extends north into the town of Shirley and west into the town of Harvard. 

The Ice House Hydroelectric Project was originally certified by LIHI in October 2009 and was re-certified in 

August 2014 for a five-year period.  As noted in LIHI’s February 6, 2019 letter regarding the re-certification 

process, we are respectfully submitting the enclosed for Stage 1 review, based on the fact that the review process 

and standards criterion option have changed since re-certification efforts in 2014.   

 

Ice House Partners, Inc. owns and operates a hydroelectric plant at 323 West Main Street, Ayer, Massachusetts. 

Architectural resources on the property include the modern Grady Research Office Building, constructed in 

2000-2002 and the Power House constructed of brick in 1909 and significantly rebuilt in 2000-2002. Structural 
resources include the Canal for diverting the flow of the Nashua River on the south bank, built c. 1790 and the 

Dam for impounding the Nashua River and feeding the Canal, built in 1909 and repaired in 2000-2002.  

Operations consist of electrical power generation from water flow as it is diverted from the Nashua River into 
the modern head gate of the Canal and through the Power House, now equipped with modern generators.  

 

 
 
 

The Grady Research Office Building and associated structures are located in the town of Ayer on the Nashua 

River in the former mill village of Mitchellville which, by the 1890s, contained a half dozen residences and the 
current buildings’ industrial predecessors. The central existing building on the subject property is the modern 
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Grady Research Office Building at 323 West Main Street.  

 

 
 

This is joined on the north by the 1909 Victorian Eclectic and Panel Brick style Power House as well as the 

canal and dam for the power house. 
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The former Fort Devens military base is across West Main Street to the south and the Nashua River and CSX 

Railroad (north of the Nashua River) are adjacent to the north. The river is approximately 220’ wide at this point 

and attracted industrialists involved in grist milling, paper making, dye manufacture, power generation and ice 
making from 1790 to 1967. The one-story brick building formerly used as the dye house, dynamo room and later 

the ice house fell into extreme disrepair by the 1980s, was burned in 2000 and replaced with the current three 

story modern brick Grady Research Office Building.  

 
The power house, canal and dam have been repaired using historically accurate materials and designs and 

placed back into service.  

 
A portion of the property in Ayer lies between the Nashua River and West Main Street. All but the west end of the 

Ayer portion of the property is occupied by wooded wetlands.  

 

The developed portion of the Site is relatively flat and lies approximately five feet lower than West Main Street 

and approximately three feet above the Nashua River upstream of the dam. The wetlands on the east portion of the 

Site are approximately 10 feet lower than the developed area and discharge to the Nashua River east of the Site.
1
 

  

                                                             
1 Ice House Partners, Inc., Historic Properties Management Plan (Revision 2), (2009).  See Appendix H. 
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PART I. FACILITY DESCRIPTION 
 
The Ice House Hydroelectric Project (the “Project”) was issued an Order Granting Exemption from Licensing (5 

MW or less) by the Federal Energy Regulatory Commission (“FERC”) in March 2008 and is tracked as Project 

No. P-12769.  The Project is owned by Ice House Partners, Inc. It is located on the Main Branch of the Nashua 

River in the Towns of Ayer, Shirley and Harvard, the Counties of Middlesex and Worcester in the 
Commonwealth of Massachusetts. The Project is approximately ten miles downstream from the confluence of the 

North and South branches of the Nashua River. The Nashua River flows north through Massachusetts until it joins 

the Merrimack River in New Hampshire.  

 

The major Project works consist of a dam, impoundment, an intake structure, canal, power house and tail race. 

Specifically, the Project consists of eight elements: 

 

 
 

1. A 180’ composite masonry, rock-filled timber-crib frame spillway (10’ hydraulic height) with 

a low level let-down gate and crest weir boards; 

2. Left stone masonry abutment; 
3. Right stone masonry abutment; 

4. An earth island; 

5. A power canal lined with stone walls; 
6. A power canal gate inlet structure; 

7. A powerhouse with a siphon turbine pit; 

8. A tailrace power canal partially lined with stone walls. 

 

The Ice House Hydroelectric Project is located about eleven miles upstream from the Pepperell Hydro 

Company’s hydroelectric project in Pepperell, MA.  Above the project and above the confluence of 

the North and South Nashua branches are a number of dams located in the City of Fitchburg along the 

North Nashua branch and the Wachusett Dam, owned and operated by the Massachusetts Water 
Resources Authority, located in Clinton, MA.   
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Item Information Requested Response (include references to further 

details) 

Name of the 

Facility 

Facility name (use FERC project name or 
other legal name) 

Ice House Hydroelectric Project. 
Ice House Partners, Inc. 

FERC Project No. 12769 

 

Location River name (USGS proper name) Nashua River 

Watershed name  

(select region, click on the area of interest 
until the 8-digit HUC number appears. 

Then identify watershed name and HUC-8 

number from the map at: 
https://water.usgs.gov/wsc/map_index.htm

l) 

HUC 01070004 

Nashua River Watershed 

Nearest town(s), county(ies), and state(s) 

to dam 

Ayer, Shirley & Harvard 

Middlesex & Worcester County 
Commonwealth of Massachusetts 

 

River mile of dam  ~ river mile 10.6 from the confluence of 

the North Nashua and the South Nashua
2
  

 

Geographic latitude of dam 42.5528 

 

Geographic longitude of dam -71.6189 
 

Facility 

Owner 

Application contact names (Complete the 

Contact Form in Section B-4 also): 

 

Liisa Marino 

Facility owner company and authorized 
owner representative name.  

For recertifications:  If ownership has 

changed since last certification, provide 

the date of the change.  

  

Facility Owner Company:   
Ice House Partners, Inc. 

 

Authorized Owner Rep:  
Liisa Marino 

FERC licensee company name (if different 

from owner) 

See above. 

Regulatory 

Status 

FERC Project Number (e.g., P-xxxxx), 
issuance and expiration dates, or date of 

exemption 

P-12769 
March 31, 2008 

FERC license type (major, minor, 

exemption) or special classification (e.g., 
"qualified conduit", “non-jurisdictional”) 

FERC Jurisdictional 

Order Granting exemption from Licensing 
(5MW or Less)  

See Appendix A-1 

 

                                                             
2 https://www.nashuariverwatershed.org/5yr_plan/subbasins/nashua_main.htm  , April 10, 2019. 

https://water.usgs.gov/wsc/map_index.html
https://water.usgs.gov/wsc/map_index.html
https://www.nashuariverwatershed.org/5yr_plan/subbasins/nashua_main.htm
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Item Information Requested Response (include references to further 

details) 

Water Quality Certificate identifier, 

issuance date, and issuing agency name. 
Include information on amendments. 

401 Water Quality Certification Waiver 

March 26, 2007 
Issued by: 

The Commonwealth of Massachusetts, 

Executive Office of Environmental 
Affairs, Department of Environmental 

Protection 

 

See Appendix A-2 
 

Hyperlinks to key electronic records on 

FERC e-library website or other publicly 

accessible data repositories
3
 

 

See Appendix A-3. 

Power house  Date of initial operation (past or future for 

pre-operational applications) 

 

March 2012 

Total installed capacity (MW) 

For recertifications: Indicate if installed 

capacity has changed since last 

certification 
 

Nominal capacity of 0.280MW 

 

No change since original application or re-

certification 

Average annual generation (MWh) and 

period of record used 

For recertifications: Indicate if average 

annual generation has changed since 

last certification 

Previous 12 months: 

 1133 MWh 

 
~11% increase in previous 12 months 

from 2014 re-certification application. 

 
See Appendix A-4 

 

Mode of operation (run-of-river, peaking, 

pulsing, seasonal storage, diversion, etc.) 

For recertifications: Indicate if mode of 

operation has changed since last 

certification 
 

Run-of-River 

 
Mode of operation has not changed since 

re-certification. 

Number, type, and size of turbines, 

including maximum and minimum 

hydraulic capacity of each unit 

2 vertical turbines 

2 synchronous generators 

Trashrack clear spacing (inches), for each 
trashrack 

 

(4) racks with 2” clear spacing 

                                                             
3 For example, the FERC license or exemption, recent FERC Orders, Water Quality Certificates, Endangered Species Act documents, 
Special Use Permits from the U.S. Forest Service, 3

rd
-party agreements about water or land management, grants of right-of-way, U.S. 

Army Corps of Engineers permits, and other regulatory documents.  If extensive, the list of hyperlinks can be provided separately in the 

application.  
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Item Information Requested Response (include references to further 

details) 

Dates and types of major equipment 

upgrades 

May 2011 

Modernization of hydro controls 
 

Dates, purpose, and type of any recent 

operational changes 

 

 None. 

Plans, authorization, and regulatory 
activities for any facility upgrades or 

license or exemption amendments 

 

 None. 

Dam or 

Diversion 

Date of original construction and 

description and dates of subsequent dam 

or diversion structure modifications 

Original dam dates back to 1790’s 

Renovated by F&L Railroad in 1906 

Repaired by Ice House Partners in 2002. 

 

Dam or diversion structure height 

including separately, the height of any 

flashboards, inflatable dams, etc.  

Hydraulic height  

10 feet
4
 

 

Top of Crest  
216.6 feet

5
 

 

Spillway elevation and hydraulic capacity Spillway elevation  

216.6 feet 
 

Hydraulic capacity  

7,900 cfs
6
 

 

Tailwater elevation (provide normal range 

if available)  

 

Unavailable 

 

Length and type of all penstocks and water 
conveyance structures between the 

impoundment and power house 

No approach channel or penstocks. 
 

A 50’W x 109’L power canal lined with 

stone walls and a power canal gate 
structure, with (2) 8’ x 10’ operational 

inlet gates 

 

Dates and types of major infrastructure 
changes 

1999-2002 repairs to retaining walls, 
abutments, inlet canal structure and inlet 

gates. 

 

                                                             
4 Dam Safety Inspection Report, Federal Energy Regulatory Commission, Office of Energy Projects, Division of Dam Safety and Inspections, 
New York Regional Office, June 12, 2008.  See Appendix A-5. 
5
 FERC Exhibit G2 – Existing Conditions Plan, August 6, 2008.  See Appendix A-6. 

6 Dam Safety Inspection Report, Federal Energy Regulatory Commission, Office of Energy Projects, Division of Dam Safety and Inspections, 
New York Regional Office, June 12, 2008. 



Ice House Hydroelectric Project Re-Certification Application April 2019 
 

11  

Item Information Requested Response (include references to further 

details) 

Designated facility purposes (e.g., power, 

navigation, flood control, water supply, 
etc.) 

Hydropower generation 

Source water Nashua River 

 

Receiving water and location of discharge   Nashua River 

  

Conduit Date of conduit construction and primary 

purpose of conduit 

 

Not applicable. 

Impoundment 

and 

Watershed 

Authorized maximum and minimum water 
surface elevations 

For recertifications: Indicate if these 

values have changed since last 

certification  

Not applicable and unchanged.   
 

Vacuum flume operational mode (negative 

gage pressure required for 
submergence/siphoning) 

 

Normal operating elevations and normal 

fluctuation range  

For recertifications: Indicate if these 

values have changed since last 

certification 
 

Normal operating elevation for 2018: 

8.36” above dam crest (including weir 
boards). 

Gross storage volume and surface area at 

full pool 

For recertifications: Indicate if these 

values have changed since last 

certification 

Gross storage volume 

965 acre-feet @ spillway crest. 

 
Gross surface area  

137 acres @ spillway crest. 

 
Unchanged since re-certification. 

 

Usable storage volume and surface area  

For recertifications: Indicate if these 

values have changed since last 

certification  
 

See above. 
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Item Information Requested Response (include references to further 

details) 

Describe requirements related to 

impoundment inflow, outflow, up/down 
ramping and refill rate restrictions.  

Run-of-river mode: 

inflow of project equals outflow on an 
instantaneous basis and water levels above 

the dam are not drawn down for the 

purpose of generating power.  
Modifications to this operating mode for 

emergencies and/or for short periods only 

upon mutual agreement between Ice 

House Partners, MA DFW and USFWS. 
 

The refill procedure after an emergency 

drawdown or maintenance/inspection 
drawdown: 

90% of inflow to be passed downstream 

and the head pond is refilled on the 

remaining 10%.  This may be modified on 
a case-by-case basis with prior approval 

from MA DFW and USFWS.
7
 

 

Upstream dams by name, ownership and 

river mile. If FERC licensed or exempt, 

please provide FERC Project number of 

these dams. Indicate which upstream dams 
have downstream fish passage.  

North Nashua Stem 

(9) dams in the City of Fitchburg 

 

South Nashua Stem 
Wachusett Dam 

MWRA 

  

Downstream dams by name, ownership, 

river mile and FERC number if FERC 

licensed or exempt. Indicate which 

downstream dams have upstream fish 
passage 

Pepperell Dam 

Pepperell Hydro Co. Inc. 

Current filing for final FERC license 

No eel or fish passage 

Operating agreements with upstream or 

downstream facilities that affect water 
availability and facility operation 

None. 

Area of land (acres) and area of water 

(acres) inside FERC project boundary or 

under facility control.   

Exhibit G1 – Identification Map  

See Appendix A-7 

 

Hydrologic 

Setting 

Average annual flow at the dam, and 

period of record used 

2015 – 2019 Average Annual Flow: 

 

148.69 cfs 

 

                                                             
7
 Order Granting Exemption from Licensing (5MW or Less), Project No. P-12769, Federal Energy Regulatory Commission, 

March 31, 2008. 
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Item Information Requested Response (include references to further 

details) 

Average monthly flows and period of 

record used 

Period 2015-2019 Average Monthly CFS 

calculated from average monthly height of 
water over the dam crest. 

 

JAN 131.89 cfs 
FEB 156.95 cfs 

MAR 132.00 cfs 

APR 327.75 cfs 

MAY 92.82 cfs 
JUN 56.09 cfs 

JUL 37.84 cfs 

AUG 74.49 cfs 
SEPT 109.94 cfs 

OCT 202.57 cfs 

NOV 327.25 cfs 

DEC 219.75 cfs 
 

Location and name of closest stream 

gauging stations above and below the 
facility 

ABOVE DAM 

South Nashua – Water St Bridge/ Clinton 
(USGS 01095503) 

 

North Nashua – near Leominster, MA 

(USGS 01094500) 
 

BELOW DAM 

Nashua River – E. Pepperell  
(USGS 01096500) 

 

Watershed area at the dam (in square 

miles).  Identify if this value is prorated 
and provide the basis for proration.  

304 square miles gross 

 
185.1 sq. mi. met (w/o Quabbin 

Reservoir)
8
 

 

Designated 

Zones of 

Effect 

Number of zones of effect 3 
 

Upstream and downstream locations by 

river miles 

Zone 1:   Upstream  ~ 6.5 river miles 

Zone 2:   Bypass ~ 0.15 river miles 
Zone 3:   Tail Race ~0.15 river miles 

 

Type of waterbody (river, impoundment, 

bypassed reach, etc.) 

River 

                                                             
8 New England Division, Corps of Engineers, US Army, Dam Failure Estimation, January 1998.  See Appendix A-8. 
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Item Information Requested Response (include references to further 

details) 

Delimiting structures or features Zone 1: Above the dam to Bolton Flats 

Zone 2: Below the dam to the                
 convergence of tail race  

Zone 3: After Power house to 

 convergence of bypass 
 

Designated uses by state water quality 

agency 

None 

 

Pre-Operational Facilities 

Expected 

operational 

date 

Date generation is expected to begin Not applicable 

Dam, 

diversion 

structure or 

conduit 

modification 

Description of modifications made to a 

pre-existing conduit, dam or diversion 
structure needed to accommodate facility 

generation. This includes installation of 

flashboards or raising the flashboard 

height. 
Date the modification is expected to be 

completed  

Not applicable 

Change in 

water flow 

regime 

Description of any change in 
impoundment levels, water flows or 

operations required for new generation 

Not applicable 
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PART II. STANDARDS SELECTION 
 

The Ice House Hydroelectric project site has identified three designated zones of effect for this 

application. Zone 1 is defined as extending from the dam upstream to the limits of the project reach.  

Zone 2 is the bypass reach immediately below the toe of the dam to the convergence with the tail 

race.  Zone 3 is defined as the power house tail race to where the tail race and bypass reach re-join.  

 

 
 
Table II-1. LIHI standards selected for Zone of Effect No. 1 

 

 

Criterion 

Alternative Standards 

1 2 3 4 Plus 

A Ecological Flow Regimes  X    

B Water Quality  X    

C Upstream Fish Passage X     

D Downstream Fish Passage  X    

E Watershed and Shoreline Protection  X   X 

F Threatened and Endangered Species 

Protection 
 X    

G Cultural and Historic Resources Protection  X    

H Recreational Resources  X    
 

Zone 1 - Upstream 

Zone 2 - Bypass 

Zone 3 – Tail Race 



Ice House Partners Re-Certification Application  
 

16  

Table II-2. LIHI standards selected for Zone of Effect No. 2 
 

 

Criterion 

Alternative Standards 

1 2 3 4 Plus 

A Ecological Flow Regimes  X    

B Water Quality  X    

C Upstream Fish Passage  X    

D Downstream Fish Passage  X    

E Watershed and Shoreline Protection  X    

F Threatened and Endangered Species 

Protection 
 X    

G Cultural and Historic Resources Protection  X   X 

H Recreational Resources  X    

 

 

 

 

Table II-3. LIHI standards selected for Zone of Effect No. 3 
 

 

Criterion 

Alternative Standards 

1 2 3 4 Plus 

A Ecological Flow Regimes  X    

B Water Quality  X    

C Upstream Fish Passage  X    

D Downstream Fish Passage X     

E Watershed and Shoreline Protection  X    

F Threatened and Endangered Species 

Protection 
 X    

G Cultural and Historic Resources Protection  X   X 

H Recreational Resources  X    
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PART III. SUPPORTING INFORMATION 
 

This section contains the information that explains and justifies the standards selected to pass the 
LIHI certification criteria (see Part II for selections). 
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III.A Ecological Flow Standard  

 
The flow regimes in riverine reaches that are affected by the facility support habitat and other 

conditions suitable for healthy fish and wildlife resources. 

 

 Zones 1, 2 & 3 

 
Criterion Standard Instructions 

A 2 Agency Recommendation: The flow regime at the facility was developed in 

accordance with a, science-based agency recommendation  

 

 

Source and Date:  

See Appendix A-1 

FERC Exemption March 31, 2008 

 

See Appendix B: 

2009 LIHI Review and Certification (Certificate No. 000044), 2014 LIHI Review and Re-

Certification, IHP Bypass Flow Requirements: A Retrospective Study, March 26, 2014, 3-27-2014 

E-Mail from John P. Warner, NE Field Office/USFWS Re: Bypass Study, E-mail from Caleb 
Slater, Anadromous Fish Project Leader MA DFW Re: Bypass Study, MA DEP, Town of Ayer 

Order of Conditions 100-0321 

 
Comments/Recommendations:  

 

 Operate the facility in Run-of-River mode with a minimum bypass release of 1 mgd. (Zones 1 

& 2)    

 

 There have been no changes in project design or operation since the last certification.  There 

have been no issues with compliance with LIHI conditions since the last certification 

 

 Special condition #70 of Town of Ayer Order of Conditions 100-0321 specifically discusses the 

required bypass flow level of 1 mgd (1.8 cfs) to provide adequate oxygen levels for the Triangle 
Floater. (Zone 2) 

 

 The impoundment level is maintained by the inherent vacuum flume design of the power house.  
The Power house will not run when the impoundment level falls below the top of the dam.  When 

river levels fall below the crest of the dam, the vacuum is broken and the power house turbines 
automatically shut down, allowing the impoundment levels to rise and water to spill.  

Impoundment height is measured by both an automatic, remotely accessible gauge as well as a 

hard gauge, visible at the dam. (Zone 1) 
 

 Additionally, special condition #69 of the Town of Ayer Order of Conditions specifically restricts 

our non-emergency drawdown activity to the months of July, August, September and October, to 
protect rare turtle activity during the months of April, May and June. (Zone 1) 
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III.B Water Quality Standard  

 
Water quality is protected in waterbodies directly affected by the facility, including downstream 
reaches, bypassed reaches, and impoundments above dams and diversions 

  

Zones 1, 2 &3 

 

Criterion Standard Instructions 

B 2 Agency Recommendation: The facility is in compliance with all water quality 

conditions contained in a recent Water Quality Certification or science-based 

resource agency recommendation providing reasonable assurance that water 

quality standards will be met for all waterbodies that are directly affected by the 
facility. Such recommendations, whether based on a generally applicable water 

quality standard or one that was developed on a site-specific basis, must include 

consideration of all water quality components necessary to preserve healthy fish 
and wildlife populations, human uses and recreation  

. 

 

Source and Date:  

See Appendix A-1 and A-2:                                                                                                           

FERC Exemption March 31, 2008, March 20, 2007 Commonwealth of Massachusetts, Executive 

Office of Environmental Affairs, Department of Environmental Protection Letter, March 26, 2007 
Commonwealth of Massachusetts, Executive Office of Environmental Affairs, Department of 

Environmental Protection 401 Water Quality Certification Waiver,  

See Appendix C and hyperlink:                                                                                                                              

WRP File No. JD00-0059 Determination of Applicability:  Waterways Regulation Program 

(12/27/2000), https://www.mass.gov/files/documents/2016/08/pr/314cmr09.pdf 
 

Comments/Recommendations: 
 

 MA DEP in consultation with MA DFW determined that the State 401 Water Quality 

Certification could be waived, based on project location and the “inclusion of needed water 

quality based conditions in the FERC exemption”.  These conditions are documented in the 

March 20, 2007 which defers all water quality concerns to state and federal fisheries agencies for 
determining minimum bypass reach flows . 

 

 There have been no changes in project design or operation since the last certification.  There 

have been no issues with compliance with LIHI conditions since the last certification 
 

 

 
 

  

https://www.mass.gov/files/documents/2016/08/pr/314cmr09.pdf


Ice House Partners Re-Certification Application  
 

20  

III.C Upstream Fish Passage Standard 

 
The facility allows for the safe, timely, and effective upstream passage of migratory fish. This 

criterion is intended to ensure that migratory species can successfully complete their life cycles and 

maintain healthy, sustainable fish and wildlife resources in areas affected by the facility. 

 

Zone 1 - Impoundment 

Criterion Standard Instructions 

C 1 Not Applicable/De Minimis Effect: The facility does not create a barrier to 

upstream passage, or there are no migratory fish in the vicinity of the facility and 
the facility is not the cause of extirpation of species that were present historically;  

 

 

 There is no upstream barrier above the dam. 

 

 Zone 2 & 3 – Bypass and Tail Race 

Criterion Standard Instructions 

C 2 Agency Recommendation: The facility is in compliance with science-based fish 

passage recommendations issued by appropriate resource agency(ies) for the 
facility and which may include provisions for appropriate monitoring and 

effectiveness determinations  

 

Source and Date:  

See Appendix A-1: 

FERC Exemption March 31, 2008 

 

See Appendix D: 

E-mail from MA DFW, April 12, 2010 re: Fish Passage, Email from FERC Fishery Biologist, May 
10, 2011 re: Fish Passage, September 30, 2010 FERC Order Modifying and Approving Final Eel 

Passage Plans, April 3, 2012 FERC Order Approving As-Built Exhibit F Drawings, Email from 

MADFW, September 21, 2010 re: Eelway Plan Approval, E-mail from USFWS, September 22, 

2010 re: Eelway Plan Approval. 

 

Comments/Recommendations:   

 Upstream fish passage was not required at the time of the FERC issued exemption.  

Anadromous fish in Merrimack River Basin (American shad, River herring and Atlantic 

salmon) have been observed using fish passage facilities at the Essex Dam, the Pawtucket Dam 
and the Amoskeag Dam.  Anadromous fish access to the Ice House Dam is blocked by the 

Pepperell Dam, 10+ miles downstream from the Ice House Dam. (Zones 2 & 3) 

 MA DFW has determined that upstream fish passage is not required until upstream fish 

passage has been installed at the (downstream) Pepperell Dam and MA DFW and USFWS 
conclude that it is necessary.  Ice House Partners will work with MA DFW and USFWS to 

provide fish passage when such passage is deemed necessary. (Zones 2 & 3) 

 An upstream eelway was designed and installed in consultation with MA DFW and USFWS 

and approved by FERC.  Eels have been found in fish surveys in the Nashua River, both 
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upstream (Catacoonmug Brook) and downstream (Squannacook River) of the Ice House Dam. 

(Zones 1, 2 & 3) 

 

 

 

 

 There have been no changes in project design or operation since the last certification.  There 

have been no issues with compliance with LIHI conditions since the last certification. 
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III.D Downstream Fish Passage Standard  

 
The facility allows for the safe, timely, and effective downstream passage of migratory fish. For 

riverine (resident) fish, the facility minimizes loss of fish from reservoirs and upstream river reaches 

affected by facility operations. All migratory species can successfully complete their life cycles and to 

maintain healthy, sustainable fish and wildlife resources in the areas affected by the facility. 
 

Nashua Fish Survey Information: 

 

Zones 1, 2 & 3 

 
Criterion Standard Instructions 

D 2 Agency Recommendation: The facility is in compliance with a science-based 
resource agency recommendation for downstream fish passage or fish protection, 

which may include provisions for appropriate monitoring and effectiveness 

determinations  

 

Source and Date:  

See Appendix A-1:   FERC Exemption March 31, 2008. 
 

Comments/Recommendation:   

 

 As noted above, MA DFW and USFWS have not yet determined that downstream fish 

passage is a requirement for the Ice House Dam. (Zones 1, 2 & 3) 

 

 It is, however, a requirement of Ice House Partners’ FERC Exemption that appropriate fish 

passage be designed in consultation with resource agencies, installed and maintained, by Ice 

House Partners, Inc. when triggered to do so. (Zones 1, 2 & 3) 
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 Minimum flows (1 mgd) are always maintained.  This is accomplished with a cut out in one 

of the main dam weir boards.  Specifications were developed in consultation with resource 

agencies.  (Zones 2 & 3) 
 

 

 

 

 

 There have been no changes in project design or operation since the last certification.  There 

have been no issues with compliance with LIHI conditions since the last certification. 
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III.E Watershed and Shoreline Protection Standards  

The facility has demonstrated that sufficient action has been taken to protect, mitigate or enhance the 
condition of soils, vegetation and ecosystem functions on shoreline and watershed lands associated 

with the facility. 

 

Criterion Standard Instructions 

E PLUS To the extent the facility owner has direct or indirect ownership or control over 
lands surrounding the facility and its riverine zones, the facility has an approved 

and legally enforceable shoreline buffer or equivalent watershed land protection 

plan for ecological land protection of water quality, aesthetics, and low-impact 

recreation values. The buffer zone must be dedicated for conservation purposes 
and must also be vegetated similarly to adjacent natural lands. In addition, the 

buffer zone must include at least 50% of the undeveloped shoreline around the 

reservoir, or a reservoir shoreline equivalent along its riverine zones. 
Alternatively, the facility has established a watershed enhancement fund for land 

management within the facility’s watershed that is designed to achieve the 

ecological and recreational equivalent of land protection that would have been 
achieved by dedicating an ecologically effective buffer zone around more than 

50% the reservoir.  

 

 

Source and Date:  

See Appendix A-1: 
FERC Exemption March 31, 2008,  

See Appendix B: 
MA DEP, Town of Ayer Order of Conditions 100-0321,  

See Appendix F: 
MA DEP, Town of Shirley Order of Conditions 284-0408 (expired February 2019), MA DEP, Town of Shirley, 

Abbreviated Notice of Intent Filed, April 2019, February 11, 2011 USFWS Letter Re: Access to Federal 

Lands/Article 19. 
 

Comments/Recommendation: 

 

 The downstream portion of the property borders the Town of Shirley’s property (Walker Rd.) 

and USFWS property on the Ayer side of the river.  All activity within the riverfront area, as 

defined by the MA Department of Environmental Protection is protected, by law through the 

Wetlands Protection Act.  This Act requires that any activity within the protected areas must 

seek a Determination of Applicability and file with their local Conservation Commission for 
a set of conditions that will govern the activities within the protected areas.  In this way, the 

local Commissions work with ownership to protect the riverine shorelines while working with 

Ice House Partner to ensure that the hydroelectric generation “works” are properly maintained 
for safe and proper operation. (Zones 1, 2 & 3) 

 

 On the Shirley side of the river, there is a low-water let down gate in the abutment, as well as 

a retaining wall that supports the edge of Walker Rd.  Erosion has not been a significant 
issue, since the retaining wall repair was completed.  In a flood situation, the water will  

 



Ice House Partners Re-Certification Application  
 

25  

overtop the dam and its abutments.  The dam plays no role in flood control at this location. 

(Zones 1 & 2) 
 

 All shoreline management activities and approvals are described in the conditions issued by 

the local Conservation Commissions. (Zones 1, 2 & 3) 

 

 

View towards the Shirley, MA Side of the Rive (Zone 2) 

 

 
 

 

 The impoundment is part of The Oxbow Wildlife Preserve.  This river is quite sinuous 

through its reach in the Preserve with a very flat gradient.  The river and the abutting property 

are under the control and management of the USFWS.  Upstream shoreline management and 
protection are the responsibility of the Oxbow Refuge Manager and USFWS (Zone 2).   

 

 Where shoreline activities occur within the Ice House property boundaries, they are restricted 

by the standing Orders of Conditions.  Additionally, notice requirements exist for any activity 
that might lower the impoundment and such non-emergency lowering is further restricted to 

specific times of the year, as to not disturb nesting and other wildlife activity within the 

Refuge. (Zones 1, 2 & 3) 

 

Railroad – property owned and 

maintained by others. 

Walker Road – property owned 

and maintained by others (Town 

of Shirley). 

Retaining Wall – owned and 

maintained by Ice House 
Partners. 
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 Participated in cooperative efforts to designate Nashua River segments upstream and downstream of 

Ice House Hydroelectric Project as Wild and Scenic.  (Zone 1 - PLUS) 

 

Excerpted from the Executive Summary
9
: 

The segments being recommended for designation include:  
 The Nashua River at the confluence of the North and South 

Nashua Rivers in Lancaster, Massachusetts up to the New 
Hampshire state line.  

 The Squannacook River at its confluence with the Nashua 
River in Groton, Massachusetts up to its headwaters in 
Townsend, Massachusetts.  

 The Nissitissit River at its confluence with the Nashua River in 
Pepperell, Massachusetts up to its headwaters in Brookline, 
New Hampshire.  

Three working dams in the Massachusetts portions of the Nashua and 
Squannacook Rivers—the Ice House Dam in Harvard, the 
Hollingsworth & Vose Dam in Groton, and the Pepperell Dam in 
Pepperell, —will be “grandfathered” as existing facilities compatible 
with the designation. Designation will not impact their existing 
operations. 
 

 The Wild and Scenic designation effort denotes a change in the affected environment.  The 

Study Report (link in footnotes) reiterates Ice House Partners’ continued commitment to their 
role as important stewards of our collective precious resource.  It is also important to note that 

we have been operating for 15+ years within the intersection of two ACEC designations, which 

now are to be included in the larger Wild and Scenic area. 
 

 There have been no changes in project design or operation since the last certification.  There 

have been no issues with compliance with LIHI conditions since the last certification 

  

                                                             
9 https://www.wildandscenicnashuarivers.org/uploads/8/9/9/1/89911665/nsn_stewardship_plan_7-23-18_final_web.pdf 

This gap in the Oxbow Wildlife Refuge 

map shows the location of the Ice House 
Dam.  Ownership in this “gap” includes 

Ice House Partners and the Town of 

Shirley.   

https://www.wildandscenicnashuarivers.org/uploads/8/9/9/1/89911665/nsn_stewardship_plan_7-23-18_final_web.pdf
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III.F Threatened and Endangered Species Standards  

 
The facility does not negatively impact federal or state listed species. 

 
 

Criterion Standard Instructions 

F 2 Finding of No Negative Effect: There are listed species in the area, but the 

facility has been found by an appropriate resource management agency to have no 

negative effect on them, or habitat for the species does not exist within the 
project’s affected area or is not impacted by facility operations;  

. 

 

Source and Date:  

See Appendix A-1: 
FERC Exemption March 31, 2008, MA DEP 

 
See Appendix B 

Town of Ayer Order of Conditions 100-0321,  

 
See Appendix F: 

MA DEP, Town of Shirley Order of Conditions 284-0408 (expired February 2019), MA DEP, Town of Shirley, 

Abbreviated Notice of Intent Filed, April 2019, 2009  
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See Appendix G: 
MA DFW, National Heritage & Endangered Species Program (NHESP Tracking No. 06-19106)

10
, USWFS 

Letter, E-Mail from USFWS, USFWS List of Towns and Protected Species. 

 

 Ice House is currently in a review cycle for renewing its MA DFW, NHESP Determination. 

(Zones 1, 2 & 3) 
 

 “Based on information currently available to us, no federally listed or proposed, threatened or 

endangered species or critical habitat under the jurisdiction of the U.S. Fish and Wildlife 

Service are known to occur in the project area(s)”
11

 (Zones 1, 2 & 3) 
 

 Previous reviews have concluded that the project “will not result in ‘adverse effects’ to the 

actual Resource Area habitat or a ‘take’ of rare species”
12

  There have been no changes in 

activity in the intervening years.  (Zones 1, 2 & 3) 
 

 There have been no changes in project design or operation since the last certification.  There 

have been no issues with compliance with LIHI conditions since the last certification 

 

  

                                                             
10

 Updated MESA Determination Application in process. 
11 January 2019, USFWS Letter.  See Appendix G. 
12 1/8/2009 MADFW NHESP Letter, NHESP Tracking No. 06-10106 
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III.G Cultural and Historic Resources Standards 

The facility does not unnecessarily impact cultural or historic resources that are associated with the 

facility’s lands and waters, including resources important to local indigenous populations, such as 
Native Americans 

 

Criterion Standard Instructions 

G PLUS The applicant has made a substantial commitment to restoring one or more 

significant cultural or historical resource in the vicinity beyond what is required in 
existing plans, such as a Historic Properties Management Plan; or the applicant 

has created a significant new educational opportunity about cultural or historical 

resources in the area, and formally commits as a condition of its LIHI 
Certification that this opportunity will exist for the duration of the LIHI 

Certification.  
. 

 

Source and Date:  

 

See Appendix A-1: 

FERC Exemption March 31, 2008 

 

See Appendix H: 

Historic Properties Management Plan, Rev 2 (2009), Final Memorandum of Agreement for the Ice House Power 

Project (February 19, 2008), Order Approving Historic Properties Management Plan (May 5, 2010) 

 

Comments/Recommendation: 

 

 All historic properties located within the Ice House Hydroelectric Project were surveyed, documented and 
cataloged, according to the Massachusetts Historical Commission’s requirements (Zones 1, 2 & 3). 

 

 There is an active Historic Properties Management Plan, as required by the facility’s FERC exemption. 
(Zones 1, 2 & 3) 

 

 The following structures were identified: 

 

 West Main Street Canal (1790) 

 West Main Street Power House (1906) 

 Dam across Nashua River (c. 1790; rebuilt, 1906) 

 

 The following areas were identified: 

 

 Mitchellville (1790, 1906, 2002) 

 

 There have been no changes in project design or operation since the last certification.  There 

have been no issues with compliance with LIHI conditions since the last certification 
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III.H Recreational Resources Standards

The facility accommodates recreation activities on lands and waters controlled by the facility and 

provides recreational access to its associated lands and waters without fee or charge. 

Criterion Standard Instructions 

H 2 Agency Recommendations: The facility demonstrates compliance with resource 

agency recommendations for recreational access or accommodation (including 

recreational flow releases), or any enforceable recreation plan in place for the 

facility  
. 

Source and Date: 

See Appendix A-1: 

FERC Exemption March 31, 2008 

See Appendix I: 

April 27, 2016 Letter Re: Updated Public Safety Plan, Public Safety Plan, Rev. 2, November 2015. 

Recommendation: 

 Article 15 of the FERC Exemption for the Ice House Hydroelectric Project states the

following: “The exemptee shall allow public access to the project area for outdoor

recreational purposes”.  Additionally, it states that “The exemptee may reserve from public
access such portions of the project as may be necessary for the protection of life, health, and

property”.(Zones 1, 2 & 3)

 While insurance/safety protocol requires that the physical structures of Ice House Hydroelectric

Project are well marked with typical “danger” and “no trespassing” signs where appropriate,
fishermen and canoeists are free to access the river and portage around the dam, on the

Shirley/Walker Rd.  There is no safe access to the river from the Ayer side, between the power

generating facilities and steep banks.  (Zones 1, 2 & 3)
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 The Nashua River Watershed Association publishes a canoe and kayak guide
13

 that alerts the

canoeing/fishing public about the presence of the Ice House Dam as well as guidance on
portage around the dam.  Various local towns also make mention of the dam, river access and

portage guidance. (Zones 1 & 2)

Warning signs and barriers on the river include signage on the bridge abutment, upstream of the dam, a warning 
buoy in the middle of the river upstream of the dam, orange trash booms block access to the inlet gates and canal 

and large orange warning barrels strung across the river.  (Zone 1) 

 There have been no changes in project design or operation since the last certification.  There

have been no issues with compliance with LIHI conditions since the last certification

13 https://www.nashuariverwatershed.org/recreation/paddling/canoe-kayak-guide.html 

https://www.nashuariverwatershed.org/recreation/paddling/canoe-kayak-guide.html




Ice House Partners Re-Certification Application 

33 

PART V. CONTACTS 

1. Facility Contacts

Project Owner: 

Name and Title John K. Grady, PE     President/Owner 

Company Ice House Partners, Inc. 

Phone 978-772-3303

Email Address jkg@gradyresearch.com 

Mailing Address 323 W Main Street   Ayer, MA  01432 

Authorized Representative/Regulatory Contact: 
Name and Title Liisa Marino, VP/GM 

Company Ice House Partners, Inc. 

Phone 978-772-3303

Email Address liisa@gradyresearch.com   

Mailing Address 323 W Main Street   Ayer, MA 01432 

Consulting Firm / Agent for LIHI Program (if different from above): 

Name and Title 

Company 

Phone 

Email Address 

Mailing Address 

Compliance Contact (responsible for LIHI Program requirements): 

Name and Title Same as Above 

Company 

Phone 

Email Address 

Mailing Address 

Party responsible for accounts payable: 

Name and Title Deborah Kirkland 

Company 

Phone 

Email Address 

Mailing Address 

Ice House Partners, Inc.
978-772-3303

dkirkland@gradyresearch.com
323 W Main Street, Ayer, MA  01432

mailto:jkg@gradyresearch.com
mailto:liisa@gradyresearch.com
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2. Current state, federal, provincial, and tribal resource agency contacts.

Agency Contact (Check area of responsibility: Flows_X_, Water Quality _X_, Fish/Wildlife 

Resources , Watersheds _X_, T/E Spp. X , Cultural/Historic Resources     , Recreation     ): 

Agency Name MA Division of Fisheries and Wildlife 

Name and Title Caleb Slater, PhD  Anadromous Fish Project Leader 

Phone 508-389-6331

Email address Caleb.Slater@state.ma.us 

Mailing Address 100 Hartwell Street, Suite 230 
W. Boylston, MA  01583

Agency Contact (Check area of responsibility: Flows X , Water Quality _X_, Fish/Wildlife Resources 
  X , Watersheds  X , T/E Spp. X , Cultural/Historic Resources , Recreation  X  ): 

Agency Name United States Fish & Wildlife Service 

Name and Title John Warner, Asst. Supervisor Federal Activities 

Phone 603-227-6420

Email address John_Warner@fws.gov 

Mailing Address New England Field Office 
70 Commercial Street 
Concord, NH  03301 

Agency Contact (Check area of responsibility: Flows_X_, Water Quality X , Fish/Wildlife Resources 

_X_, Watersheds X , T/E Spp. X , Cultural/Historic Resources  X , Recreation X ): 

Agency Name Federal Energy Regulatory Commission 
Division of Dam Safety & Inspections 

Name and Title John Spain, Regional Engineer 

Phone 212-273-5900

Email address john_spain@ferc.gov 

Mailing Address New York Regional Office 
19 W. 34

th
 Street, Suite 400 

New Tork, NY  10001 

mailto:Caleb.Slater@state.ma.us
mailto:John_Warner@fws.gov
mailto:john_spain@ferc.gov
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Agency Contact (Check area of responsibility: Flows_X_, Water Quality X , Fish/Wildlife Resources X 

, Watersheds X , T/E Spp. X , Cultural/Historic Resources  X , Recreation X ): 

Agency Name Federal Energy Regulatory Commission 
Division of Dam Safety & Inspections 
 

Name and Title Noel J. Aglubat, Civil Engineer 
 

Phone 212-273-5900 
 

Email address  
Noel_Aglubat@ferc.gov 

Mailing Address New York Regional Office 
19 West 34th St., Suite 404 
New York, NY 10001 
 

 

Agency Contact (Check area of responsibility: Flows  X  , Water Quality X  , Fish/Wildlife Resources   

X  , Watersheds   X  , T/E Spp. X  , Cultural/Historic Resources   X  Recreation  X  ): 

Agency Name Nashua River Watershed Association 
 

Name and Title Martha Morgan, Water Programs Director 
 

Phone 978-448-0299 
 

Email address martham@nashuariverwatershed.org 
 

Mailing Address 592 Main Street 
Groton, MA  01450 
 

 

Agency Contact (Check area of responsibility: Flows   , Water Quality   , Fish/Wildlife Resources     , 

Watersheds     , T/E Spp.   , Cultural/Historic Resources  X  , Recreation    ): 

Agency Name Massachusetts Historical Commission 
 

Name and Title Edward L. Bell, Sr. Sr Archeologist, Technical Services Division 
 

Phone 617-727-8470 
 

Email address ed.bell@sec.state.ma.us 
 

Mailing Address 220 Morrissey Boulevard 
Boston, MA 02125 
 

  

mailto:Noel_Aglubat@ferc.gov
mailto:martham@nashuariverwatershed.org
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Agency Contact (Check area of responsibility: Flows X  , Water Quality X  , Fish/Wildlife Resources   

X  , Watersheds  X   , T/E Spp. X  , Cultural/Historic Resources __, Recreation    ): 

Agency Name Ayer Conservation Commission 
 

Name and Title Jo-Anne Crystoff, Conservation Administrator 
 

Phone 978-772-8249 
 

Email address concom@ayer.ma.us 
 

Mailing Address One Main Street 
Ayer, MA  01432 
 

 

Agency Contact (Check area of responsibility: Flows X  , Water Quality  X , Fish/Wildlife Resources   

X  , Watersheds   X  , T/E Spp. X  , Cultural/Historic Resources __, Recreation    ): 

Agency Name Shirley Conservation Commission 
 

Name and Title Michael Fleming, Conservation Agent 
 

Phone 978-425-2600 
 

Email address mfleming@shirley-ma.gov 
 

Mailing Address 7 Keady Way 
Shirley, MA  01464 
 

 

Agency Contact (Check area of responsibility: Flows   , Water Quality   , Fish/Wildlife Resources   X  , 

Watersheds   X  , T/E Spp. X  , Cultural/Historic Resources __, Recreation    ): 

Agency Name USFWS 
 

Name and Title Julianne Rosset, Fish & Wildlife Biologist 
 

Phone 603-227-6436 
 

Email address juianne_rosset@fws.gov 
 

Mailing Address 70 Commercial Street, Suite 300 
Concord, NH  03301 
 

 
 
 
 

mailto:misty-anne.marold@state.ma.us
mailto:mfleming@shirley-ma.gov
mailto:mfleming@shirley-ma.gov
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PART VI.  SUPPORT DOCUMENTATION 
 

Appendix A Facility Description Supporting Documentation 

A-1 FERC Exemption 

A-2 Water Quality Waiver 

A-3 List of Relevant FERC Documents 

A-4 Previous 12-Months’ Generation Report 

A-5 Dam Safety Inspection Report (2008) 

A-6 Exhibit G-2 

A-7 Exhibit G-1 

A-8 Army Corps of Engineers Dam Failure Estimate 

 
Appendix B III.A Ecological Flow Standard Support Documentation 
 
Appendix C III.B Water Quality Standard Support Documentation 
 
Appendix D III.C Upstream Fish Passage Standard Support Documentation 

 
Appendix E III.E Watershed and Shoreline Protection Standards Support 

 Documentation 
 
Appendix F III.F Threatened and Endangered Species Standards for Zones 1 & 2 

 Support Documentation 
 
Appendix G III.G Cultural and Historic Resources Standards Support 

 Documentation 
 
Appendix H III.H Recreational Resources Standards Support Documentation 
 
Appendix I PHOTOS 
 
Appendix J Map 
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UNITED STATES OF AMERICA 122 FERC ¶ 62,262
FEDERAL ENERGY REGULATORY COMMISSION

Ice House Partners, Inc. Project No. 12769-000

ORDER GRANTING EXEMPTION FROM LICENSING
(5 MW OR LESS)

( March 31, 2008 )

INTRODUCTION

1. On January 22, 2007, Ice House Partners, Inc. (Ice House Partners) filed an
application to exempt its proposed 280-kilowatt (kW) Ice House Power Project (Ice
House Project) from the requirements of Part I of the Federal Power Act (FPA).1 The
project would be located on the Nashua River, in the Town of Ayer, Middlesex County,
Massachusetts.2 The project would occupy 133 acres of federal lands administered by the
U.S. Fish and Wildlife Service as part of the Oxbow National Wildlife Refuge.3 As
discussed below, I am issuing an exemption from licensing for the project.

1 The Commission is authorized to exempt from the licensing requirements of Part
I of the FPA small hydroelectric projects with an installed capacity of 5 megawatts or less
that use for the generation of electricity either an existing dam (i.e., one in existence on or
before July 22, 2005) or a "natural water feature" without the need for any dam or
impoundment. See sections 405 and 408 of the Public Utility Regulatory Policies Act
of 1978, 16 U.S.C. §§ 2705 and 2708 (2000) as amended by section 246 of the Energy
Policy Act of 2005, Pub. L. 109-58, 119 Stat. 679.

2 The Nashua River is a tributary to the Merrimack River, a navigable waterway.
The Ice House dam was built in the 1790s. In 1907, an electrical powerhouse was
installed at the dam that operated trolley cars until the 1920s, and subsequently, ice-
making machinery. In the 1970s, the powerhouse was destroyed by fire. Ice House
Partners proposes to operate two turbine generating units located in the rebuilt
powerhouse at the project. Because the project would be located on a commerce clause
waterway, would affect interstate commerce through its connection to an interstate power
grid, and would involve post-1935 construction, it is required to be licensed or exempted
from licensing by the Commission pursuant to FPA section 23(b)(1). Ice House
Partners, Inc., 114 FERC ¶ 62,238 (2006).

3 Pursuant to 18 C.F.R. § 4.31(c)(2) (2007), an applicant for an exemption is
required to have sufficient rights in any non-federal land required for the project prior to
filing its application. On March 13, 2007, in response to an additional information

(Continued)
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BACKGROUND

2. On April 27, 2007, the Commission issued a notice accepting the exemption
application for filing and soliciting motions to intervene and protests. The notice
established June 26, 2007, as the deadline for filing motions to intervene.4 On February
28, 2007, the Massachusetts Division of Fish and Wildlife (Massachusetts DFW) filed a
motion to intervene. Massachusetts DFW does not oppose issuance of the exemption
from licensing. Comments were filed by Massachusetts DFW, the Massachusetts
Department of Environmental Protection, and the Massachusetts Historical Commission.

3. The Commission issued a notice on August 14, 2007, indicating the application
was ready for environmental analysis, and soliciting comments, recommendations, terms
and conditions, and prescriptions. 5 In response, timely recommendations and terms and
conditions were filed by the U.S. Department of the Interior (Interior) and the
Massachusetts DFW.

4. An Environmental Assessment (EA) was prepared by Commission staff and issued
on December 13, 2007. The EA contains background information, analysis of impacts,
and support for related exemption articles. I conclude, based on the record of the
proceeding, including the EA, that granting an exemption for the Ice House Project
would not constitute a major federal action significantly affecting the quality of the
human environment.

5. The Massachusetts DFW and the U.S. Fish and Wildlife Service (FWS) filed
comments on the EA. The motion to intervene, comments, recommendations, and terms
and conditions have been fully considered in determining whether, and under what
conditions, to issue this exemption.

PROJECT DESCRIPTION

6. The Ice House Project would use the existing 190-foot-long, 12-foot-high Ice
House dam and spillway topped with existing 24-inch-high flashboards that impound a

request, Ice House Partners provided documentation that it had the property rights for the
non-federal lands necessary to develop the project. Under standard Article 5 of this
exemption, Ice House Partners has one year from issuance of this exemption to obtain the
right to occupy the federal lands included in this exemption. Article 19 requires Ice
House Partners to document that it has obtained these rights.

4 72 Fed. Reg. 25,299 (May 4, 2007).

5 72 Fed. Reg. 46,625 (August 21, 2007).

20080331-3012 FERC PDF (Unofficial) 03/31/2008



Project No. 12769-000 3

137-acre reservoir. The project would include an existing headgate structure, equipped
with four 8-foot-high, 10-foot-wide gates, leading to an existing 50-foot-wide, 109-foot-
long power canal. The restored powerhouse, which contains two existing turbine
generating units with a total installed capacity of 280 kilowatts, is located in the canal
about 75 feet downstream of the headgate. Water used for generation would be
discharged from the powerhouse into an existing 50-foot-wide, 400-foot-long tailrace
(measured from the headgate to the tailrace outlet). Project power would be transmitted
through an existing 480-volt, 100-foot-long underground transmission cable. The Nashua
River reach that would be bypassed by operating the project (measured from the dam to
the tailrace outlet) is about 300 feet long. The existing dam, headgate structure, and
powerhouse have already been restored.

7. The proposed exhibit G drawing does not show or enclose within the project
boundary, the dam, reservoir (up to the height of the existing flashboards), headgate
structure, power canal, powerhouse, tailrace, or transmission line. Therefore, Article 13
requires Ice House Partners to file revised exhibit G drawings enclosing the above project
facilities to conform to sections 4.39 and 4.41 of the Commission’s regulations.

8. Ice House Partners would operate the project in a run-of-river mode, and maintain
a 1 million gallon per day flow6 (mgd) in the bypassed reach year-round via a notch that
would be cut in the flashboards.

9. The project would be equipped with a real-time water level recording device to
match turbine discharge with river inflow. When flow in the Nashua River is equal to or
less than the hydraulic capacity of one turbine unit (160 cfs), no units would operate, and
all inflow would spill over the flashboards. When flow exceeds 160 cfs, one turbine unit
would begin generating and the excess would be spilled over the flashboards until such
inflow exceeds an additional 160 cfs or 320 cfs (the hydraulic capacity of two units), at
which time the second turbine unit would begin generating, with all flows over 320 cfs
spilled over the flashboards.

SECTION 30(c) CONDITIONS

10. Pursuant to section 405 of Public Utility Regulatory Policies Act (PURPA),7

exemptions for projects of less than 5 megawatts (MW) must include the mandatory fish

6 One mgd is equal to about 1.55 cfs.

7 16 U.S.C. § 2705(b) (2000).

20080331-3012 FERC PDF (Unofficial) 03/31/2008
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and wildlife conditions as set out in section 30(c) of the FPA.8 Article 2 of all
exemptions requires compliance with the terms and conditions filed by federal and state
fish and wildlife agencies to protect fish and wildlife resources.9

11. Interior, by letter filed October 10, 2007, and Massachusetts DFW by letter filed
October 11, 2007, provided nearly identical section 30(c) conditions that require:
operating the project in a run-of-river mode; installing, operating, and maintaining
upstream and downstream fish passage facilities when notified by the agencies in the
future; notifying agencies when project operation commences; allowing agencies to
inspect the project; reserving the right to modify the section 30(c) terms and conditions;
including the terms and conditions in any conveyance of the project by lease or sale; and
developing plans for maintaining and monitoring run-of-river operation and spillway
flows.

12. Additional Massachusetts DFW conditions require: providing the proposed 1
mgd flow in the bypassed reach year-round on an interim basis; passing 90 percent of
inflow downstream during impoundment refilling after maintenance drawdowns;
installing, operating, and maintaining upstream and downstream American eel passage
facilities by the time the project is operational; developing plans for sediment removal
and vegetation management; and conducting a bypassed-reach flow evaluation to
determine a permanent minimum flow. The section 30(c) conditions are set forth in
Appendices A and B of this order and are incorporated into the exemption by ordering
paragraph A. Article 18 clarifies that the required interim minimum flow for the
bypassed reach is to be provided on a continuous basis.

THREATENED AND ENDANGERED SPECIES

13. Section 7 of the Endangered Species Act10 requires federal agencies to ensure that
their actions are not likely to jeopardize the continued existence of endangered or
threatened species or result in the destruction or adverse modification of the critical
habitat of such species. In a letter dated November 3, 2006, included with the exemption
application, the FWS indicated that no federally listed threatened or endangered species

8 16 U.S.C. § 823a(c) (2000). Section 30(c) applies to conduit exemptions, but
PURPA section 405 made that section a requirement for 5 MW exemptions as well.

9 These conditions are submitted by the agencies in response to the notice that the
application is ready for environmental analysis or included in the exhibit E of the
exemption application.

10 16 U.S.C. § 1536(a) (2000).
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or critical habitat are known to occur in the project area. Because no listed species are
present on the project area, issuing an exemption from licensing for the project would not
affect federally listed threatened or endangered species or critical habitat. No further
consultation under section 7 is required.

NATIONAL HISTORIC PRESERVATION ACT

14. Under section 106 of the National Historic Preservation Act (NHPA)11 and its
implementing regulations,12 federal agencies must take into account the effect of any
proposed undertaking on properties listed or eligible for listing in the National Register
(defined as historic properties) and afford the Advisory Council on Historic Preservation
a reasonable opportunity to comment on the undertaking. This generally requires the
Commission to consult with the State Historic Preservation Officer (SHPO) to determine
whether and how a proposed action may affect historic properties, and to seek ways to
avoid or minimize any adverse effects.

15. The West Main Street Ice House Industrial Area, including the project’s power
canal, dam, and powerhouse, and an adjacent office building are potentially eligible for
listing in the National Register of Historic Places for their association with the events and
activities surrounding the development of the town’s economy. The EA found that
proposed project operation is not likely to have an effect on the identified historic
resources because the proposed project would not involve new construction or
modifications to the existing facilities. However, future actions involving any necessary
project maintenance or construction may impact the eligibility of the industrial complex.
The EA noted that a memorandum of agreement (MOA) with the SHPO would ensure
that any future modifications or new construction do not adversely affect known and
potential historic properties, as well as any as-yet unidentified archaeological resources.

16. On March 11, 2008, the Commission executed a MOA with the Massachusetts
State Historic Preservation Officer.13 Ice House Partners concurred on February 20,
2008. The MOA requires the exemptee to prepare and implement a Historic Properties
Management Plan (HPMP) for the term of any exemption from licensing issued for this
project. Execution of the MOA demonstrates the Commission's compliance with
section 106 of NHPA. Article 16 requires the exemptee to implement the MOA and to
file its HPMP with the Commission within one year of the exemption issuance.

11 16 U.S.C. § 470 (2000) et seq.

12 36 C.F.R. Part 800 (2007).

13 See letter executing MOA issued March 21, 2008.
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COMMENTS ON THE EA

17. On January 11 and 16, 2008, respectively, the Massachusetts DFW and the FWS
filed comments on the EA. 
 

A. Vegetation Management

18. Massachusetts DFW’s original section 30(c) condition 11 required Ice House
Partners to obtain the agency’s approval before commencing any routine vegetation
management. The condition required such approval no later than three months prior to
the commencement of project operation. The EA did not recommend this measure,
concluding that because of the small size of the project and its location in a developed
area, the need for vegetation management appears to be negligible.

19. In its comments on the EA, Massachusetts DFW agrees that the relevant timing for
review and approval of vegetation management is prior to implementation of vegetation
management, rather than prior to commencement of project operation. I am modifying
condition 11 in appendix B to require the agency’s approval no later than three months
prior to implementing any vegetation management measures.

B. Fish Passage Plans and Schedules

20. Ice House Partners proposes to provide fish passage facilities when requested by
the FWS and Massachusetts DFW. The Massachusetts DFW 30(c) condition 8 and
Interior 30(c) condition 4 would require that Ice House Partners be responsible for
constructing, operating, maintaining, and evaluating upstream and downstream
anadromous fish passage facilities at the project when requested by the Massachusetts
DFW or the FWS.

21. While the Massachusetts DFW does not note the need for the construction of
anadromous fish passage facilities at this time, its condition 10 would require that Ice
House Partners file, for approval by the Massachusetts DFW and the FWS, plans and
schedules for the operation, maintenance, monitoring, and evaluation of the fishways
required in condition 8 no later than three months prior to the commencement of project
operation.

22. The EA notes that no anadromous fish are currently found in the project area and
upstream and downstream passage facilities are not yet in place at the next downstream
dam. The EA therefore found that, while a provision for fish passage facilities, if needed
in the future, seems reasonable, the filing of plans and schedules for such facilities prior
to commencement of project operation was unnecessary until such anadromous fish can
reach the project and a fishway has been prescribed.
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23. In its comments on the EA, FWS concurred with staff’s conclusion that plans and
schedules for fishways for anadromous fish are not needed at this time, since the need for
passage has not yet been triggered. Massachusetts DFW, however, did not comment on
staff’s fish passage recommendation, so the Massachusetts DFW condition remains
unchanged, and Ice House Partners must submit a fishway plan and schedule prior to
commencement of project operation. Article 14 requires the exemptee to file the required
fish passage plans and schedules for Commission approval.

C. Eel Passage

24. Ice House Partners proposes to provide eel passage when requested by the FWS
and Massachusetts DFW. Massachusetts DFW’s condition 9 requires that Ice House
Partners provide upstream and downstream passage for American eels at the project, with
the eelways to be operational concurrent with the commencement of project operation.

25. The EA found that, while providing passage facilities would enhance and protect
American eel populations by providing access to upstream tributary habitat and safe
downstream passage, construction of such facilities does not appear to be needed until eel
passage facilities have been constructed at the downstream Pepperell Paper Mill Project,
the next downstream dam on the Nashua River (located 11.5 miles downstream of the Ice
House Project). The EA noted that evaluating the effectiveness of such facilities now, as
recommended by the Massachusetts DFW, would be problematic without the presence of
American eels whose movement upstream to the project dam appears to currently be
blocked.

26. In its comments on the EA, Massachusetts DFW reiterated the immediate need for
eel passage facilities at the project, noting that sampling it conducted in 2003 documented
the occurrence of American eel in tributaries of the Nashua River, both in the
Squannacook River upstream of the Pepperell Paper Mill Project, as well as in the
Catacoonmug Brook upstream of the Ice House Project. Massachusetts DFW also noted
that the Pepperell Paper Mill Project has been found by the Commission to be required to
be licensed or exempted,14 and an application for an exemption from licensing is being
prepared. Massachusetts DFW further states that it will be requiring eel passage at the
Pepperell Paper Mill Project as a condition of its exemption.

27. The FWS, in comments on the EA, stated that the existence of American eels both
immediately upstream and downstream of the project clearly demonstrates the need for
these facilities at this time.

14 Swift River Hydro Operations Company, 116 FERC ¶ 62,140 (2006).
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28. Based on the information provided by Massachusetts DFW, American eel are
currently found in the Nashua River Basin, both upstream and downstream of the Ice
House Project and passage facilities at the next downstream dam are likely to be provided
in the near future. Therefore, providing passage for eel at the Ice House Project
concurrent with project operation seems reasonable. Article 14 requires the exemptee to
file the required eel passage designs with the Commission for approval.

OTHER ISSUES

A. Administrative Conditions

29. The Commission collects annual charges from exemptees for the administration of
its hydropower program.15 Under the regulations currently in effect, projects, with
authorized installed capacity of 1,500 kW or less, like this project, are not assessed an
annual charge.

30. Article 11 requires the exemptee to start rehabilitation of the facilities within two
years of the date of this exemption issuance and complete rehabilitation within four years
of issuance of this exemption.

B. Exhibit F and G Drawings

31. The Commission requires exemptees to file sets of approved project drawings
(exhibits F) on microfilm and in electronic file format.

32. The four exhibit F drawings filed on July 27, 2007, are approved and made part of
this exemption. Article 12 requires the filing of the approved exhibit F drawings in
aperture card and electronic file format.

33. The revised exhibit G drawing filed on July 27, 2007, does not show or enclose
within the project boundary, the dam, reservoir (up to the height of the existing
flashboards), headgate structure, power canal, powerhouse, tailrace, or transmission line.
Further, the exhibit G drawing does not show three known reference points, as required
by section 4.107(d) OR 4.41(h) of our regulations. Therefore, the exhibit G drawing is
not approved and is not made part of the exemption order. Article 13 requires the refiling
of an exhibit G drawing that encloses all project facilities, and conforms to sections 4.39
and 4.41 of the Commission’s regulations, 18 C.F.R. §§ 4.39 and 4.41 (2007).

15 See 18 C.F.R. § 11.1 (2007).
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C. Consultation on Resource Plans

34. The section 30(c) conditions (Appendices A and B of this order) require that plans
be prepared for: monitoring run-of-river operation and spillway flows; constructing,
operating, maintaining and evaluating fishway and eel passage facilities; sediment
removal (if necessary); and conducting a bypassed reach flow evaluation. However, the
conditions do not require the plans to be filed with the Commission for approval.
Therefore, Article 14 requires the filing of each plan with the Commission for approval.

D. Public Access

35. In addition to the section 30(c) conditions, Interior and Massachusetts DFW
recommended providing access to project waters and lands to allow for public use of fish
and wildlife resources where consistent with maintaining public safety and protecting
project civil works. Article 15 requires the exemptee to allow year-round recreational
access, and inform the public of the availability of recreational opportunities at the
project, such as posting signs at major points of access.

E. Project Safety

36. Ensuring the safety of all jurisdictional dams is an important public interest
function of the Commission. A dam failure could result in loss of life or property
damage, and could also result in significant negative environmental effects. In the
interest of ensuring the safety of this project, I am including Article 17, which requires
the exemptee to comply with Part 12 of the Commission’s regulations, which govern the
safety of water power projects and project works.16

The Director orders:

(A) The Ice House Power Project is exempted from Part I of the FPA, subject to
conditions submitted by the U.S. Department of the Interior and Massachusetts Division
of Fisheries and Wildlife, under section 30(c) of the FPA, as those conditions are set forth
in Appendices A and B to this order, and the articles specified below.

(B) The project consists of:

(1) All lands, to the extent of the exemptee’s interests in those lands, described in
the project description and the project boundary discussion of this order.

16 18 C.F.R. Part 12 (2007). To the extent that special Article 17 conflicts with
standard Article 8 (contained in the attached E-2), the provisions of the special article
govern.
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Exhibit G Drawing FERC No. 12769- Description

G-1 1 Identification Map

(2) The following project works: (1) the existing 190-foot-long, 12-foot-high Ice
House dam and spillway topped with existing 24-inch-high flashboards impounding;
(2) an existing 137-acre, 965-acre-foot reservoir with a normal full pond elevation of
216.45 feet National Geodetic Vertical Datum; (3) an existing headgate structure
equipped with four 8-foot-high, 10-foot-wide gates of which two are operational and two
are stationary leading to; (4) an existing 50-foot-wide, 109-foot-long power canal
connected to; (5) a restored powerhouse containing two Kaplan turbine generating units
with a total installed capacity of 280 kilowatts discharging flow to; (6) an existing 50-
foot-wide, 400-foot-long tailrace; (7) an existing 480-volt, 100-foot-long underground
transmission cable; and (8) appurtenant facilities.

The project works generally described above are more specifically shown and
described by those portions of exhibits A and F below:

Exhibit A: Sections 1 and 2 on pages 1 through 7, filed on July 27, 2007.

Exhibit F: The following exhibit F drawings filed on July 27, 2007:

Exhibit F Drawing FERC No. 12769- Description

F-1 2 Flow Schematic
F-2 3 Head Gate Views
F-3 4 Powerhouse Top View
F-4 5 Powerhouse Layout Side View

(3) All of the structures, fixtures, equipment or facilities used to operate or
maintain the project, all portable property that may be employed in connection with the
project, and all riparian or other rights that are necessary or appropriate in the operation
or maintenance of the project.

(C) The exhibits A and F described above are approved and made part of the
exemption. The exhibit G filed on July 27, 2007, is not approved.

(D) This exemption is also subject to the articles set forth in Form E-2 entitled
Standard Terms and Conditions of Exemption from Licensing (attached), and the
following additional articles:

Article 10. Administrative Annual Charges. The exemptee shall pay the
United States annual charges, effective the first day of the month in which the
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exemption is issued, as determined in accordance with the provisions of the
Commission's regulations in effect from time to time, for the purpose of
reimbursing the United States for the cost of administration of the Commission’s
hydropower program. The authorized installed capacity for that purpose is 280
kilowatts. Under the regulations currently in effect, projects with authorized
installed capacity of less than or equal to 1,500 kilowatts will not be assessed
annual charges.

Article 11. Start of Construction. The exemptee shall commence rehabilitation of
the project works within two years from the issuance date of the exemption and shall
complete rehabilitation of the project within four years from the issuance date of the
exemption.

Article 12. Exhibit Drawings. Within 45 days of the issuance date of this
exemption, the exemptee shall file the approved exhibit drawings in aperture card and
electronic file format.

(a) Three sets of the approved exhibit drawings shall be reproduced on
silver or gelatin 35mm microfilm. All microfilm shall be mounted on type D (3-
1/4" X 7-3/8") aperture cards. Prior to microfilming, the FERC Project-Drawing
Number shall be shown in the margin below the title block of the approved
drawing. After mounting, the FERC Drawing Number shall be typed on the
upper right corner of each aperture card. Additionally, the Project Number,
FERC Exhibit (i.e., F-1, etc.), Drawing Title, and date of this exemption shall be
typed on the upper left corner of each aperture card.

Two of the sets of aperture cards shall be filed with the Secretary of the
Commission, ATTN: OEP/DHAC. The third set shall be filed with the
Commission's Division of Dam Safety and Inspections New York Regional
Office.

(b) The exemptee shall file two separate sets of exhibit drawings in
electronic raster format with the Secretary of the Commission, ATTN:
OEP/DHAC. A third set shall be filed with the Commission's Division of Dam
Safety and Inspections New York Regional Office. Exhibit F drawings must be
identified as critical energy infrastructure information (CEII) material under 18
C.F.R. § 388.113(c). Each drawing must be a separate electronic file, and the file
name shall include: FERC Project-Drawing Number, FERC Exhibit, Drawing
Title, date of this exemption, and file extension in the following format [P-
12769-1, F-1, Project Description, MM-DD-YYYY.TIF]. Electronic drawings
shall meet the following format specification:
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IMAGERY - black & white raster file
FILE TYPE – Tagged Image File Format, (TIFF) CCITT Group 4
RESOLUTION – 300 dpi desired, (200 dpi min)
DRAWING SIZE FORMAT – 24” X 36” (min), 28” X 40” (max)
FILE SIZE – less than 1 MB desired

Article 13. Exhibit G Drawing. Within 90 days of the issuance date of
this exemption, the exemptee shall file, for Commission approval, revised
exhibit G drawings enclosing within the project boundary all principal project
works necessary for operation and maintenance of the project, including the dam,
reservoir (up to the height of the existing flashboards), headgate structure, power
canal, powerhouse, tailrace, and transmission line. The Exhibit G drawings must
comply with sections 4.39 and 4.41 of the Commission’s regulations.

Article 14. Commission Approval and Reporting.

(a) Requirement to File Plans for Commission Approval

Various measures in the U.S. Department of the Interior (Interior) and
Massachusetts Division of Fisheries and Wildlife (Massachusetts DFW) conditions
issued pursuant to section 30(c) of the Federal Power Act (Appendices A and B) require
the exemptee to prepare plans in consultation with state and federal agencies to
implement specific measures without prior Commission review and approval. Each such
plan shall also be submitted to the Commission for approval. The exemptee shall not
implement these plans unless notified by the Commission that the plans are approved.
The plans are listed below.

30(c) Condition No.
Interior Mass DFW

Plan Name Date Due to Commission

3 2
Run-of-river maintenance
and monitoring plan

Within 6 months of
exemption issuance

4
Bypassed reach flow study
plan/results

Within 1 year of
exemption issuance

6
Bypassed reach flow
maintenance and
monitoring plan

Within 1 year and 6
months of exemption
issuance

7 Sediment removal plan
Within 6 months of
exemption issuance

9 Eel passage design
Within 6 months of
exemption issuance

4 8 and 10
Fishway operation,
maintenance, monitoring
and evaluation plan

Within 6 months of
exemption issuance
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(b) Requirement to File Notification with the Commission

The exemptee shall also file with the Commission notification of the following
activities.

30(c) Condition No.
Interior Mass DFW

Exemption Requirement Date Due to Commission

1 1
Notification of temporary
run-of-river operation
modification

Within 10 days of each
occurrence

3
Notification of temporary
refill procedure
modification

Within 10 days of each
occurrence

5 12
Notification when the
project commences
operation

Within 30 days of
commencement of
project operation

7 4,5,14
Notification if additional
terms and conditions are
imposed

Within 30 days of
receipt of conditions

The exemptee shall include documentation of agency approval with its filing to the
Commission. The Commission reserves the right to make changes to any plan submitted.
Upon Commission approval the plan becomes a requirement of the exemption from
licensing, and the exemptee shall implement the plan or changes in project operations or
facilities, including any changes required by the Commission. In addition, Interior
condition 7, and Massachusetts DFW conditions 4, 5, and 14 contemplate unspecified
long-term changes to project operations or facilities for the purpose of mitigating
environmental impacts. These changes may not be implemented without prior
Commission authorization granted after the filing of an application to amend the
exemption.

Article 15. Recreation Access. The exemptee shall allow public access to the
project for outdoor recreational purposes. The exemptee shall make reasonable efforts to
inform the public of the availability of recreational opportunities at the project. Such
efforts shall include the posting of signs at major points of access to the project. The
Commission reserves the right to require the exemptee to allow public recreational uses
of any project property. The exemptee may reserve from public access such portions of
the project as may be necessary for the protection of life, health, and property.

Article 16. Memorandum of Agreement and Historic Properties Management
Plan. The exemptee shall implement the “Memorandum of Agreement Among the
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Federal Energy Regulatory Commission and the Massachusetts State Historic
Preservation Officer for Managing Historic Properties that May be Affected by
Issuing an Exemption from Licensing for the Ice House Power Project in Middlesex
County, Massachusetts (FERC No. 12769),” executed on March 11, 2008, and including
but not limited to the historic properties management plan (HPMP) for the project.
Pursuant to the requirements of this Memorandum of Agreement (MOA), the exemptee
shall file, for Commission approval, an HPMP within one year of the issuance date of this
exemption. The Commission reserves the authority to require changes to the HPMP at
any time during the term of this order. If the MOA is terminated prior to Commission
approval of the HPMP, the exemptee shall obtain approval from the Commission and the
Massachusetts State Historic Preservation Officer, before engaging in any ground-
disturbing activities or taking any other action that may affect any historic properties
within the project’s area of potential effects.

Article 17. This project is subject to Part 12 of the Commission’s regulations, 18
C.F.R. Part 12 (2007) (as they may be amended from time to time). For the purposes of
applying these provisions of Part 12, the exempted project is deemed to be a licensed
project development and the owner of the exempted project is deemed to be a licensee.

Article 18. Minimum Bypassed Reach Flow. Until such time as a permanent flow
is established, the exemptee shall release a continuous 1 million gallon per day (1 mgd)
flow, or its equivalent in cubic feet per second, into the project bypassed reach, in
accordance with Massachusetts Division of Fish and Wildlife (Massachusetts DFW)
section 30(c) condition No. 5, for the protection of aquatic habitat and water quality in
the Nashua River. The minimum bypassed reach flow release may be temporarily
modified if required by operating emergencies beyond the control of the exemptee, and
for short periods upon mutual agreement between the exemptee, Massachusetts DFW,
and the U.S. Department of the Interior. If the flow is so modified, the licensee shall
notify the Commission as soon as possible, but no later than 10 days after each such
incident.

(E) The exemptee shall serve copies of any Commission filing required by this
order on any entity specified in this order to be consulted on matters related to that filing.
Proof of service on these entities must accompany the filing with the Commission.
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(F) This order is final unless a request for rehearing is filed within 30 days from
the date of its issuance, as provided in section 313(a) of the FPA. The filing of a request
for rehearing does not operate as a stay of the effective date of this exemption or of any
other date specified in this order, except as specifically ordered by the Commission. The
exemptee’s failure to file a request for rehearing shall constitute acceptance of this order.

Article 19. Right to Occupy Federal Lands. Within one year of the issuance date
of this exemption, the exemptee shall file documentation with the Commission showing it
has obtained the right to occupy any federal lands necessary for the construction,
operation, and maintenance of the project.

J. Mark Robinson
Director
Office of Energy Projects
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Form E-2 
 

FEDERAL ENERGY REGULATORY COMMISSION

Section 4.106 - Standard Terms and Conditions of Exemption from Licensing

Any exemption from licensing granted under this subpart for a small hydroelectric
power project is subject to the following standard terms and conditions:

Article 1. The Commission reserves the right to conduct investigations under
sections 4(g), 306, 307, and 311 of the Federal Power Act with respect to any acts,
complaints, facts, conditions, practices, or other matters related to the construction,
operation, or maintenance of the exempt project. If any term or condition of the
exemption is violated, the Commission may revoke the exemption, issue a suitable order
under section 4(g) of the Federal Power Act, or take appropriate action for enforcement,
forfeiture, or penalties under Part III of the Federal Power Act.

Article 2. The construction, operation, and maintenance of the exempt project
must comply with any terms and conditions that the United States Fish and Wildlife
Service and any state fish and wildlife agencies have determined are appropriate to
prevent loss of, or damage to, fish or wildlife resources or to otherwise carry out the
purposes of the Fish and Wildlife Coordination Act, as specified in exhibit E of the
application for exemption from licensing or in the comments submitted in response to the
notice of the exemption application.

Article 3. The Commission may revoke this exemption if actual construction of
any proposed generating facilities has not begun within two years or has not been
completed within four years from the date on which this exemption was granted. If an
exemption is revoked under this article, the Commission will not accept from the prior
exemption holder a subsequent application for exemption from licensing or a notice of
exemption from licensing for the same project within two years of the revocation.

Article 4. This exemption is subject to the navigation servitude of the United
States if the project is located on navigable waters of the United States.

Article 5. This exemption does not confer any right to use or occupy any Federal
lands that may be necessary for the development or operation of the project. Any right to
use or occupy any Federal lands for those purposes must be obtained from the
administering Federal agencies. The Commission may accept a license application by
any qualified license applicant and revoke this exemption, if any necessary right to use or
occupy Federal lands for those purposes has not been obtained within one year from the
date on which this exemption was granted.

20080331-3012 FERC PDF (Unofficial) 03/31/2008



Project No. 12769-000 17

Article 6. In order to best develop, conserve, and utilize in the public interest the
water resources of the region, the Commission may require that the exempt facilities be
modified in structure or operation or may revoke this exemption.

Article 7. The Commission may revoke this exemption if, in the application
process, material discrepancies, inaccuracies, or falsehoods were made by or on behalf of
the applicant.

Article 8. Any exempted small hydroelectric power project that utilizes a dam that
is more than 33 feet in height above streambed, as defined in 18 C.F.R. § 12.31(c) of this
chapter, impounds more than 2,000 acre-feet of water, or has a significant or high hazard
potential, as defined in 33 C.F.R. Part 222, is subject to the following provisions of 18
C.F.R. Part 12, as it may be amended:

(1) Section 12.4(b)(1)(i) and (ii), (b)(2)(i) and (iii), (b)(iv), and (b)(v);

(2) Section 12.4(c);

(3) Section 12.5;

(4) Subpart C; and

(5) Subpart D.

For the purposes of applying these provisions of 18 C.F.R. Part 12, the exempted
project is deemed to be a licensed project development and the owner of the exempted
project is deemed to be a licensee. 

 
Article 9. Before transferring any property interests in the exempt project, the

exemption holder must inform the transferee of the terms and conditions of the
exemption. Within 30 days of transferring the property interests, the exemption holder
must inform the Commission of the identity and address of the transferee.
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APPENDIX A

Mandatory section 30(c) conditions filed by the U.S. Department of the Interior on
October 10, 2007.

1. The Exemptee shall operate the project in a run-of-river mode, whereby inflow to the
project will equal outflow from the project and water levels above the dam are not drawn
down for the purpose of generating power. Run-of-river operation may be temporarily
modified if required by operating emergencies beyond the control of the Exemptee, or for
short periods upon mutual agreement between the Exemptee, the U.S. Fish and Wildlife
Service, and the Massachusetts Division of Fisheries and Wildlife.

2. The Exemptee shall discharge a minimum flow over the project spillway. The flow
shall be determined after additional consultation with the Massachusetts Division of
Fisheries and Wildlife and the U.S. Fish and Wildlife Service. A series of demonstration
flows may be needed for the agencies to establish the required flow.

3. The Exemptee shall, within three (3) months of the date of issuance of an exemption
from licensing, prepare and file for approval by the U.S. Fish and Wildlife Service, a plan
for maintaining and monitoring run-of-river operation and spillway flows at the project.
The plan shall include a description of the mechanisms and structures that will be used,
the level of manual and automatic operation, the methods to be used for recording data on
run-of-river operation and spillway flows, an implementation schedule, and a plan for
maintaining the data for inspection by the U.S. Fish and Wildlife Service, the Federal
Energy Regulatory Commission, and the Massachusetts Division of Fisheries and
Wildlife.

4. The Exemptee shall be responsible for constructing, operating, maintaining, and
evaluating upstream and downstream fish passage facilities at this project when notified
by the U.S. Fish and Wildlife Service and/or the Massachusetts Division of Fisheries and
Wildlife that such fishways are needed. The fishways shall be constructed and
operational in accordance with the schedule identified by the agencies. Any fishways
prescribed by the aforementioned agencies shall be designed in consultation with, and the
designs shall require approval by, the U.S. Fish and Wildlife Service.

5. The Exemptee shall notify the U.S. Fish and Wildlife Service in writing when the
project commences operation. A set of as-built drawings shall be furnished with the
notification. Such notice shall be sent within thirty (30) days of start-up to Supervisor,
New England Field Office, 70 Commercial Street, Suite 300, Concord, New Hampshire
03301.
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6. The Exemptee shall allow the U.S. Fish and Wildlife Service to inspect the project
area at any time while the project operates under an exemption from licensing to monitor
compliance with their terms and conditions.

7. The U.S. Fish and Wildlife Service is reserving the right to add to and alter terms and
conditions for this exemption as appropriate to carry out its responsibilities with respect
to fish and wildlife resources. The Exemptee shall, within thirty (30) days of receipt, file
with the Federal Energy Regulatory Commission any additional terms and conditions
imposed by the U.S. Fish and Wildlife Service.

8. The Exemptee shall incorporate the aforementioned terms and conditions in any
conveyance - by lease, sale or otherwise - of its interests so as to legally assure
compliance with said conditions for as long as the project operates under an exemption
from licensing.
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APPENDIX B

Mandatory section 30(c) conditions filed by the Massachusetts Division of
Fisheries and Wildlife on October 11, 2007, as amended by Commission staff (changes in
bold).

1. The Exemptee shall operate the project in a run-of-river mode, whereby inflow to the
project will equal outflow from the project on an instantaneous basis and water levels
above the dam are not drawn down for the purpose of generating power. Instantaneous
run-of-river operation may be temporarily modified if required by operating emergencies
beyond the control of the Exemptee, or for short periods upon mutual agreement between
the Exemptee, the Massachusetts Division of Fisheries and Wildlife (Division), and the
U.S. Fish and Wildlife Service.

2. The Exemptee shall, within three (3) months of the date of issuance of an exemption
from licensing, prepare and file for approval by the Division, and the U.S. Fish and
Wildlife Service, a plan for maintaining and monitoring run-of-river operation at the
project. The plan shall include a description of the mechanisms and structures that will
be used, the level of automatic operation, the methods to be used for recording data on
run-of-river operation, an implementation schedule, and a plan for maintaining the data
for inspection by the Division, the Federal Energy Regulatory Commission, and the U.S.
Fish and Wildlife Service.

3. The Exemptee shall implement a refill procedure whereby, during impoundment
refilling after drawdowns for maintenance (including flashboard repair/replacement) or
emergency purposes, 90 percent of inflow is passed downstream and the headpond is
refilled on the remaining 10 percent of inflow to the project. This refill procedure may be
modified on a case-by-case basis with the prior approval of both the Division and the
U.S. Fish and Wildlife Service.

4. The first field season following commencement of project operation, the Exemptee
shall conduct a flow study to determine a suitable bypass discharge sufficient to maintain
water quality and habitat in the bypass reach. The study plan shall be developed in
consultation with the Division and the U.S. Fish and Wildlife Service, and shall require
approval by the Division and the U.S. Fish and Wildlife Service prior to implementation.
Based on study results, the Division and the U.S. Fish and Wildlife Service, may mandate
a continuous minimum bypass flow for the project.

5. Until a permanent bypass flow has been mandated by the U.S. Fish and Wildlife
Service, the Exemptee shall provide an interim conservation flow of 1 mgd (as suggested
by the exemptee) at the dam to protect habitat in the bypass reach. This flow shall be
released upon commencement of project operation, and shall continue until the agencies
notify the Exemptee of a permanent bypass flow requirement (to be determined via
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condition 4 above). The specific location and mechanism of flow release shall be
determined in consultation with the Division and the U.S. Fish and Wildlife Service, and
shall require the approval by the Division and the U.S. Fish and Wildlife Service prior to
the project commencing operation.

6. The Exemptee shall, within three (3) months of receiving notification of a permanent
bypass flow requirement by the agencies, prepare and file for review and approval by the
Division, and the U.S. Fish and Wildlife Service a plan for maintaining and monitoring
the bypass discharge. The plan shall include a description of the mechanisms and
structures that will be used to provide the flow, the level of automatic operation, the
methods to be used for recording data on bypass flow, an implementation schedule, and a
plan for maintaining the data for inspection by the U.S. Fish and Wildlife Service, the
Federal Energy Regulatory Commission, and the Division.

7. The Exemptee shall, if necessary, within ninety (90) days of exemption issuance,
develop a Sediment Removal Plan in consultation with the U.S. Fish and Wildlife
Service, the Division, and the Massachusetts Department of Environmental Protection.
The purpose of the plan is to develop a protocol for the periodic removal of accumulated
sediment from the project that minimizes impacts to aquatic resources. The project shall
not commence operation until the Division and the U.S. Fish and Wildlife Service has
approved the Plan.

8. The Exemptee shall be responsible for constructing, operating, maintaining, and
evaluating upstream and downstream anadromous fish passage facilities at this project
when notified by the U.S. Fish and Wildlife Service and/or the Division. The fishway(s)
shall be designed in consultation with, and the designs shall require approval by, the U.S.
Fish and Wildlife Service and the Division.

9. The Exemptee shall be responsible for constructing, operating, maintaining, and
evaluating upstream and downstream passage for American eels. The fishways shall be
designed in consultation with, and require approval by, the U.S. Fish and Wildlife
Service and the Division prior to the start of fishway construction. The eelways shall be
operational concurrent with the commencement of project operation.

10. No later than three (3) months prior to commencement of project operation, the
Exemptee shall file for approval by the U.S. Fish and Wildlife Service and the Division,
plans and schedules for the operation, maintenance and monitoring, and evaluation of the
fishways specified in conditions 8 and 9. All plans related to fish passage require
approval from the U.S. Fish and Wildlife Service and the Division prior to
implementation by the Exemptee.
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11. No later than three (3) months prior to [implementing vegetation management], the
Exemptee shall file for approval by the Division for the routine vegetation management
associated with the project.

12. The Exemptee shall notify the Division and the U.S. Fish and Wildlife Service in
writing when the project commences operation. A set of as-built drawings shall be
furnished with the notification. Such notice shall be sent within 30 days of start-up to
Anadromous Fish Project Leader, MADFW Field HQ, 1 Rabbit Hill Road, Westborough
MA, 01581.

13. The Exemptee shall allow the Division to inspect the project area at any time while
the project operates under an exemption from licensing to monitor compliance with their
terms and conditions.

14. The Division is reserving the right to add to and alter terms and conditions for this
exemption as appropriate to carry out its responsibilities with respect to fish and wildlife
resources. The Exemptee shall, within thirty (30) days of receipt, file with the Federal
Energy Regulatory Commission any additional terms and conditions imposed by the
Division.

15. The Exemptee shall incorporate the aforementioned terms and conditions in any
conveyance -- by lease, sale or otherwise -- of its interests so as to legally assure
compliance with said conditions for as long as the project operates under an exemption
from licensing.
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Massachusetts Department of Environmental Protection

Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

A. General Information

Provided by MassDEP:

100-0321
MassDEP File #

eDEP Transaction #

Ayer
City/Town

Please note;

this form has

been modified

with added

space to
accommodate

the Registry
of Deeds

Requirements

Important:
When filling
out forms on

the

computer,
use only the
tab key to
move your

cursor-do

not use the

return key.

P  Ayer
Conservation Commission

2. Th^ issuance is for a. □Order of
(check one):

3. To: Applicant:

Llisa
a. First Name

Ice House Partners, Inc.
c. Organization

323 West Main Street
d. Mailing Address

Ayer
e. City/Town

4. Property Owner (if different from applicant):

a. DOrder of Conditions b. M Amended Order of Conditions

Marino
b. Last Name

MA
f. State

01432
g. Zip Code

d. Mailing Address
Ayer
e. City/Tovim

5. Project Location:

323 West Main Street
a. Street Address

38
c. Assessors Map/Piat Number

Latitude and Longitude, if known: ^
d. Latitude

MA
f. state

Ayer
b. City/Town

J
d. Parcel/Lot Number

m  S

01432
g. Zip Code

6. Longitude

wpafotm5.doc' rev. 6/16/2015



Massachusetts Department of Environmental Protection

Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

A. General Information (cont.)

Provided by MassDEP:

lQQ-0321
MassDEP File #

eDEP Transaction #

Ayer
City/Town

Property recorded at the Registry of Deeds for (attach additional Information if more than
one parcel):
Middlesex Southern
a. County b. Certificate Number (if registered land)

30179 185

Dates:

c. Book d. Page

^ . September 17, 2008 April 23. 2009 April 23, 2009
a. Date Notice of Intent Filed b. Date Public Hearing Closed c. Date of Issuance

Final Approved Plans and Other Documents (attach additional plan or document references
as needed):

Shirley-Ayer-Harvard- Lancaster, Exhibits G1, G2, & G3 in Ayer, MA 3 sheets of Plan C-7-
31

September 17, 2008
a. Date Notice of Intent Filed

Hannigan Engineering, inc. Larry R. Sabean
b. Prepared By c, Signed and Stamped by

8/6/2008 1"=1000
d. Final Revision Date e. Scale

f. Additional Plan or Document Title g. Date

B. Findings

1. Findings pursuant to the Massachusetts Wetlands Protection Act:

Following the review of the above-referenced Notice of Intent and based on the information
provided in this application and presented at the public hearing, this Commission finds that
the areas in which work is proposed is significant to the following interests of the Wetlands
Protection Act (the Act). Check all that apply:

Public Water Supply b. □ Land Containing Shellfish

Private Water Supply e. ^ Fisheries

g. ^ Groundwater Supply h. ^ Storm Damage Prevention i. ^ Flood Control

2. This Commission hereby finds the project, as proposed, is: (check one of the following boxes)

Approved subject to:

a. ^ the following conditions which are necessary in accordance with the performance
standards set forth in the wetlands regulations. This Commission orders that all work shall
be performed in accordance with the Notice of Intent referenced above, the following
General Conditions, and any other special conditions attached to this Order. To the extent
that the following conditions modify or differ from the plans, specifications, or other
proposals submitted with the Notice of Intent, these conditions shall control.

^ Prevention of
Pollution
^ Protection of
Wildlife Habitat

^ Flood Control

wpaform5.doc • rev. 6/16/2015 Page 2 of 12



Massachusetts Department of Environmental Protection

Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

B. Findings (cent.)

Provided by MassDEP:

10Q-Q321
MassDEP File #

eDEP Transaction #

Ayer
City/Town

Denied because:

b. □ the proposed work cannot be conditioned to meet the performance standards set forth
in the wetland regulations. Therefore, work on this project may not go forward unless and
until a new Notice of Intent is submitted which provides measures which are adequate to
protect the interests of the Act, and a final Order of Conditions is Issued. A description of
the performance standards which the proposed work cannot meet is attached to this
Order.

c. □ the information submitted by the applicant is not sufficient to describe the site, the work,
or the effect of the work on the Interests identified in the Wetlands Protection Act.
Therefore, work on this project may not go forward unless and until a revised Notice of
Intent is submitted which provides sufficient information and includes measures which are
adequate to protect the Act's interests, and a final Order of Conditions is issued. A
description of the specific information which is lacking and why it is necessary Is
attached to this Order as per 310 OMR 10.05(6)(c).

3. □ Buffer Zone Impacts: Shortest distance between limit of project
disturbance and the wetland resource area specified in 310 OMR 10.02(1)(a) a. iinearfeet

Inland Resource Area Impacts: Check all that apply below. (For Approvals Only)

Resource Area

4. □ Bank

5. □ Bordering
Vegetated Wetland

6. □ Land Under
Waterbodies and
Waterways

7. □ Bordering Land
Subject to Flooding

Cubic Feet Flood Storage

8. D Isoiated Land
Subject to Flooding

Cubic Feet Flood Storage

9. n Riverfront Area

Sq ft within 100ft

Sq ft between 100-
200 ft

Proposed
Alteration

Permitted
Alteration

Proposed
Replacement

Permitted
Replacement

a. Iinearfeet b. Iinearfeet c. Iinearfeet d. Iinearfeet

a. square feet b. square feet c. square feet d. square feet

a. square feet b. square feet c. square feet d. square feet

e. c/y dredged f. c/y dredged

a. square feet b. square feet c. square feet d. square feet

e. cubic feet f. cubic feet g. cubic feet h. cubic feet

a. square feet b. square feet

c. cubic feet d. cubic feet e. cubic feet f. cubic feet

a. total sq. feet b. total sq. feet

c. square feet d. square feet e. square feet f. square feet

g. square feet h. square feet 1. square feet j. square feet

wpaformS.doc • rev. 6/16/2015



Massachusetts Department of Environmental Protection Provided by MassDEP:
Bureau of Resource Protection - Wetlands ioo-Q32i

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L c. 131, §40 eOEP Transaction #

Ayer
City/Town

B. Findings (cont.)

Coastal Resource Area impacts: Check all that apply below. (For Approvals Only)

10. □ Designated Port
Areas

11. □ Land Under the
Ocean

Proposed Permitted Proposed Permitted
Alteration Alteration Replacement Replacement

Indicate size under Land Under the Ocean, below

a. square feet b. square feet

12. □ Barrier Beaches

13. □ Coastal Beaches

14. □ Coastal Dunes

15. □ Coastal Banks

16. □ Rocky Intertldal
Shores

17. □ Salt Marshes

18. □ Land Under Salt
Ponds

c.c/y dredged d.c/y dredged

Indicate size under Coastal Beaches and/or Coastal Dunes
below

cu yd cu yd
a. square feet b. square feet c. nourishment d. nourishment

cu yd cu yd
a. square feet b. square feet c. nourishment d. nourishment

a. linear feet b. linear feet

a. square feet b. square feet

a. square feet b. square feet c. square feet d. square feet

a. square feet b. square feet

19. □ Land Containing
Shellfish

20. □ Fish Runs

c, c/y dredged d. c/y dredged

a. square feet b. square feet c. square feet d. square feet

Indicate size under Coastal Banks, Inland Bank, Land Under
the Ocean, and/or Inland Land Under Waterbodies and
Waterways, above

21. □ Land Subject to
Coastal Storm
Flowage

a. c/y dredged b. c/y dredged

a. square feet b. square feet

22. □ Riverfront Area

Sq ft within 100ft

Sq ft between 100-
200 ft

a. total sq, feet b. total sq. feet

c. square feet d- square feet e. square feet f- square feet

g. square feet h. square feet I. square feet j- square feet

wpaformS.doc • rev. 6/16/2015 Page 4 of 12



Massachusetts Department of Environmental Protection

Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

B. Findings (cont.)

Provided by MassDEP:

100-0321
MassDEP File #

eDEP Transaction #

Ayer
City/Town

23. □ Restoration/Enhancement*:

a. square feet of BVW

24. □ Stream Crossing(s):

b. square feet of salt marsh

a. number of new stream crossings b. number of replacement stream crossings

C. General Conditions Under Massachusetts Wetlands Protection Act

The following conditions are only applicable to Approved projects.

1. Failure to comply with all conditions stated herein, and with ail related statutes and other
regulatory measures, shall be deemed cause to revoke or modify this Order.

2. The Order does not grant any property rights or any exclusive privileges; it does not
authorize any injury to private property or invasion of private rights.

3. This Order does not relieve the permittee or any other person of the necessity of complying
with all other applicable federal, state, or iocai statutes, ordinances, bylaws, or regulations.

4. The work authorized hereunder shall be completed within three years from the date of this
Order unless either of the following apply;
a. The work is a maintenance dredging project as provided for In the Act; or
b. The time for completion has been extended to a specified date more than three years,

but less than five years, from the date of issuance, if this Order is intended to be valid
for more than three years, the extension date and the special circumstances warranting
the extended time period are set forth as a special condition In this Order.

0. If the work is for a Test Project, this Order of Conditions shall be valid for no more than
one year.

5. This Order may be extended by the issuing authority for one or more periods of up to three
years each upon application to the issuing authority at least 30 days prior to the expiration
date of the Order. An Order of Conditions for a Test Project may be extended for one
additional year only upon written applicatlon by the applicant, subject to the provisions of 310
CMR10.05(11)(f).

6. If this Order constitutes an Amended Order of Conditions, this Amended Order of
Conditions does not extend the issuance date of the original Final Order of Conditions and
the Order will expire on unless extended in writing by the Department.

7. Any fill used in connection with this project shall be clean fill. Any fill shall contain no trash,
refuse, rubbish, or debris, including but not limited to lumber, bricks, piaster, wire, lath,
paper, cardboard, pipe, tires, ashes, refrigerators, motor vehicles, or parts of any of the
foregoing.

wpaformS.doc ■ rev. 6/16/2015



Massachusetts Department of Environmental Protection Provided by MassDEP:
Bureau of Resource Protection - Wetlands iQO-0321

WPA Form 5 - Order of Conditions *
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40 gdepTransaction #

Ayer
City/Town

C. General Conditions Under Massachusetts Wetlands Protection Act

8. This Order is not final until all administrative appeal periods from this Order have elapsed,
or if such an appeal has been taken, until all proceedings before the Department have been
completed.

9. No work shall be undertaken until the Order has become final and then has been recorded
in the Registry of Deeds or the Land Court for the district in which the land is located, within
the chain of title of the affected property. In the case of recorded land, the Final Order shall
also be noted in the Registry's Grantor Index under the name of the owner of the land upon
which the proposed work is to be done. In the case of the registered land, the Final Order
shall also be noted on the Land Court Certificate of Title of the owner of the land upon
which the proposed work is done. The recording information shall be submitted to the
Conservation Commission on the form at the end of this Order, which form must be
stamped by the Registry of Deeds, prior to the commencement of work.

10. A sign shall be displayed at the site not less then two square feet or more than three
square feet in size bearing the words,

"Massachusetts Department of Environmental Protection" [or, "MassDEP"]

"File Number 100-0321

11. Where the Department of Environmental Protection is requested to issue a Superseding
Order, the Conservation Commission shall be a party to all agency proceedings and
hearings before MassDEP.

12. Upon completion of the work described herein, the applicant shall submit a Request for
Certificate of Compliance (WPA Form BA) to the Conservation Commission.

13. The work shall conform to the plans and special conditions referenced in this order.

14. Any change to the plans identified in Condition #13 above shall require the applicant to
inquire of the Conservation Commission in writing whether the change is significant enough
to require the filing of a new Notice of Intent.

15. The Agent or members of the Conservation Commission and the Department of
Environmental Protection shall have the right to enter and inspect the area subject to this
Order at reasonable hours to evaluate compliance with the conditions stated in this Order,
and may require the submittal of any data deemed necessary by the Conservation
Commission or Department for that evaluation.

16. This Order of Conditions shall apply to any successor in interest or successor in control of
the property subject to this Order and to any contractor or other person performing work
conditioned by this Order.

wpaform5.doc • rev. 6/16/2015 Page 6 of 12



Massachusetts Department of Environmental Protection

Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Provided by MassDEP:

100-0321
MassDEP File#

eDEP Transaction #

Ayer
City/Town

C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)

17. Prior to the start of work, and if the project involves work adjacent to a Bordering Vegetated
Wetland, the boundary of the wetland in the vicinity of the proposed work area shall be
marked by wooden stakes or flagging. Once in place, the wetland boundary markers shall
be maintained until a Certificate of Compliance has been Issued by the Conservation
Commission.

18. All sedimentation barriers shall be maintained in good repair until all disturbed areas have
been fully stabilized with vegetation or other means. At no time shall sediments be
deposited in a wetland or water body. During construction, the applicant or his/her designee
shall Inspect the erosion controls on a daily basis and shall remove accumulated sediments
as needed. The applicant shall immediately control any erosion problems that occur at the
site and shall also immediately notify the Conservation Commission, which reserves the
right to require additional erosion and/or damage prevention controls it may deem
necessary. Sedimentation barriers shall serve as the limit of work unless another limit of
work line has been approved by this Crder.

19. The work associated with this Crder (the "Project")
(1) □ is subject to the Massachusetts Stormwater Standards
(2) ^ is NCT subject to the Massachusetts Stormwater Standards

If the work is subject to the Stormwater Standards, then the project is subject to the
following conditions:

a) All work, including site preparation, land disturbance, construction and redevelopment,
shall be implemented in accordance with the construction period pollution prevention and
erosion and sedimentation control plan and, if applicable, the Stormwater Pollution
Prevention Plan required by the National Pollution Discharge Elimination System
Construction General Permit as required by Stormwater Condition 8. Construction period
erosion, sedimentation and pollution control measures and best management practices
(BMPs) shall remain in place until the site is fully stabilized.

b) No stormwater runoff may be discharged to the post-construction stormwater BMPs
unless and until a Registered Professional Engineer provides a Certification that:
/. all construction period BMPs have been removed or will be removed by a date certain
specified in the Certification. For any construction period BMPs Intended to be converted
to post construction operation for stormwater attenuation, recharge, and/or treatment, the
conversion is allowed by the MassDEP Stormwater Handbook BMP specifications and that
the BMP has been properly cleaned or prepared for post construction operation, including
removal of all construction period sediment trapped in inlet and outlet control structures;
a. as-built final construction BMP plans are included, signed and stamped by a Registered
Professional Engineer, certifying the site is fully stabilized;
Hi. any illicit discharges to the stormwater management system have been removed, as per
the requirements of Stormwater Standard 10;

wpaform5.doc- rev. 6/16/201S



Massachusetts Department of Environmental Protection

Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Provided by MassDEP:

100-0321
MassDEP File#

eDEP Transaction #

Ayer
City/Town

C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)

iv. all post-construction stormwater BMPs are installed in accordance with the plans
(including ail planting plans) approved by the Issuing authority, and have been Inspected to
ensure that they are not damaged and that they are in proper working condition;

V. any vegetation associated with post-construction BMPs is suitably established to
withstand erosion.

c) The landowner is responsible for BMP maintenance until the issuing authority is notified
that another party has legally assumed responsibility for BMP maintenance. Prior to
requesting a Certificate of Compliance, or Partial Certificate of Compliance, the responsible
party (defined in General Condition 18(e)) shall execute and submit to the issuing authority
an Operation and Maintenance Compliance Statement ("O&M Statement) for the
Stormwater BMPs identifying the party responsible for implementing the stormwater BMP
Operation and Maintenance Plan ("O&M Plan") and certifying the following:

I.) the O&M Plan is complete and will be implemented upon receipt of the Certificate of
Compliance, and

II.) the future responsible parties shall be notified in writing of their ongoing legal
responsibility to operate and maintain the stormwater management BMPs and
implement the Stormwater Pollution Prevention Plan.

d) Post-construction pollution prevention and source control shall be implemented in
accordance with the long-term pollution prevention plan section of the approved
Stormwater Report and, if applicable, the Stormwater Pollution Prevention Plan required by
the National Pollution Discharge Elimination System Multi-Sector General Permit.

e) Unless and until another party accepts responsibility, the landowner, or owner of any
drainage easement, assumes responsibility for maintaining each BMP. To overcome this
presumption, the landowner of the property must submit to the issuing authority a legally
binding agreement of record, acceptable to the issuing authority, evidencing that another
entity has accepted responsibility for maintaining the BMP, and that the proposed
responsible party shall be treated as a permittee for purposes of Implementing the
requirements of Conditions 18(f) through 18(k) with respect to that BMP. Any failure of the
proposed responsible party to implement the requirements of Conditions 18(f) through
18(k) with respect to that BMP shall be a vioiation of the Order of Conditions or Certificate
of Compliance. In the case of stormwater BMPs that are serving more than one lot, the
legally binding agreement shall also identify the lots that will be serviced by the stormwater
BMPs. A plan and easement deed that grants the responsible party access to perform the
required operation and maintenance must be submitted along with the legally binding
agreement.

f) The responsible party shall operate and maintain all stormwater BMPs in accordance
with the design plans, the O&M Plan, and the requirements of the Massachusetts
Stormwater Handbook.

wpaform5.doc* rev. 6/16/2016 Page 8 of 12



Massachusetts Department of Environmental Protection

Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40 eDEP Transaction #

Ayer
City/Town

C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)

g) The responsible party shall:
1. Maintain an operation and maintenance log for the last three (3) consecutive

calendar years of inspections, repairs, maintenance and/or replacement of the
stormwater management system or any part thereof, and disposal {for disposal the
log shall indicate the type of material and the disposal location);

2. Make the maintenance log available to MassDEP and the Conservation
Commission ("Commission") upon request; and

3. Allow members and agents of the MassDEP and the Commission to enter and
inspect the site to evaluate and ensure that the responsible party is in compliance
with the requirements for each BMP established in the O&M Plan approved by the
issuing authority.

h) All sediment or other contaminants removed from stormwater OMRs shall be disposed
of in accordance with all applicable federal, state, and local laws and regulations.
i) Illicit discharges to the stormwater management system as defined In 310 CMR 10.04
are prohibited.
j) The stormwater management system approved In the Order of Conditions shall not be
changed without the prior written approval of the issuing authority,
k) Areas designated as qualifying pervious areas for the purpose of the Low Impact Site
Design Credit (as defined in the MassDEP Stormwater Handbook, Volume 3, Chapter 1,
Low Impact Development Site Design Credits) shall not be altered without the prior written
approval of the issuing authority.

1) Access for maintenance, repair, and/or replacement of BMPs shall not be withheld.
Any fencing constructed around stormwater BMPs shall Include access gates and shall be
at least six inches above grade to allow for wildlife passage.

Special Conditions (if you need more space for additionai conditions, please attach a text
document):
See Special Conditions Attachment A

20. For Test Projects subject to 310 CMR 10.05(11), the applicant shall also implement the
monitoring plan and the restoration plan submitted with the Notice of Intent. If the
conservation commission or Department determines that the Test Project threatens the
public health, safety or the environment, the applicant shall Implement the removal plan
submitted with the Notice of Intent or modify the project as directed by the conservation
commission or the Department.

wpaformS.doo • rev. 6/16/2015 Page 9 of 12



I  Massachusetts Department of Environmental Protection Provided by MassDEP;
Bureau of Resource Protection - Wetlands ioo-032i

WRA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40 eOEP Transaction #

Ayer
City/Town

D. Findings Under Municipal Wetlands Bylaw or Ordinance

1. is a municipal wetlands bylaw or ordinance applicable? ^ Yes □ No
2. The hereby finds (check one that applies):

Conservation Commission

a. □ that the proposed work cannot be conditioned to meet the standards set forth in a
municipal ordinance or bylaw, specifically:

1, Municipal Ordinance or Bylaw 2. Citation

Therefore, work on this project may not go forward unless and until a revised Notice of
Intent is submitted which provides measures which are adequate to meet these
standards, and a final Order of Conditions is issued.

b, D that the following additional conditions are necessary to comply with a municipal
ordinance or bylaw:

1. Municipal Ordinance or Bylaw 2. Citation
The Commission orders that all work shall be performed in accordance with the following
conditions and with the Notice of Intent referenced above. To the extent that the following
conditions modify or differ from the plans, specifications, or other proposals submitted with
the Notice of Intent, the conditions shall control.
The special conditions relating to municipal ordinance or bylaw are as follows (If you need
more space for additional conditions, attach a text document):

wpafomi5.doc • rev. 6/16/2015 Page 10 of 12
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Massachusetts Department of Environmental Protection

Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Provided by MassDEP:

100-0321
MassDEP File#

eDEP Transaction #

City/Town

E. Signatures

This Order is valid for three years, unless otherwise specified as a special
condition pursuant to General Conditions #4, from the date of issuance.

Please indicate the number of members who will sign this form.
This Order must be signed by a majority of the Conservation Commission.

2fel/iq
1. Date of Issuance

2. Number of Signers

The Order must be mailed by certified mail (return receipt requested) or hand delivered to
the applicant. A copy must be mailed, hand delivered or filed electronically at the same time
with the apocqpriate MassDEP Regional Office.

Signatures

Date

by hand delivery on

3/l8-/iq

□ by certified mail, return receipt
requested, on

Date

F. Appeals
The applicant, the owner, any person aggrieved by this Order, any owner of land abutting
the land subject to this Order, or any ten residents of the city or town in which such land Is
located, are hereby notified of their right to request the appropriate MassDEP Regional
Office to issue a Superseding Order of Conditions. The request must be made by certified
mail or hand delivery to the Department, with the appropriate filing fee and a completed
Request for Departmental Action Fee Transmittal Form, as provided in 310 OMR 10.03(7)
within ten business days from the date of issuance of this Order. A copy of the request shall
at the same time be sent by certified mail or hand delivery to the Conservation Commission
and to the applicant, if he/she is not the appellant.

Any appellants seeking to appeal the Department's Superseding Order associated with this
appeal will be required to demonstrate prior participation in the review of this project. Previous
participation in the permit proceeding means the submission of written information to the
Conservation Commission prior to the close of the public hearing, requesting a
Superseding Order, or providing written Information to the Department prior to issuance of
a Superseding Order.

The request shall state clearly and concisely the objections to the Order which is being
appealed and how the Order does not contribute to the protection of the interests identified
in the Massachusetts Wetlands Protection Act (M.G.L. c. 131, § 40), and is inconsistent
with the wetlands regulations (310 OMR 10.00). To the extent that the Order is based on a
municipal ordinance or bylaw, and not on the Massachusetts Wetlands Protection Act or
regulations, the Department has no appellate jurisdiction.

wpa5sigs.doc* rev. 02/25/2010 Page of



Massachusetts Department of Environmental Protection

Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

G. Recording Information

Provided by MassDEP;

100-0321
MassDEP File #

eDEP Transaction #

Ayer
City/Town

Prior to commencement of work, this Order of Conditions must be recorded in the Registry of
Deeds or the Land Court for the district in which the land is located, within the chain of title of
the affected property. In the case of recorded land, the Final Order shall also be noted in the
Registry's Grantor Index under the name of the owner of the land subject to the Order. In the
case of registered land, this Order shall also be noted on the Land Court Certificate of Title of
the owner of the land subject to the Order of Conditions. The recording information on this page
shall be submitted to the Conservation Commission listed below.

Ayer
Conservation Commission

Detach on dotted line, have stamped by the Registry of Deeds and submit to the Conservation
Commission.

Conservation Commission

Please be advised that the Crder of Conditions for the Project at:

Project Location

Has been recorded at the Registry of Deeds of:

MassDEP File Number

County

Property Owner

and has been noted in the chain of title of the affected property in:

In accordance with the Order of Conditions Issued on:

If recorded land, the instrument number identifying this transaction is:

Instrument Number

If registered land, the document number identifying this transaction is:

Document Number

Signature of Applicant

wpaform5.doc ■ rev. 6/16/2015
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Ice House Partners Land-Based Maintenance Activities;

Areas highlighted yellow are landscaped and maintained. This Includes regular
mowing, seeding, weed-whacking, watering, pruning, raking and mulching.

Areas highlighted In solid pink are mowed only occasionally to knock down
woody growth. Some weed-whacking along the canal wall under the safety
railing also occurs.

Areas highlighted in cross hatched pink are rarely maintained. IX- 2X year
growth may be knocked down.

January 17, 2019



ATTACHMENT A

SPECIAL CONDITIONS

Order of Conditions - 323 West Main Street / Ice House (Dam) Partners, Inc.
DEP File #100-0321

Under the Order of Conditions ("the Order") issued under D.E.P. File Number 100-0321, The Ayer
Conservation Commission ("the Commission") hereby finds that in addition to the preceding General
Conditions #1-18, the following special conditions are necessary in accordance with the Performance
Standards set forth in the regulations to protect the interests checked above for this project. Any violation
of these conditions will make the Applicant subject to an Enforcement Order.

The Commission orders that all work shall be performed in accordance with said conditions and with the
referenced Notice of Intent and all other relevant documents listed below in Condition 19. To the extent

that the following conditions modify or differ from the plans, specifications, or other proposals submitted
with the Notice of Intent, the Conditions shall prevail.

GENERAL CONDITIONS (CONTINUED^

Please review the preceding General Conditions 1-18 on the DEP WPA Form 5. particularlv Condition 1.

19. All work must be in compliance with the Ayer Wetland Protection Bylaw, Regulations, and Policies.

20. The work shall conform to the following plans and documents, imless otherwise specified in this
Order:

a. Notice of Intent: filed by Liisa Grady Dowd, submitted September 17,2008.
b. Plan entitled "Shirley-Ayer-Harvard-Lancaster, Exhibit G1 - Identification Map in

Massachusetts," Sheet 1 of 3 of Plan C-7-31, dated August 6, 2008, signed and stamped by
Larry R. Sebean.

c. Plan entitled "Existing Condition Plan - Exhibit G2 in Ayer, MA" Sheet 2 of 3 of Plan C-7-
31, dated August 6, 2008, signed and stampted by Larry R. Sabean.

d. Plan entitled "Project Boundary, Exhibit G3 in Ayer, MA" Sheet 3 of 3 of Plan C-7-31, dated
August 6,2008, signed and stampted by Lany R. Sabean.

e. Letter to Shirley Conservation Commission, Ayer Conservation Commission, and Liisa
Grady Dowd from Massachusetts Natural Heritage & Endangered Species Program, dated
January 8,2009, RE: 323 West Main Street, Regular Repair & Maintenance Activities.

f. A plan entitled "Ice House Partners Land-Based Maintenance Activities" drawn and
armotated by Liisa Marino, January 17,2019.

21. The Commission reserves the right to require additional conditions if deemed necessary to protect the
resource areas and interests as defined in MGL Chapter 131 Section 40 (310 CMR 10.00) with proper
notification of all parties.

22. This Order of Conditions shall apply to any successor(s) in interest or successor(s) in control
and shall survive the issuance of the Certificate of Compliance. Within ten (10) calendar days
inclusive of the transfer of ownership of the subject parcel, in whole or in part, including lots or
buildings conveyed under individual deeds, the Conservation Commission shall be notified in writing
by the seller of the name and address of the new ovraer.

Within ten (10) calendar days inclusive of such transfer, a written, notarized affidavit shall be filed
Avith the Conservation Commission by the seller, stating that the new owner(s):
•  Has read and understands the Order of Conditions;

• Understands all terms applicable to the project site;
• Understands that any work within 100 feet of wetlands or within 200 feet of pereimial

streams requires a permit from the Conservation Commission;
•  Understands that dumping of yard waste, brush, or other materials is riot allowed in wetlands;

Page 1 of 10



ATTACHMENT A

SPECIAL CONDITIONS

Order of Conditions - 323 West Main Street / Ice House Partners, Inc.
DEP File #100-0321

Page 2 of 10

•  Intends to comply with all provisions of the Order, including obtainment of a Certificate of
Compliance if the seller has not already done so;

•  In addition, this affidavit shall include the following sentence: "I, , the new
owner of , understand that any work within 100 feet of wetlands or within
200 feet of perennial streams requires approval by the Ayer Conservation Commission and
that dumping of yard waste, brush, or other materials is not allowed in wetlands."

•  This affidavit shall also include a plan of the lot indicating the wetland boundary, building(s),
and any other features.

All current and future new tenants shall be provided with a copy of this Order of Conditions and a
signed affidavit acknowledging receipt shall be provided to the Commission.

23. Any violation of these conditions will make the Applicant subject to an Enforcement Order.

24. Members and agents of the Ayer Conservation Commission shall have the right to enter and inspect
the premises to evaluate compliance with these conditions and to require submittal of any data
deemed necessary by the Commission for that evaluation,

25. The Applicant, contractor, or site engineer responsible for the project's completion shall have on site
at all times a copy of this Order of Conditions, including all referenced documents, while activities
regulated by this Order are being performed.

26. No equipment is to enter or cross wetland resource areas at any time unless the location of the
disturbance is marked on the plans referenced in this Order and is within the limit of work shown on
the plan.

27. Anv change in the plans approved under this Order, including those due to review by other boards or
resulting jfrom the aforementioned conditions, must be submitted to the Commission in writing for
approval prior to implementation. The Commission will then decide whether the change is
substantial enough to require a new Notice of Intent filing or a request for an amendment to this
Order of Conditions. Any errors found in the plans or information submitted by the Applicant shall
be considered as changes.

28. If any unforeseen problem occurs during the Project which affects any of the seven statutory interests
of the Massachusetts Wetlands Protection Act and/or the Ayer Wetland Protection Bylaw and
Regulations, the Applicant shall notify the Conservation Commission and an immediate meeting shall
be held between the Commission, the Applicant, the Applicant's representative and/or
engineer/contractor, and other concerned parties to determine the corrective measures to be
employed. The Applicant shall then act to correct the problem using the corrective measures agreed
upon. In the event of a dispute amongst the participants of any meeting, the Commission's view shall
prevail.

29. Upon completion of this project [or within one year of the issuance of an occupancy permit] the
owner or his designee shall submit the following to the Conservation Commission to receive a
Certificate of Completion per Condition 11:

a) A letter fi*om the owner or his designee requesting a Certificate of Compliance for DEP File
# 100-0321.
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ATTACHMENT A

SPECIAL CONDITIONS

Order of Conditions - 323 West Main Street / Ice House Partners, Inc.
DEP File #100-0321

Page 3 of 10

b) A written statement from a registered professional engineer of the Commonwealth of
Massachusetts certifying that the work has been completed in compliance with this Order of
Conditions and the approved plans referenced herein (or approved revisions). Any
discrepancies shall be noted. "The project has been completed in general compliance..."
shall NOT be acceptable. If the work completed differs significantly from the work proposed
in the Notice of Intent and approved by the Commission, the Commission may require Ihe
Applicant implement measures necessary to comply with this Order.

c) An as-built topographic plan signed and stamped by a registered professional land surveyor
of the Commonwealth of Massachusetts, for Ihe public record. This plan will include as-built
elevations of all drainage ways constructed within 100 feet of any wetland or 200 feet of a
perennial stream, distances to all structures and elevations within 100 feet of wetlands and
200 feet of perennial streams.

d) {For work in wetlands} A letter from a qualified wetland scientist certifying compliance
with state regulations and this Order of Conditions regarding wetland restoration/replication.
The as-built must show elevations of all filled, altered, or replicated wetlands.

30. The following special conditions shall extend beyond the issuance of a Certificate of Compliance, in
perpetuity, and shall be referred to in all future deeds to this property:

22. Regarding notification of new property owners.
52. Regarding limit of work, and prohibition of removal of fallen tress in wetland.
57. Regarding prohibition of sodium chloride for deicing.
59. Regarding limitations on the use of pesticides, herbicides, and fertilizers.
60. Regarding prohibition of storage of hazardous fuels underground.
61. Regarding notification of maintenance.
62. Regarding maintenance of drainage structures.

31. No driveway, footing, or roof drain with an above-ground or subsurface discharge, nor any garage
floor drain, deck, addition, shed, or pool, shall be installed within the 100-foot buffer zone or the 200-
foot riverfront protection area without prior written approval by the Conservation Commission.

32. No proposed earthen embankment in the buffer zone shall have a slope steeper than 2:1 (horizontal:
vertical) without prior written approval of the Commission.

PRIOR TO CONSTRUCTION

Please note General Condition 7. 8. and 9.

33. Prior to the commencement of any work on the site, the Applicant shall submit in writing to the
Commission the names, addresses, and telephone numbers (both business and 24-hour emergency
numbers) of the person(s) responsible on-site for compliance with this Order and his/her alternate.
The Applicant shall also notify the Commission in writing of any changes to this information.

34. The Applicant or designee shall report in writing to the Ayer Conservation Commission prior to
commencement of construction, every 30 days during construction, and for as long thereafter as the
ground remains unstabilized, as well as upon completion of the project. These reports shall include
an update of the status of the erosion controls, what work within ICQ feet of wetlands or within 200
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ATTACHMENT A

SPECIAL CONDITIONS

Order of Conditions - 323 West Main Street / Ice House Partners, Inc.
DEP File # 100-0321

Page 4 of 10

feet of perennial streams has been completed to date, and what work is proposed for the next
week/month. This will update the construction sequence.

35. Prior to commencement of any work on site, the wetland boundaries shall be clearly marked and/or
repaired with flags/stakes so that said areas are clearly distinguishable, and shall be confirmed by the
Commission or its agent. The Applicant shall maintain wetland flagging until the Certificate of
Compliance is issued.

36. Prior to commencement of any work on site, all erosion and sedimentation control measures shall be
installed for inspection and approval by the Commission or its agent. The Commission must be
notified at least 7 days prior to the commencement of work for such inspection.

37. The Applicant and project superintendent shall meet with the Commission or its agent to review the
proposed work and measures designed to mitigate any impact on the wetlands, and to ensure that all
conditions of the Order are understood.

SEDIMENT AND EROSION CONTROLS

Please note General Condition 17.

38. Soil erosion and deposition into wetland resource areas shall be prevented at all times by effective
control methods. The Applicant shall implement the methods indicated in the referenced Notice of
Intent and as specified below.

a) The minimum required erosion control barriers shall consist of a continuous line of silt
fencing and staked hay or straw bales, as inspected and approved by the Commission. Silt
fencing shall be sunk at least three (3) inches into the ground. Hay bales shall be placed and
maintained so as not to introduce invasive weeds into wetland resource areas.

b) Erosion control measures shall be installed and maintained in accordance with U.S. Natural
Resources Conservation Service recommended methods.

c) The limit of work shall be the erosion control barriers beyond which no work shall occur.
Erosion control barriers shall not be placed within 25 feet of the wetland boundary without
written permission of the Commission.

d) Uie Commission may require the Applicant to employ additional erosion and/or damage
prevention measures as it deems necessary.

e) Erosion controls shall be inspected daily and following storm events. Damaged or non-
functioning erosion control devices shall be maintained, reinforced, or replaced as necessary.

f) Any failure of erosion control measures resulting in deposition of soils into the wetland
resource area(s) shall be immediatelv reported to the Conservation Commission ofiice at
(978) 772-8249.

g) The Applicant shall take immediate steps to control any erosion that occurs on site that
impacts areas under jurisdiction of the Wetlands Protection Act and the Ayer Wetlands
Bylaw and Regulations.
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SPECIAL CONDITIONS

Order of Conditions - 323 West Main Street / Ice House Partners, Inc.
DEP File # 100-0321

Page 5 of 10

h) Any sedimentation that occurs outside of the erosion control barriers shall be immediately
removed using hand tools. The cause of the erosion/sedimentation shall be immediately
addressed.

i) Accumulated sediment shall be removed from the face of the erosion control barriers using
hand tools (e.g. shovels, rakes, and wheelbarrows) whenever the level of sediment is within
six (6) inches of the top of the barrier.

j) The Applicant shall maintain a reserve of at least 25 bales, with stakes, to be used for
emergency repairs. These bales are not be used for daily maintenance of erosion controls.

k) Soil, sediment, debris, or other material removed during maintenance or repair of erosion
control barriers, or remediation of erosion damage, shall be disposed of outside the wetlands
or riverfront buffer zone.

1) Exposed soils shall be stabilized as soon as practical following disturbance. Slopes and other
disturbed areas not subject to construction activities shall be stabilized (either temporarily or
permanently) immediately following excavation/grading. Temporary stabilization shall
consist of seeding with ryegrass or other approved species, or installation ofjute netting,
staked mulches, or other U.S. Natural Resources Conservation Service accepted method.

m) Between April 15 and May 15 of each calendar year, and immediately following any storm
event thereafter, the Applicant shall inspect all stabilized areas for erosion, wash-out, rills, or
other damage. Any noted damage shall be immediately repaired using the original
stabilization method or other U.S. Natural Resources Conservation Service accepted method.

39. Erosion control devices and wetland flags shall remain in place until all disturbed surfaces have been
permanently stabilized and a Certificate of Compliance is issued by the Commission.

40. After the issuance of the Certificate of Compliance, the erosion control barriers shall be removed.
The bales may be broken up and spread on site, but not within any wetland resource area(s) or
Conservation Easement.

SOIL STOCKPILES AND FILL STORAGE

41. At no time shall debris or other material be buried or disposed of within the buffer zone, other than
that fill which is allowed by this Order and as shown on the referenced plans.

42. Stockpiled earth and other materials shall be piled outside the 100-foot buffer zone and shall be
stabilized to prevent erosion into wetland resource areas and/or prevent any runoff off site. In the
case of Riverfront Resource areas, stockpiled earth and other materials shall be piled outside the 200-
foot Outer Riparian Zone.

43. All fill, stumps, brush, logs, rubbish, construction debris, excavated materials, construction equipment
and vehicles, and construction materials (i.e. gravel, bentonite, etc.) shall be stored in a designated
location approved by the Commission.

WELL CONSTRUCTION/DEWATERING
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SPECIAL CONDITIONS

Order of Conditions - 323 West Main Street / Ice House Partners, Inc.
DEP File #100-0321
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44. Any dewatering, and/or stream diversion required on site shall be performed in accordance with the
details and procedures approved by the Commission. Any and all dewatering or diversion shall take
place under the supervision of the project superintendent. Water pumpage shall be directed into an
on-site basin to settle out sediment and to direct flows away from wetlands; to prevent siltation of
resource areas from fine particulate materials discharges from the well. Prior to dismantling
temporary dams or sedimentation basins, the project superintendent shall manually remove all
accumulated sediment and debris contained by such structures and legally dispose of it off-site.
Stored water shall be released gradually so as not to cause erosion or flooding downstream.

LAND SUBJECT TO FLOODING

45. There shall be no filling within the 100-year floodplain without provision of compensatory flood
storage. Such storage is to be provided prior to deposition of fill within the floodplain. The Applicant
shall submit a topographic survey plan prepared by a Professional Land Surveyor licensed in
Massachusetts of the compensatory flood storage areas with calculations showing that the required
storage has been provided.

STORMWATER MANAGEMENT

46. There shall be no direct discharge of stormwater runoff into streams or other wetland resource areas.
Nor is surface runoff leaving the site permitted. Runoff from the site shall be directed overland to
maximize groundwater recharge and cleansing of the runoff through contact with natural soils and
vegetation. Discharges from the perimeter drains shall be at least 25 feet from any wetland resource
area.

47. The Applicant or his designee shall report any runoff issues immediatelv to the Ayer Conservation
Commission office at (978) 772-8249.

48. All discharge pipes shall have rip-rap at the outlet to minimize erosion.

OTHER CONDITIONS

49. The Commission designates the "limit of work" under this Order as the erosion control barriers and
the limit of work line depicted on the referenced plan(s).

50. Work or alterations, including but not limited to the removal of any standing or fallen trees or
vegetation, may be conducted within a wetland resource area, when such work or alteration is
necessary for the continued safe and proper operation of the hydroelectric facility, including its
related appurtenances and/or when recommended by State or Federal agencies with jurisdiction over
the works. The Ayer Conservation Commission shall be informed by written notice 21 days in
advance of any such activity and shall be provided with a plan documenting the proposed activity.
NHESP shall be notified in advance of any proposed work. This condition shall survive the
issuance of the Certificate of Compliance.
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SPECIAL CONDITIONS

Order of Conditions - 323 West Main Street / Ice House Partners, Inc.
DEP File #100-0321

Page 7 of 10

51. No vehicles or equipment are to enter or cross a wetland resource area at any time, imless the location
of the disturbance is marked on the plan(s) referenced in this Order and is within the limit of work
shown on the plan(s).

52. Equipment fuel storage, refueling, and lubrication operations shall be situated in an upland area
outside the Buffer Zone. The Commission shall be notified immediately of any leakage of
contaminants from this area and all fueling operations shall be suspended.

53. Pumps, generators, or other stationary equipment containing fuel, oil, hydraulic fluid, or other
potential contaminants shall not be stored or operated within the resource area or buffer zone without
written approval of the Commission. Equipment shall be located in a containment area on an
impervious barrier. The barrier shall be of light color to allow observation of any liquid spillage. If
spillage is observed, the equipment shall be taken out of service immediately and repaired or
replaced.

54. All stumps, brush, and debris shall be removed from the site, including existing and construction
debris. The Applicant or his designee shall be responsible for removing and disposing of such
materials and surplus soils promptly and properly to an off-site disposal area which complies with all
federal, state, and local requirements and regulations. Records as to the destination of all materials
including stumps, brush, and excess fill shall be kept and supplied to the Commission if requested.

55. No sodium chloride shall be used within 100 feet of a wetland resource area or within 200 feet of a

perennial stream, and any contract or agreement for snow or ice removal shall so stipulate. This
condition shall survive the issuance of the Certificate of Compliance.

56. No oil, calcium chloride or other salt shall be used during any construction phase for the control of
dust.

57. Non-organic fertilizers, pesticides, and herbicides shall not be used within 100 feet of a wetland
resource area or within 200 feet of a perennial stream. Organic fertilizers used within 100 feet of a
wetland resource area or within 200 feet of a perennial stream shall be slow-release. This condition
shall survive the issuance of the Certificate of Compliance.

58. No underground storage of fuels is allowed within 100 feet of wetland resource areas or within 200
feet of a perennial stream. This condition shall survive the issuance of the Certificate of
Compliance.

59. The Conservation Commission shall be notified in writing when any maintenance functions that may
impact wetlands are to be performed, such as but not limited to replacing leachfields, repairing drains,
and cleaning of stormwater appurtenances. This condition shall survive the issuance of the
Certificate of Compliance.

60. The Applicant/current owner or his designee shall maintain all elements of the drainage systems
within any areas subject to the Commission's jurisdiction under 310 C.M.R. 100.00 and M.G.L.
Chapter 131, Section 40, as amended, unless put into an easement to the Town of Ayer, in order to
avoid blockages and siltation which might cause failure of the system. Vegetative cover shall also be
maintained on site to ensure the proper functioning of the drainage system. This condition shall
survive the issuance of the Certificate of Compliance.
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61. Prior to issuance of the Certificate of Compliance, all disturbed areas shall be stabilized to the
satisfaction of the Commission.
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SITE SPECIFIC CONDITIONS

62. The Applicant or designee shall report in writing to the Commission annually within two (2) weeks of
the annual inspection. This annual inspection report shall detail dates of drawdown, work done, etc.
and detail any additional work proposed so that tiie Ayer Conservation Commission can determine
whether additional filing is required. These reports shall include an update of what work within 100
feet of wetlands or within 200 feet of perennial streams has been completed to date and what work (if
any) is proposed.

63. The Commission shall be copied on any reports submitted to the Massachusetts Natural Heritage and
Endangered Species Program (MNH&ESP).

64. The applicant shall operate the project in a run-of-river mode, whereby inflow to the project will
equal outflow from the project on an instantaneous basis and water levels above the dam are not
drawn down for the purpose of generating power. Instantaneous run-of-river operation may be
temporarily modified if required by operating emergencies beyond the control of the applicant, or for
short periods upon mutual agreement between the applicant, the Massachusetts Division of Fisheries
and Wildlife and the Shirley and Ayer Conservation Commissions.\

65. The applicant shall implement a refill procedure whereby, during impoundment refilling
after drawdowns for maintenance (including flashboard repair/replacement) or emergency purposes,
90 percent of inflow is passed downstream and the head-pond is refilled on the remaining 10 percent
of inflow to the project. This refill procedure may be modified on a case-by-case basis with the prior
approval of both the Massachusetts Division of Fisheries and Wildlife and the Shirley and Ayer
Conservation Commissions.

66. Until a permanent bypass flow has been mandated by the U.S. Fish and Wildlife Service, the
applicant shall provide an interim conservation flow of 1 mgd (as suggested by the exemptee) at the
dam to protect habitat in the bypass reach.

67. If the project plans change, the applicant must contact MNH&ESP prior to any work for further
guidance.

68. If work is required that will require water levels to be lowered for more than several days, the
applicant shall notify both the Shirley Conservation Commission and the Ayer Conservation
Commission as well as MNH&ESP in writing.

69. All non-emergency drawdowns shall occur during the rare turtle activity period of April 15 through
October 31 (6.5 months of the year). Your letter to our office indicated that you would not conduct
drawdown during the months of April, May, and June. This would therefore mean that non-
emergency work will only be conducted July, August, September, and October.

70. Due to the presence of the Triangle Floater, the bypass reach needs to retain sufficient flow and depth
to ensure that oxygen levels are not significantly depleted, particularly during the months of July
through August when the water is already carrying less oxygen and the air temperatures are high. As
stated in the information provided, the minimum bypass flow is 1 mgd.

71. Should the routine inspection identify areas of concern or other work occur within the site, then
details of the proposed work shall be provided in writing to the Commission.
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72. Order initial 1 - The Applicant, or the authorized representative, by initialing this block,
acknowledges that no work shall be performed on site until the Order is final and it has been recorded
in the Registry of Deeds or Land Court in which the land is located, within the chain of title of the
affected property. This condition is a further definition of General Condition 8 from WPA Form 5.

I so accept Condition 72 of this Order

73. Order initial 2 - The Applicant, or authorized representative, by initialing this block,
acknowledges that the Ayer Conservation Commission shall have the right to enter and inspect the
area subject to this Order seven days a week within the hours from one hour after sunrise to one
before sunset, or at any time work is occurring. This condition is a further definition of General
Condition 14 from WPA Form 5 because of the volunteer makeup of the Commission.

Entiy onto the project site by the Commission shall be in accordance with applicable State law and
regulations. Town of Ayer bylaws and policies, and established site safety procedures.

I solaccept Condition 73 of this Order

74. Order initial 3 - The Applicant, or the authorized representative, by initialing this block,
acknowledges that they have read and agree to aU stipulations represented in these conditions.

I so accept Condition 74 of this Order
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132 FERC ¶ 62,205
UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Ice House Partners Project No. 12769-004

ORDER MODIFYING AND APPROVING FINAL EEL PASSAGE PLANS

(Issued September 30, 2010)

1. On September 22, 2010, Ice House Partners, Inc., exemptee for the Ice House
Project, filed final plans for eel passage installation as required by the Commission’s
Order Granting Exemption from Licensing (5 MW or Less).1 The Ice House Project is
located on the Nashua River in the town of Ayer, Middlesex County, Massachusetts.

BACKGROUND

2. The project exemption includes terms and conditions (pursuant to section 30(c) of
the Federal Power Act) issued by the U.S. Fish and Wildlife Service (FWS) and
Massachusetts Division of Fisheries and Wildlife (DFW), attached as appendix A and B
to the exemption, respectively. Article 14 of the exemption requires the exemptee to file
several plans for Commission approval, as dictated by the FWS and DFW terms and
conditions. DFW’s condition 9 requires the exemptee to construct, operate, maintain, and
evaluate upstream and downstream passage for American eels, and states that such
passage should be operational concurrent with the commencement of project operation.
Pursuant to Article 14, the exemptee is required to file its eel passage design plans with
the Commission for approval.

3. In its November 9, 2009, letter, the exemptee states that it met with representatives
from the U.S. Geological Survey (USGS), FWS, and DFW to review draft eel passage
plans. At this meeting, the agencies and exemptee agreed that designs and plans would
be exchanged over the next year for finalization, and that construction would not occur
until autumn 2010, when the exemptee plans its annual dewatering for maintenance and
inspection activities.

1 122 FERC ¶ 62,262 (March 31, 2008).
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Project No. 12769-004 2

EXEMPTEE’S PLAN

4. Following the start of annual drawdown activity on October 1, 2010, the exemptee
indicates that installation and inspection of the eel passage structure will begin on
October 4, 2010, and should be completed no later than October 13, 2010. The
exemptee’s filing includes design drawings and correspondence detailing specifics of the
passage structure.

5. The Ice House Project’s dam is 190 feet long and 12 feet high, with 24-inch-high
flashboards. The eel passage design consists of a ramp, upstream resting box, outlet
structure, and siphon pipe, and will be located next to the laid up stone and earth island
which separates the bypass flow from the tailrace. The ramp will be approximately 17
feet long with an angle not expected to exceed 45° (the appropriate angle will be
determined following field evaluations). The ramp’s interior channel is approximately
11.5 inches wide and will have flat and angled surfaces covered with Fish Pass eel
substrate. The target water depth within the ramp channel is 1 to 2 inches, to provide
adequate attraction flow and maintain a wetted margin to facilitate eel climbing. A four-
foot resting box will be placed at the top of the dam, and the five-foot outlet to the upper
impoundment will be equipped with a float (enabling it to articulate as water levels
change).

6. To provide attraction flow to the ramp, the exemptee proposes to use a siphon
pipe. The pipe’s intake will be located near the resting box, and the outfall will be
located at the end of, or higher in, the eel ramp. The exact location of the outfall will be
determined following field evaluations; to ensure the outfall is in the best location, the
exemptee proposes to use flexible pipe (1.5-2 inches diameter, or possibly larger) to
facilitate trial placement of the outfall.

AGENCY CONSULTATION

7. The exemptee worked collaboratively with the agencies in the development of the
eel passage design. Additionally, the exemptee informed local resource and recreation
agencies, the local Conservation Commissions, and the Commission’s New York
Regional Office of the drawdown and installation plans. Email correspondence from the
DFW and FWS on September 21 and 22, 2010, respectively, provided approval of the eel
passage design plans.

DISCUSSION

8. Design drawings for an upstream eel passage structure have been developed in
consultation with the resource agencies, and have been approved by the agencies. While
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the exemptee has indicated that it will coordinate with the DFW to evaluate the eel ramp,2

the plan does not include plans to report the evaluation results. In order to verify that eels
are utilizing the ramp, thus ensuring that the ramp is placed in the proper location and has
the appropriate attraction flow to direct eels to the ramp, the exemptee should file a report
on eel ramp effectiveness. This report should include any data or observations collected
on eel passage, document any changes or modifications to the eel passage structure or its
operation, and contain any correspondence with the agencies regarding eel passage. The
report should be filed with the Commission and the resource agencies by December 31 of
each year, for at least the first three years of eel passage operation. Additionally, the
exemptee should file, within 90 days of the completion of the eel passage structure,
revised Exhibit F drawings of the eel ramp as built.

9. The exemptee’s design plans for eel passage should provide adequate passage for
upstream migrating eels at the project. The plans address the requirements of filing eel
passage design plans pursuant to Article 14, and should be approved.

The Director orders:

(A) Ice House Partners, Inc.’s eel passage design plans, filed on September 22,
2010, pursuant to Article 14, as modified by paragraphs (B) and (C), is approved.

(B) The exemptee shall file with the Commission annual eel passage evaluation
reports. These reports shall include data or observations regarding passage effectiveness,
changes or modifications to the eel passage structure or its operation, and any
correspondence with the U.S. Fish and Wildlife Service and Massachusetts Division of
Fisheries and Wildlife. The reports shall be filed with the Commission and the resource
agencies by December 31 for the first three years of operation, with the first report due in
2011.

(C) The exemptee shall file, for Commission approval, revised Exhibit F drawings
showing the eel passage structure as built. The drawings shall be filed within 90 days of
completion of the structure.

2 On September 27, 2010, Holly Frank from the Commission spoke with Liisa Dowd of
Ice House Partners, Inc., concerning evaluation plans.
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(D) This order constitutes final agency action. Requests for rehearing by the
Commission may be filed within 30 days of the date of issuance of this order, pursuant to
18 C.F.R. § 385.713.

Steve Hocking
Chief, Biological Resources Branch
Division of Hydropower Administration

and Compliance
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Liisa Marino 

From: 

Sent: 

Slater, Caleb (FWE) <Caleb.Slater@state.ma.us> 

Monday, April 12, 2010 5:21 PM 

To: Liisa Grady Dowd 

Subject: RE: More crossing of t's and dotting of i's 

Liisa, 

As I stated in my previous comments: The Ice House Project does not need a fish passage plan until the Division and/or the USFWS 
call for the construction of such a fish passage facility. So I concur with the statement "a plan for fish passage is unnecessary until the 
physical facilities are required" 

Caleb 

From: Liisa Grady Dowd [liisa@gradyresearch.com] 
Sent: Monday, April 12, 2010 1:09 PM 
To: Slater, Caleb (FWE ) 
Subject: More crossing of t's and dotting of i's 

Hi-

This is the other issue that just needs your "stamp" of concurrence - in order for us to fulfill our requirement, for now. 
Take a look - and let me know what you think. 

Again sorry for the hassle .... 

Best. 
Liisa 

Liisa Grady Dowd, VP/GM 
Grady Research, Inc. 
Ice House Partners, Inc. 

No virus found in this incoming message. 
Checked by AVG - www.avg.com 
Version: 9.0.801 / Virus Database: 271.1.1/2808 - Release Date: 04/13/10 02:32:00 

No virus found in this message. 
Checked by A VG - www.avg.com 
Version: 10.0.1170 / Virus Database: 426/3317 - Release Date: 12/15/10 
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139 FERC ¶ 62,004
UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Ice House Partners, Inc. Project No. 12769-005

ORDER APPROVING AS-BUILT EXHIBIT F DRAWINGS 

(Issued April 3, 2012)

1. On July 29, 2011, Ice House Partners, Inc., exemptee for the Ice House Project, 
FERC No. 12769, filed as-built Exhibit F drawings for Commission approval as required 
by article 14 of the exemption order 1 and paragraph (C) of the Order Modifying and 
Approving Final Eel Passage Plans.2  The project is located on the Nashua River in the 
town of Ayer, Middlesex County, Massachusetts.

Background

2. The exemption order includes terms and conditions (pursuant to section 30(c) of 
the Federal Power Act) recommended by the U.S. Fish and Wildlife Service (FWS) and 
Massachusetts Division of Fisheries and Wildlife (MDFW), and attached as appendix A 
and B to the exemption, respectively.  Article 14 of the exemption requires the exemptee 
to file several plans for Commission approval, as dictated by the FWS and DFW terms 
and conditions.  MDFW’s condition 9 requires the exemptee to construct, operate, 
maintain, and evaluate upstream and downstream passage for American eels, and states 
that such passage should be operational concurrent with the commencement of project 
operation. Pursuant to article 14, the exemptee is required to file its eel passage design 
plans with the Commission for approval.

3. On September 30, 2010, the Commission issued the Order Modifying and 
Approving Final Eel Passage Plans.  Ordering paragraph (C) of this order requires the 
exemptee to file for approval, within 90 days of completion, as-built exhibit F drawings 
showing the completion of installation of the eel passage facilities at the Ice House 
Project.

                                             
1 122 FERC ¶ 62,262 (2008).

2 132 FERC ¶ 62,205 (2010).
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Review

4. On July 29, 2011, the exemptee filed Exhibit F-5 and F-6 drawings to show as-
built conditions after the completion of construction of the eel passage facilities for the 
Ice House Project.

5. The Exhibit F drawings accurately show the required project features and are of 
suitable quality.  The drawings conform to the Commission’s rules and regulations and 
will be approved, as indicated in ordering paragraph (A).  In ordering paragraph (B), the 
exemptee is required to file the approved exhibit F drawings in aperture card and 
electronic file formats.

The Director orders:

(A) The following Exhibit F drawings, filed on July 26, 2011, conform to the 
Commission's rules and regulations, and are approved and made a part of the exemption.

EXHIBIT
No.

FERC 
DRAWING No.

FERC DRAWING
TITLE

F-5 12769-008 Dam View with Eel Ladder
F-6 12769-009 Eel Ladder Top ASM.

(B) Within 45 days of the date of issuance of this order, the exemptee shall file 
the approved exhibit drawings in aperture card and electronic file formats.

a)  Three sets of the approved exhibit drawings shall be reproduced on silver or 
gelatin 35mm microfilm.  All microfilm shall be mounted on type D (3-1/4" X 7-3/8") 
aperture cards.  Prior to microfilming, the FERC Drawing Number (i.e., P-12769-008) 
shall be shown in the margin below the title block of the approved drawing.  After 
mounting, the FERC Drawing Number shall be typed on the upper right corner of each 
aperture card.  Additionally, the Project Number, FERC Exhibit (i.e., F-5), Drawing 
Title, and date of this order shall be typed on the upper left corner of each aperture card. 
See Fig. 1.
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Figure 1  Sample Aperture Card Format

Two of the sets of aperture cards shall be filed with the Secretary of the Commission, 
ATTN: OEP/DHAC.  The third set shall be filed with the Commission's Division of 
Dam Safety and Inspections New York Regional Office.

b)  The exemptee shall file two separate sets of exhibit drawings in electronic 
raster format with the Secretary of the Commission, ATTN: OEP/DHAC.  A third set 
shall be filed with the Commission's Division of Dam Safety and Inspections New York 
Regional Office.  The exhibit drawings must be identified as (CEII) material under 
18 CFR § 388.113(c).  Each drawing must be a separate electronic file, and the file 
name shall include: FERC Project-Drawing Number, FERC Exhibit, Drawing Title, date 
of this order, and file extension in the following format [i.e., P-12769-008, F-5, Dam 
View with Eel Ladder, MM-DD-2012.TIFF].  Electronic drawings shall meet the 
following format specification:

IMAGERY - black & white raster file 
FILE TYPE – Tagged Image File Format, (TIFF) CCITT Group 4 
RESOLUTION – 300 dpi desired, (200 dpi min.)
DRAWING SIZE FORMAT – 24” X 36” (min), 28” X 40” (max)
FILE SIZE – less than 1 MB desired
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(C) This order constitutes final agency action.  Any party may file a request for 
rehearing of this order within 30 days from the date of its issuance, as provided in
section 313(a) of the Federal Power Act, 16 U.S.C. § 8251 (2006), and the Commission’s 
regulations at 18 C.F.R. § 385.713 (2011).  The filing of a request for rehearing does not 
operate as a stay of the effective date of this order, or of any other date specified in this 
order.  The exemptee’s failure to file a request for rehearing shall constitute acceptance of 
this order.

William Guey- Lee
Chief, Engineering Resources Branch
Division of Hydropower Administration 
  and Compliance
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 Massachusetts Department of Environmental Protection  
Bureau of Resource Protection - Wetlands 

WPA Form 4 – Abbreviated Notice of Intent 
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  

  
DEP File Number: 
 
      
Provided by DEP 
      
Town 

 A. General Information 

Important:  
When filling out 
forms on the 
computer, use 
only the tab 
key to move 
your cursor - 
do not use the 
return key. 

 
 
 
Note:  
Before 
completing this 
form, consult your 
local 
Conservation 
Commission 
regarding any 
municipal bylaw 
or ordinance. 

1.  Applicant: 

Ice House Partners, Inc. 
Name 

liisa@gradyresearch.com 
E-Mail Address  

323 W Main Sreet 
Street Address  
Ayer 
City/Town 

MA 
State   

01432 
Zip Code 

 9787723303 
Phone Number 

      
Fax Number (if applicable) 

2.  Representative (if any):  

      
Firm 

         
Contact Name 

      
E-Mail Address  

      
Mailing Address 
      
City/Town  

      
State 

        
Zip Code 

       
Phone Number 

      
Fax Number (if applicable) 

3.  Property Owner (if different from applicant): 

      
Name 

       
Mailing Address  

       
City/Town 

      
State 

      
Zip Code 

 4.  Total Fee: 

 1950.00 
(from NOI Wetland Fee Transmittal Form) 

  5.  Project Location: 

 Off Walker Rd 
Street Address  

Shirley 
City/Town 

 Latitude and Longitude:       
Latitude 

      
Longitude 

 MAP 28 
Assessors Map/Plat Number   

D-2 
Parcel /Lot Number 

 6.  General Project Description: 

 Routine repair, maintenance and inspection activities for continued safe and proper operation of 
FERC jurisdictional hydro-electric power plant, its associated dam and related appurtanances. 
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 Massachusetts Department of Environmental Protection  
Bureau of Resource Protection - Wetlands 

WPA Form 4 – Abbreviated Notice of Intent 
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  

  
DEP File Number: 
 
      
Provided by DEP 
      
Town 

 A. General Information (cont.) 
 7.  Registry of Deeds: 

 Middlesex South Registry of Deeds 
County   

30179 
Book 

185 
Page 

       
Certificate (if Registered Land)   

  
 B. Site and Activities Subject to Regulation 
 Complete any of the following sections that apply to the proposed work and project site. 

 1.  Complete for proposed activities located, in whole or in part, in Buffer Zone. 

   a. Check all the following borders to the Buffer Zone: 

 Inland Resource Areas  Coastal Resource Areas 
  Inland Bank   Coastal Beach     Barrier Beach 

  Bordering Vegetated Wetland (BVW)   Rocky Intertidal Shore  Coastal Dune 

    Salt Marsh     Coastal Bank 

 
b. Check all the methods used to delineate the Bordering Vegetated Wetland boundary: 
 

  Final Order of Resource Area Delineation issued by Conservation Commission or DEP (attached) 
 
  DEP BVW Field Data Form (attached) 
 
  Final Determination of Applicability issued by Conservation Commission (attached) 
 
   Other Method of Determining BVW boundary (attach documentation): 
  
    50% or more wetland indicator plants 
 
   Saturated/inundated conditions exist 
 
   Groundwater indicators 
 
   Direct observation 
    
   Hydric soil indicators 
 
   Credible evidence of conditions prior to disturbance. 
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 Massachusetts Department of Environmental Protection  
Bureau of Resource Protection - Wetlands 

WPA Form 4 – Abbreviated Notice of Intent 
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  

  
DEP File Number: 
 
      
Provided by DEP 
      
Town 

 B. Site and Activities Subject to Regulation (cont.) 

 c. Describe, with reference to supporting plans and calculations where necessary, the size, type, 
and location of the proposed work and mitigating measures and designs to insure that the proposed 
work will not alter the resource area and Buffer Zone borders. Attach additional sheets, if necessary. 

 

        
  

 
 

 
 

 
 

 

 

 

 2. Complete for proposed activities located, in whole or in part, in Land Subject to Flooding. 

  a. Resource area description: 

  Bordering Land Subject to Flooding:  Isolated Land Subject to Flooding: 

        
Volume of Flood Storage Lost (cubic feet) 

  

       
Volume of Flood Storage Lost (cubic feet) 

          
Volume of Flood Storage Compensation (cubic feet) 

       
Volume of Flood Storage Compensation (cubic feet) 

 b. Describe, with reference to supporting plans and calculations where necessary the size, shape, 
location, and type of  work, mitigating measures, and designs proposed to meet the performance 
standards set forth in 310 CMR 10.57(4) and 10.60. Attach additional sheets, if necessary.  

       
  

 
 

 
  

 
 

 
 

 

 

 

 

 3.  Complete for proposed activities located, in whole or in part, in the Riverfront Area. 

  a.  Name of Waterway (if available):  

  Nashua River 
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 Massachusetts Department of Environmental Protection  
Bureau of Resource Protection - Wetlands 

WPA Form 4 – Abbreviated Notice of Intent 
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  

  
DEP File Number: 
 
      
Provided by DEP 
      
Town 

 B. Site and Activities Subject to Regulation (cont.) 

  b.  Width of Riverfront Area (check one):  

   25 ft. - Designated Densely Developed Areas only 
 
  100 ft. - New agricultural projects only 
 
  200 ft. - All other projects 

 

 

 c.  Describe how the Mean Annual High-Water Line was determined: 

        
  

 
 

 
 

 

 

 

 d. Distance of proposed activity closest to the Mean Annual High-Water Line:  

 0 ft.  Work that may be required could include work in the river (lowering) and/or along the 
banks/retaining structures and let down gates. 
Feet   e. Total area of Riverfront Area on the site of the proposed project: 

 23,522 (0.56 acres along the river bank) 
Square Feet  

  f.  Proposed alteration of the Riverfront Area: 

 0 
Total Square Feet  

0 
Square Feet within 100 ft. 

0 
Square Feet between 100 ft. and 200 ft.  

  g. Indicate project purpose:    

   Single family house   Commercial development   Transportation 

   Residential subdivision  Industrial development  Other (describe): 

   Operation, repair, maintenance 
and inspection activities 
  h. Was the lot where the activity is proposed created prior to August 1, 1996? 

   Yes   

   No  
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 Massachusetts Department of Environmental Protection  
Bureau of Resource Protection - Wetlands 

WPA Form 4 – Abbreviated Notice of Intent 
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  

  
DEP File Number: 
 
      
Provided by DEP 
      
Town 

 B. Site and Activities Subject to Regulation (cont.) 
 i. Describe how the project will meet all performance standards set forth in 310 CMR 10.58(4) for 

the Riverfront Area, including standards requiring consideration of alternative project design or 
location. Attach additional sheets, if necessary.  

  The project has been in operation since 2011.  We have performed under previously issued OOC 
284-408 since 2009 with no issues.  We inadvertently missed the date to Extend the existing Order 
(expired 2-9-2019).  The original order's intent was to provide proper guidance for work - when required 
and notice requirements to insure our adherence and performance to the standards.  There are no 
possibilities for alternative locations or designs.   

 
 

 
 

 
 

 

 

 

 
 4. Is the project exempt from the DEP Stormwater Management Policy? 

  Yes If yes, explain why the project is exempt: 

  This project does not propose any alteration. 
 
 
 

  

 

 No 
If no, stormwater management measures are required. Applicants are encouraged to 
complete the Stormwater Management Form and submit it with this Abbreviated 
Notice of Intent.  

 5. a. Is any portion of the proposed project located within estimated habitat as indicated on the most 
recent Estimated Habitat Map of State-Listed Rare Wetland Wildlife published by the Natural Heritage 
and Endangered Species Program?   

   Yes  
If yes, include proof of mailing or hand delivery of Abbreviated Notice of Intent to : 
 
  Natural Heritage and Endangered Species Program 
  Division of Fisheries and Wildlife 
  1 Rabbit Hill Road 
  Westborough, MA 01581-3336 

  

  
  

  No 

 
      
Date of Map  

  b. Is any portion of the proposed project in an Area of Critical Environmental Concern (ACEC)? 

  Yes If yes, provide name of ACEC (see the Area of Critical Concern list for ACEC 
locations): 

  No SQUANNASSIT 
ACEC Name 
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 Massachusetts Department of Environmental Protection  
Bureau of Resource Protection - Wetlands 

WPA Form 4 – Abbreviated Notice of Intent 
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  

  
DEP File Number: 
 
      
Provided by DEP 
      
Town 

 B. Site and Activities Subject to Regulation (cont.) 

 c. Is any portion of the site subject to a Wetlands Restriction Order under the Inland Wetlands 
Restriction Act (M.G.L. c. 131, § 40A) or the Coastal Wetlands Restriction Act (M.G.L. c. 130, § 105)? 

  Yes   

   No  

 6.  If any activity within Land Subject to Flooding, the Riverfront Area, or Buffer Zone is exempt from 
performance standards in accordance with any provision of the wetlands regulations, 310 CMR 
10.00, identify the appropriate exemption:  

          
Exemption 

   

 C. Additional Information 

 Applicants must include the following with this Abbreviated Notice of Intent (ANOI): 
 
 USGS or other map of the area (along with a narrative description, if necessary), containing sufficient 

information for the Conservation Commission and the Department to locate the site. 
 Plans identifying the location of proposed activities relative to the boundaries of each affected 

resource area. 
 Other material identifying and explaining the determination of resource area boundaries shown on 

plans (e.g., a DEP BVW Field Data Form). 
 List the titles and final revision dates for all plans and other materials submitted with this ANOI. 
  

 

 

 

 

 
(1)Exhibit G1: Identification Map in Massachusetts, (2)Exhibit G2: Existing Condition Plan in Ayer, MA,  (3)Exhibit G3: Project 
Boundary in Ayer, MA, (4)2019 Inspection Checklist Template, (5)Flow Schematic Drawing, (6)MrMapper WebMAP of area 

 
D. Fees 

 The fees for work proposed under each Abbreviated Notice of Intent must be calculated and submitted to 
the Conservation Commission and DEP(see Instructions and NOI Wetland Fee Transmittal Form). 
 
No filing fee shall be assessed for projects of any city, town, county, or district of the Commonwealth, 
federally recognized Indian tribe housing authority, municipal housing authority, or the Massachusetts 
Bay Transportation Authority. 
 
Applicants must submit the following information (in addition to pages 1 and 2 of the NOI Wetland Fee 
Transmittal Form) to confirm fee payment: 

 

 

 

 

        
Check Number 

      
Check date 

  Ice House Partners, Inc. 
Payor name on check 

 Ice House Partners, Inc. 
Applicant name on check 
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FISH AND WILDLIFE SERVICE

New England Field Office
70 Commercial Street, Suite 300

Concord. NH 03301-5087
http ://www. fws. gov/newengland

January 3 l, 2019

'l'o Whom It Mav Concern

This project was reviewed fbr the presence of federally listed or proposed, threatened or
endangered species or critical habitat per instructions provided on the U.S. Fish and Wildlife
Service's New England Field Office website:

http://www.fws.gov/newengland/EndongeradSpec-Consultation. htm (accessed January 201 9)

Based on information currently available to us, no federally listed or proposed, tkeatened or
endangered species or critical habitat under the jurisdiction olthe U.S. Fish and Wildlile Service
are known to occur in the project area(s). Preparation of a Biological Assessment or fu(her
consultation with us under section 7 oi the Endangered Species Act is not required. No fu(her
Endangered Species Act coordination is necessary for a period of one year from the date of this
letter, unless additional information on listed or proposed species becomes available.

Thank you for your cooperation. Please contact David Simmons of this office at 603 -227 -6425 if
we can be of further assistance.

Sincerely youts

Thomas R. Chapman
Supervisor
New England Field Olfice

United States Department of the Interior



Subject: SecƟon 7 ConsultaƟon Inquiry - Ice House Dam (FERC No. 12769) LIHI RecerƟficaƟon
From: "Rosset, Julianne" <julianne_rosset@fws.gov>
Date: 4/30/2019, 11:21 AM
To: <liisa@gradyresearch.com>

Hi Liisa,

It was nice speaking with you today. 

As discussed on our call, based on the information currently available to us, no federally-listed or
proposed, threatened, or endangered species or critical habitat under the jurisdiction of the U.S. Fish and
Wildlife Service are known to occur in the Ice House Dam (FERC No. 12769) project area at this time.

If you have any questions or need additional information, please feel free to call or email me.

Kind regards,
Julianne
Julianne Rosset
Fish & Wildlife Biologist 
USFWS New England Field Office
70 Commercial Street, Suite 300
Concord, NH 03301
603-227-6436
julianne_rosset@fws.gov

Section 7 Consultation Inquiry - Ice House Dam (FERC No. 12769) LI...  
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FEDERALLY LISTED ENDANGERED AND THREATENED SPECIES IN 

MASSACHUSETTS 

 

 

COUNTY SPECIES 
FEDERAL 

STATUS 
GENERAL LOCATION/HABITAT TOWNS 

Barnstable 

Piping Plover Threatened Coastal Beaches All Towns 

Roseate Tern Endangered Coastal beaches and the Atlantic Ocean All Towns 

Northeastern beach 

tiger beetle 
Threatened Coastal Beaches Chatham 

Sandplain gerardia Endangered Open areas with sandy soils. Sandwich and Falmouth. 

Northern Red-

bellied Cooter 
Endangered Inland Ponds and Rivers Bourne (north of the Cape Cod Canal) 

Red Knot
1
 Threatened 

Coastal Beaches and Rocky Shores, sand 

and mud flats 
Coastal Towns 

Northern Long-

eared Bat
 

Threatened 

Final 4(d) 

Rule 

Winter- mines and caves, Summer – wide 

variety of forested habitats 
Statewide 

Berkshire 

Bog Turtle Threatened Wetlands Egremont and Sheffield 

Northern Long-

eared Bat
 

Threatened 

Final 4(d) 

Rule 

Winter- mines and caves, Summer – wide 

variety of forested habitats 
Statewide 

Bristol 

Piping Plover Threatened Coastal Beaches Fairhaven, Dartmouth, Westport 

Roseate Tern Endangered Coastal beaches and the Atlantic Ocean 
Fairhaven, New Bedford, Dartmouth, 

Westport 

Northern Red-

bellied Cooter 
Endangered Inland Ponds and Rivers Taunton 

Red Knot
1
 Threatened 

Coastal Beaches and Rocky Shores, sand 

and mud flats 
Coastal Towns 

Northern Long-

eared Bat
 

Threatened 

Final 4(d) 

Rule 

Winter- mines and caves, Summer – wide 

variety of forested habitats 
Statewide 

Dukes 

Roseate Tern Endangered Coastal beaches and the Atlantic Ocean All Towns 

Piping Plover Threatened Coastal Beaches All Towns 

Northeastern beach 

tiger beetle 
Threatened Coastal Beaches Aquinnah and Chilmark 

Sandplain gerardia Endangered Open areas with sandy soils. West Tisbury 

Red Knot
1
 Threatened 

Coastal Beaches and Rocky Shores, sand 

and mud flats 
Coastal Towns 

Northern Long-

eared Bat
 

Threatened 

Final 4(d) 

Rule 

Winter- mines and caves, Summer – wide 

variety of forested habitats 
Statewide 



FEDERALLY LISTED ENDANGERED AND THREATENED SPECIES 

IN MASSACHUSETTS 

Updated 02/05/2016 

 

COUNTY SPECIES 
FEDERAL 

STATUS 
GENERAL LOCATION/HABITAT TOWNS 

Essex 

Small whorled 

Pogonia 
Threatened 

Forests with somewhat poorly drained 

soils and/or a seasonally high water table 
Gloucester, Essex and Manchester 

Piping Plover Threatened Coastal Beaches 

Gloucester, Essex, Ipswich, Rowley, 

Revere, Newbury, Newburyport and 

Salisbury 

Red Knot
1
 Threatened 

Coastal Beaches and Rocky Shores, sand 

and mud flats 
Coastal Towns 

Northern Long-

eared Bat
 

Threatened 

Final 4(d) 

Rule 

Winter- mines and caves, Summer – wide 

variety of forested habitats 
Statewide 

Franklin 

Northeastern 

bulrush 
Endangered Wetlands Montague, Warwick 

Dwarf 

wedgemussel 
Endangered Mill River Whately 

Northern Long-

eared Bat
 

Threatened 

Final 4(d) 

Rule 

Winter- mines and caves, Summer – wide 

variety of forested habitats 
Statewide 

Hampshire 

Small whorled 

Pogonia 
Threatened 

Forests with somewhat poorly drained 

soils and/or a seasonally high water table 
Hadley 

Puritan tiger beetle Threatened 
Sandy beaches along the Connecticut 

River 
Northampton and Hadley 

Dwarf 

wedgemussel 
Endangered Rivers and Streams. Hatfield, Amherst and Northampton 

Northern Long-

eared Bat
 

Threatened 

Final 4(d) 

Rule 

Winter- mines and caves, Summer – wide 

variety of forested habitats 
Statewide 

Hampden 

Small whorled 

Pogonia 
Threatened 

Forests with somewhat poorly drained 

soils and/or a seasonally high water table 
Southwick 

Northern Long-

eared Bat
 

Threatened 

Final 4(d) 

Rule 

Winter- mines and caves, Summer – wide 

variety of forested habitats 
Statewide 

Middlesex 

Small whorled 

Pogonia 
Threatened 

Forests with somewhat poorly drained 

soils and/or a seasonally high water table 
Groton 

Northern Long-

eared Bat
 

Threatened 

Final 4(d) 

Rule 

Winter- mines and caves, Summer – wide 

variety of forested habitats 
Statewide 

Nantucket 

Piping Plover Threatened Coastal Beaches Nantucket 

Roseate Tern Endangered Coastal beaches and the Atlantic Ocean Nantucket 

American burying 

beetle 
Endangered Upland grassy meadows Nantucket 

Red Knot
1
 Threatened 

Coastal Beaches and Rocky Shores, sand 

and mud flats 
Coastal Towns 

Northern Long-

eared Bat
 

Threatened 

Final 4(d) 

Rule 

Winter- mines and caves, Summer – wide 

variety of forested habitats 
Statewide 



FEDERALLY LISTED ENDANGERED AND THREATENED SPECIES 

IN MASSACHUSETTS 

Updated 02/05/2016 

 

 

 
1
Migratory only, scattered along the coast in small numbers  

 

-Eastern cougar and gray wolf are considered extirpated in Massachusetts. 

-Endangered gray wolves are not known to be present in Massachusetts, but dispersing individuals 

from source populations in Canada may occur statewide. 

-Critical habitat for the Northern Red-bellied Cooter is present in Plymouth County.  

COUNTY SPECIES 
FEDERAL 

STATUS 
GENERAL LOCATION/HABITAT TOWNS 

Plymouth 

Piping Plover Threatened Coastal Beaches 
Scituate, Marshfield, Duxbury, Plymouth, 

Wareham and Mattapoisett 

Northern Red-

bellied Cooter 
Endangered Inland Ponds and Rivers 

Kingston, Middleborough, Carver, 

Plymouth, Bourne, Wareham, Halifax, 

and Pembroke 

Roseate Tern Endangered Coastal beaches and the Atlantic Ocean 
Plymouth, Marion, Wareham, and 

Mattapoisett. 

Red Knot
1
 Threatened 

Coastal Beaches and Rocky Shores, sand 

and mud flats 
Coastal Towns 

Northern Long-

eared Bat
 

Threatened 

Final 4(d) 

Rule 

Winter- mines and caves, Summer – wide 

variety of forested habitats 
Statewide 

Suffolk 

Piping Plover Threatened Coastal Beaches Revere, Winthrop 

Red Knot
1
 Threatened 

Coastal Beaches and Rocky Shores, sand 

and mud flats 
Coastal Towns 

Northern Long-

eared Bat
 

Threatened 

Final 4(d) 

Rule 

Winter- mines and caves, Summer – wide 

variety of forested habitats 
Statewide 

Worcester 

Small whorled 

Pogonia 
Threatened 

Forests with somewhat poorly drained 

soils and/or a seasonally high water table 
Leominster 

Northern Long-

eared Bat
 

Threatened 

Final 4(d) 

Rule 

Winter- mines and caves, Summer – wide 

variety of forested habitats 
Statewide 
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131 FERC ¶ 62,084
UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Ice House Partners, Inc. Project No. 12769-003

ORDER APPROVING HISTORIC PROPERTIES MANAGEMENT PLAN

(Issued May 05, 2010)

1. On November 18, 2009, Ice House Partners, Inc. (exemptee) filed an Historic
Properties Management Plan (HPMP), pursuant to article 16 of the exemption for the Ice
House Power Project, FERC No. 12769.1 The project is located on the Nashua River, in
the town of Ayer, Middlesex County, Massachusetts.

2. Article 16 requires the exemptee to implement the Memorandum of Agreement
(MOA) executed on March 11, 2008.2 The MOA directs the exemptee to file an HPMP
for mitigating the project’s effects on Historic Properties. The HPMP is to provide for:
(1) completion of identification and evaluation of Historic Properties, if necessary,
within the project’s Area of Potential Effect (APE), and lands or properties outside the
project boundaries where project operation, construction, or other project-related effects
may cause changes in the character or use of Historic Properties; (2) protection and
preservation of Historic Properties threatened by ground-disturbing activities or other
potential adverse effects caused by project operations; (3) documentation of project
facilities, according the SHPO’s standards, prior to beginning construction of the project;
(4) consideration and implementation of appropriate treatment that would mitigate any
unavoidable adverse effects; (5) consultation with the SHPO regarding identification and
evaluation of Historic Properties, determination of effects, and ways to avoid, minimize
or mitigate adverse effects; (6) treatment and disposition of any human remains that may
be discovered, taking into account applicable state laws; (7) action plan for discovery of
previously unidentified properties during construction activities; and (8) coordination
with the SHPO during implementation of the HPMP.

3. The proposed HPMP incorporates the stipulations set forth in the MOA, and
establishes a process for identifying the nature and significance of Historic Properties,
American Indian traditional cultural values, and impacts to archaeological properties that
may be affected by project maintenance and operation. The proposed HPMP establishes

1 See Order Granting Exemption from Licensing (5 MW or Less), issued on
March 31, 2008 (122 FERC ¶ 62,262).

2 The MOA was executed between the Commission and the Massachusetts State
Historic Preservation Officer (SHPO). The exemptee was invited to be a concurring
party.

20100505-3007 FERC PDF (Unofficial) 05/05/2010



Project No. 12769-003 2

a process for identifying the nature and significance of Historic Properties that may be
affected by project maintenance and operation. It establishes guidelines for routine
maintenance, operation activities, proposed improvements to project facilities, and/or
public access. The HPMP also defines goals for preserving Historic Properties,
establishing a decision-making process and outlining procedures for consulting with the
SHPO concerning the potential effects of the project on Historic Properties.

4. The exemptee consulted with the SHPO during the development of the HPMP,
and sent a copy of the proposed HPMP to the SHPO on November 17, 2009. On
December 15, 2009, the SHPO accepted the HPMP, as filed with the Commission.

5. The HPMP takes into account the effects of project activities on historic properties
and archaeological sites within the project APE. It ensures that no inadvertent alterations
of National Register of Historic Places-qualifying characteristics would take place during
routine operation and maintenance of the project or ground-disturbing construction
activities. The proposed HPMP is consistent with the requirements of article 16 and the
MOA, and should be approved. Upon issuance of this order, the exemptee should
implement the HPMP.

The Director orders:

(A) The Historic Properties Management Plan for the Ice House Power Project,
filed on November 18, 2009, is approved and made part of the exemption.

(B) This order constitutes final agency action. Requests for rehearing by the
Commission may be filed within 30 days of the date of issuance of this order, pursuant to
18 C.F. R. §385.713.

Robert J. Fletcher
Chief, Land Resources Branch
Division of Hydropower
Administration and Compliance

20100505-3007 FERC PDF (Unofficial) 05/05/2010
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2015 Public Safety Plan 

CEII Priviliedged Information 
Not for Public Disclosure 
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Ice House Partners Re-Certification Application 

 

Appendix I.   PHOTOS 
Bypass Reach (Zone 2) 

View of Power House, Tail Race and Dam from our Office Building (Zones 1, 2 & 3) 



Ice House Partners Re-Certification Application 

 

Power House Interior with one of the Generators 

View across Dam from Shirley towards Ayer Side of River (Zone 1 & 2) 



Ice House Partners Re-Certification Application 

 

View Across Tail Race towards Office Building (Zone 3) 

View from Below Dam / Bypass Reach (Zone 2) 
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Ice House Partners Re-Certification Application 

 

Appendix J. Map of Project and Site 
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