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Charles G. Stalon, Charlas A. Trabandt,
Ellzabeth Anna HMeler and Jerry J. Langdon.

City of Burlington Blectric Department Project ¥No. 2756-000,
=003, and ~008

Project Ho. 3101-00%1
and -002 _

Project No. 9413-001
and =003

Clty of Winocoski

Winocoakl Ones Partnership

ORDER X85UING LICENSE
{Issued Novewmber 3, 1988}

The clty of Burlington Electric Department (Burlingten) and
the Winooski One Partnership {the Partnership) have filed an
amanded application for a major license undar Part I of the
Fedaral Power Act (FPA) to construct, operate and maintain the
Chaca M1ll Projact Mo, 2756 on tha Winooski River, In chittenden
County, Vermont. HNotlce of the amended applicatlon was publlished
on August 21, 1987, and timely commente have been submitted by
interasted agencles, intervenors and individuais. Tvo
jintervenorns, the Woolen M)ll Asscocliates (WMA) and Winocskl Two,
Inc., have made filings which oppose lesuance of the llicense. 1/
WMA 18 tha ounar and devaloper of the Woolen Mill bullding, a
renovated structure containing residential apartsoents and
conmarcial space, which im located ndjacent to the site for the
project proposed In the amended appllcation. 2/ Winooski Two ls
the applicant for a preliminary permit for Project No. 9679 at a
location just upstream of the slte for the proposed Chaca Kill
project. 3/

1
1/ The respective flilings, made on October 2, 1587, weret
HMA's Protesgt, Petition to Intervena, Commants in Oppositicn
to Issuance of License {(herelnafter WMA's protest}; and
Hinooskl Two's Protest to Submission of Licanse Application
and Notice of Its Intent To Submit Compaeting Application
{(hereinafter Wincoski Twvo's protest).

2/ HHA states that the Woolsn Will bullding has 162 apartments
with over 300 resldents, and 20,000 square feet of
commarcial space.

3/ Wincoskl Two filed Its application on Dacamber 10, 1385%.

Burlington moved on March 14, 1986, that the Commisalion
(continued...)
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In considering whether to issue the license, the Commission
has conajdered all comments filed Iln the proceading. The
significant arguments in opposition to the license are evaluated
balow. After caraful review of the record we have determined
that this project, with appropriate modiftications, is in the
public Interest, and that a license should be isausd.

BACKGROUKD
The Blte

The Winoookl River flows through Vermont's Gresn Hountains
to Laks Chawplain. Tan wmiles upstream of the river's confluence
with the lake, lt passes betwsan the citles of Winooakxl, on the
north bank, and Burllngton, on the socuth bank. 01d mills ore
located on the riverbanks In these towns, including the Chacs
Hill in Burlington at tha "upper falls," and the American Woolen
Hill 4/in Winooek] at ths ®"lower falls,” scme 375 faet
downstream. 5/ Thera is an old, 200-foat-lohg, timber orlb dam at
tha lower talls. 5/

The proposed project would laave the sxiating timber orib
dam in place, but by tha installation of bascule crast gatea

A/ (.. .continued)

reject the application. Hsretofore no action has basn taken
on these fillinge.

47 Thia =mill is alego sometinmes refarred to in the record as tha
Forast Hills Mill.

5/ Tha Winooski Falls Mill DPlatrict im llsted on the Hatlonal
Register of Historic Places. Tha district's significancs
comes from its historical sssociation with the davelopment
of water power and textile manufacturing: its focal polnte
ara tha old mllls and aspociated dams in the district. rThe
wmills have been rehabilltated as part of a revitalization of
the digtrlct. The Woolen Mill bullding is an historlo
landmark which {s on the Hatlonal Registar of Histerlc
Landumarks., §qq the Commlspion staff's Environmental
Asgesamant (EA) for this project, Part V.A.8.

&/ The applicants state that the dam was originally built in
18767 that in 1954 rlooding washed away ths top elght feat
of the dam; and that tha existing pool behind tha dam covaers
about 4.9 acres in surface area. Applicants' Statemant of
position, filed June %, 1988, p., 7. In 1979 the dam was

nominsted for inclusion in the National Reglster of Hiatorle
Places,
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would increase the dam*'sm height eight feat. 7/ The applicants
stata that the existing dam is not mtrong enough to support the
crest gatesa. Therafore tha applicants propose to support tha
gate by bullding a new concreste support structure §/abutting the
downstream face of the existing tinber cxib dam. The affect of
ralsing the dam's hsight will ba to lncreass the sxlsting 4.9
acre surface area of the pool behind tha dam by 0.9 acres,
thereby recreating tha impoundment that existed behind tha
original dam until 1954, when lts top eight feet wers lost. 9/

The Application

The following factx from the lengthy background of this
procasding are pertinant to our discussion of the amended
application. The Comnmission lassued on November 29, 1977, a
preliminary permit to tha Greaen Mountain Powar Company and
Burlington as joint applicants for Project No. 27356, 10/ 1In 1980
Burlington, by itaslf, 11/filed an applicaticn for a 13 MW
project which lnvolved construction of a new dam at the upper
falle, and divarasion of substantial flows from a short but
heavily ussd stretch of river to a poverhouse located below the
lover falla. Tha Commisslon accapted thae application and imsued
public notice, setting a competition deadline of Septembar 5,
1580, 12/ Tha City of Wincoeki (Wincoski) filed in the sama year
an application for a praliminary permit for Project No. 3101 at
the lower falls, using excess flows not diverted by the

1/ Bacause the crest gates are designed to lower in times of
flood, they would allow the projact operators to assurs that
at auch times the river level would not be higher than it
would have basn without the project.

g

Ene, ax to ths support structure and creast gates, ths
Commission's recent Ordar Granting Certiricate as a
Qualifying Emall Power Production Facility, city of
Burlington, Vermont, Electric Department, 45 FERC { &1,009
{1988).

Sgm note 6, gupra.
1 FERC % 61,180,

Greon Mountain filed its withdrawal from the preliminary
pormit on Geptember 17, 1980.

E EEX

Hea the July 28, 1980 notice of Burlington's licsnsa
application, 45 Fed., Reg. 50,918.
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Burlington project. This application is still pending. 13/ on
August 21, 1985, the Partnarship f1led a licenss application for
a 6.5 MW Project Ho. 9413 at the lowar falle. On NHovembar 14,
1985, Burlington, in response to a request from tha Acting
birector, Office of Hydropower Licenslng (Director), tor
additional informatlion, proposaed to move its project dQounstreanm
to the lower falla, and to reduce the projact capacity to 7.33
HH. 14/ On Decembar 10, 1985, Wincoskl Two filed an application
for prellminary permit for Project Ha. 9679, which would ume the
upper falla, and purportedly would not confllct with the modified
Burlington proposal.

Cn January 9, 1986, the Diractor rejected the Partnership's
application as untimelys 15/ but the Partnarship filed a timaly
appeal of that order which is still pending. 16/

In 1986 and 1987 Burlington, the Partnership and Wincoski,
through two mettlement agreemants, agresd on a mutually
acceptable proposal for hydropower development. 17/ Pursuant to

13/ Winooaki had originally proposed a 3.2 HW project which
would have competed with Burlington'’s Chace Mill projsct,
and which the Commimsion rejected. Winocoski then filed on
April 28, 1980, a mcdified, non-cowpeting proposal for a 1.2
MW project. fea 11 FERC § 61,130 (1980), Tha Commissicn
acceptad thias application for flling and lasued public
notice of it on Hovember 24, 1980,

14/ Several commenters had questionsd or challsnged Burlingtonts
original application as to {ts aesthetic, environmantal and
gocloaconomic impacts, with the conmaquence of uncerxtalinty,
consultations and delays. Burlington's modifled proposal
would conflict with Wihooskl's permit mpplication in that
the two proposals' facilities would use thas sams locatjons.

The Director acted by an unreported letter,

R &

The Partnershipts application for Project Ho., 9413

competed with both Winooaki's and Burlington's respective
proposales. Tha Director rejacted it as untl-alX bacause the
deadline for filing competing applicatlons was in 1980. The
Partnership flied its sppea) on January 17, 1986.

17/ The firet agreement, dated and filed Novembsr 3, 1986, ia
between Burlington and the Partnerehip, and calls for thae
" parties to davaelop jointly a modifled Project No, 2756, and
for the Partnership to withdraw its appeal of the Director's
rejection of itz license application. The second agrse=ment,
dated May 15, 1987, and filed May 1B, 1987, ls between the
{centinued...)
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the first of these agreements, Burlington and ths Partnerahip
would develop jointly a verslon of the Partnerohip's proposed
project; pursuant to the second, the project would be modltiad to
inciude variocus measures requested by Winooski, chiefly to
protect its interests in guarding the local anvironment. The
second agreament provides, awong othar things, that the parties
will oppose all regueata to conatruct hydroelectric facllities at
the upper falls; and that the applicants will extend the project
boundaries to include that location "ipnsofar as possible,™ and
will design appropriate recreational and aesthatic improvements
for that location. 18/

The applicants filed the amended application for Projact
Ho. 2756 on Novembar 3, 1986, Subsequently, on March 3¢, 1987,
the applicants made revisions to the application, pursuant to the
sacond assttlement and in response to requests of the Commlsalon
staff. The project as proposed in the revised amended
application would be a run-of-the-river project with a 6.5 HW
capacity and with boundsriea encompasslng the uppar falls. The
Commission's Secretary then issued, on Mugust 21, 1937, a notice
of the amended application, setting October 2, 1987, ag tha
deadline for coements. Purauant to that notlca, WHA and Winooskl
Two made their timely fllinga in oppeaition to the amended
application. 19/ Following aubnission of thess agreements with
tha Commimslon, the Commimmion imsued, on December 16, 1987, an
order approving the sattlement agreements. 20/ 21/ Tha order
provided that approval of the ssttlemant agrsements did not limlt
Commission consideratlon of any party's cbjections to the amended
application or make any datermination that it meats the FPA's
raguirements.

17/{...continued)

partles to ths first agreement and Winooski. This agreement
providea for modificatione to the Chace Hlll projsct {a=m
agrasd to in the firat agreemant}) in eorder to satisfy
Hinooskl*s concerns, and obtains Winooskli's agreement to
withdraw its permit application upon lasuance of a license
for Project No. 2756 to Burllington and the partnership, and
thalr acceptance of such licensae.

Saa paragraph 12 of the May 13, 1937 agraoment.,

‘San note 1, mupra. The applicants filed, on October 19,
1987, answers to sach of the two protests.

41 FERC ¥ 61,339, reh'g denled, 43 FERC 1 61,054 (1988).
That order spells out in somewhat wors dstail the background

of the mattlement agrsemants, and is included herein by
raference,

EE EE
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on April i, 1588, tha Commission's Division of Project
Raview of the Office of Hydroolactrio Licensing lssued an
Environmental Assassmant (EA) 22/ and a Safety and Dam Asugossmant
{5DA} for the project.

The BDA found the dam's oafety adequate, and that the
bascule gates would prevent upstream flooding. It further found
that the project would be economlically beneticial when compared
to tha long-term lavelized coat of alternative energy to any

utility in the reglon. A copy of the SDA im attached to this
order.

The EA found that there was a nesd for the project pover,
and that the applicants could minimize project-related
impacts 23/ on the environment by various aitigative meamures
which either they or the Commisslon staff had racommended. It
found that the applicants had obtained from the state water
quality certification for the proposed project pursuant to the
Clean Water Act. 24/ Tha EA congldered altarnativaa to tha
proposed project, including tha alternative of no action, and
found the proposed projact praferable. The EA concluded that, on
the basis of the record and the statf's independent environmantal
analysis, lmsuance of a license for the proposad project with the
staff's recommended mitigative meaasures would not conatitute a
major federal action significantly affecting the quality of the
human snvironmant. A copy of ths XA is attached to this oxder.

The Rules as to the Amendments to the Application

An additlonal signiflcant background matter concerns the
Connission's rules partaining to allowable amsndments to license
applications, In 1980, when Burlington flled its original
application, the Commission's rules alloved wide latituda in the
scope of application amendmenta which would be allowed without
affecting the filing date of the application as amendad. 25/

22/ The EA was praparad‘purnuant to the Hatlonal Environmantal
Pollcy Act of 196% (NEPFA), 42 U,8.C. §§ 4321-61.

21/ The EA spacifically discussed project impacte on geology and
solls) watar quantity and quality; flshery rssources}
vegetation; and visual resocurcas. EA, Part III.A.2.

EA, Part IV.B,

rivy
25/ Tha £iling date s Important bscause the Commissicn glvas
priority, in casss of equally well adapted competling
applications where thera is no municipal or psraittes
{continued...)
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Subsequently, in 1981 the Commlemion restricted, by its Order

Ho. 181, 26/ tho scopa of allowabls applicatien amendments that
would not affect the filing date of the application. Order

Ho. 18] by its termm, howaever, dld not apply to any proceeding
that was pending on or before ite issuance. 27/ Burlington and
tha Partnership designed thelr aettlemant agreemesnt to conform to
the Comminsion's pre~Order No. 183 regulations, 28/

THE ISBUES
Haad for the Preoject

WHMA maintains that the record fails to show that tha output
of tha Chace Mill project is needed. 29/ WMA stataes, In this
ragard, that the appllcants propose to sall the project's power
on a qualifying facility (QF) basis under the Public utilities
‘Regulatory Pollcy Act of 1978 (PURPA). 30/ WHMA malntalns that,
although utjlities may be required to purchase QF power pursuant
to PURPA, such purchase obligatlon does not maan that a nead for
the power has boen demonatrated.

Tha EA analyred the question of need for the proposed
project. 1)/ It found that the project would provide an
sntinated average of 22 million kllowatt hours (kWh) of slectric
snargy annually for the Vermont Power Exchanga, It further found
that a naed tor additional generating resources could bae

25/(...continued)

perfarence {pgn in this ragard note 6%, infxa), to the
application with the earlieast acceptance date. 18 C.F.R.
§ 4.37(b}(2) {1988). In addition, a changed flllng date
could result In the lose of possible tax advantages
accruable to the appllcant.

46 Fed, Reg. 55245 (1961); FERC Stats. & Rogs., Regs.
Preambles 1977-~81, § 30,305 at Sectlon 4,35.

Gee 1 30,305 at p. 31,725.
Saa Applicanta' Answer, flled October 19, 1987, p. 14,
WHA's protest, pp, 8-12,

EREER R

PURPA wam Intended, in part, to provide for the supaditiocua
davelopmant of hydroelactric potentlal at sxisting small
dams,. As a means to that end, PURPA provides that
qualifylng facilitles may obtaln tfavorable rates for thair
power sold to electric utilitles.

E

EA, Part I1I.B.
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projected to eximt to meet projected load requirements, and that
power from the projact would ba useful in mesting projected
heeds. The EA concluded that power from the project would bae
useful in meeting a portion of the ragion's projected nsed for
powar, and could displace fossil-fusled pover gesnsration, thus
conserving nonresnawable foasgll fuels and reducing emission of
noxious byproducts caused by the comwbustion of fossil fuals.

We have reviewad the EA's analysls of tha need for pover and
conclude that there is adequate support for ilts conclusions. The
EA nowhexra wmentions or relies on the fact that because of PURPA
provisions utilitiss may he required to purchase Chacs Hill
power. 32/ Accordingly, ve raject WMA's contentions that the
record falls to show that thare is n need for tha proposed
project's powar.

Adverse Environmental Effacts

WHA alleges that the project will have adverse snvironmental
affecta. )3/ In particular, WMA states that the increassd dam
height will fleood the riffle falls which are located a short
distanca above the old tixber crib dam, and will aliminate the
cascades which flow over that dam. 34/ WHA argues that without
the sounds of thae riffle, traffic nolwes from tha nearby highway
bridge which crosses the river just above the riffle falls will
become 2 major “peollutant®™ to HWoolen Mill resjidenta, WHA almo

arguas that the project will "intrude” on tha natural beauty of
the araa.

A2/ V¥MA makes two additional contentions regarding need for thae
project's power. These arer {1} that the project will
confer no “capacity bensfita®; and ({2) that 1t will confer
no economic baneflts on Vermont ratepaysrs. Protest, pp. 6-
6 and 12-11, respectlvely. ‘Tha EA, hovever, nowvhera
mentioned or relied on assertions of capacity benefits or
economlc benefitm to ratepayers in arriving at its
concluasion that the project's power is nesded. Thema
contentions therefora aAre irrelevant to the dimcussion of
the nead for the projsct's powar, These arguments in
epsonce maintain that because of PURPA the ultimate
consumers of the project's powar will pay an unnecessarily
high price tor that powar. If thess argumaents have any
validity, that conly reflects & dlsagresment with the
policies of PURPA, a matter which is ocutside our purviaw.

WHA's protest, pp. 14-16,

B E

Tha project will divert to the powarhouss a portion of tha
water which at prament passes over the dam.
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The EA analyzed thase isaues. 3%/ It found that only small
changes in water-induced sound levels would occur as a reault of
project cpesration, and that watar sounda produced by the reguired
minimua flows over the dam would be sufficient to offset vehiclae
noise on the bridge. 16/ It further found that the proposad
impoundment and the enhancament meapuras for its surroundings,
portlons of which were leased by the Winooskl valley Park
plstrict and contaln watarfront parks and hiking and naturae
tralls, would preasrva or improve the visual environment. 37/

Wa have revieved the EA's analysis of the aursl and visual
effects of the project, and find that thers ls adeguate support
for its conclusions that the project will not have adverss
effacts on the residaonts of the Woolen Mill bullding or on the
projact's visual surroundings.

Blasting

WHA asserts that the blasting for construction of the
project will entail a significant hazard to the Woolen Hill
building, and will have drastic affects on the bulldingts
reaidants. 38/ WHA asmerts that the applicants’ geologint's
report does not mupport tha spplicants’ contentlon that the
blasting can teke place without andangering the building or
serlousiy affecting the huilding's reaidents.

15/ EA, Part V.A.7.
s/

The EA referred to a study submitted by the applicants which
concluded that the waterfall sounda of the propoesed project
will, st the nearby Woolen Hill, be similar to or higher
than the sounds of tha waterfall as it now exists,

17/ The land that will ba flooded by the recreated inpoundanent
la steep, rock ledges. 1In addition to the snhancament
resulting from the enlargement of the lmpoundment, the
licensees propose to taks other measures to improve the
izpoundmant's recrsational and visual attributes. Theose
include adding a new walkway, planting trees, and
landscaping tha surroundings, in part to enhance the effects
of the scenlc upper falls. gas EA, Part V.A.6,

18/ WHA'w protest, pp. 16-20., In addition, WMA flled on August
6, 1987, a large numbar of letters and petltions oppoaing
the project signed by residents of the bullding. The
‘exphasis of the writers' concerns generally ls with the
noise and vibration which wlll accompany tha blasting. Some
of the writere alse exprass concern about environmental and
aesthetlc effects whlch they assert will result from the project.
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Both the Commsslon staff's SDA and EA considared the isaue
of the effects of blasting for construction of the project. 39/
The SDA concluded that property in the vicinity of the dam should
not ba damaged by the blasting if the applicanta adhera to the
gtate of Vermont's controlled blasting speclitications. The
applicants' amended application states 49/ that they have
initiated proceadings in the state to comply with all state
requlatory requirements. Tha applicanta havs, in addition, filed
& copy of a stipulation, 41/ signed by WHA and the spplicants,
and presentad to the state's Publlc Service Board, whlch includem
an agreament rogarding blasting especlificatlions. That agresament
containe mssurances that construction of the projact will be
conducted In a manner which will not causa dakage to the bullding
or ite retaining wall. 42/

rinally, licensa Artiole 416 spacifies that tha licennes
shall, at least &0 days bafore the start of any blasting
operations, and after consultation with principals of WHMA, file
for our approval a plan that eatablishes spacitio blastin
criteria. 43/ That articla in addition places mtrict lll?tl on
thoe blasting {(@.q., blasting will be done only on weekdays
batween 9 and 11:45 am, and 1 and 5 pa, and only after thres
days' advance notica to tha tanants}. The EA found that, with
these restrictions, the construction activity would not be
oxpected to result in rental losazes. 44/ In light of the
foregeing, we find that blesting can take place without

.significant harard to tha Woolen Mill building and with only

limited dlsturbances to the building's residents.

Accoss Road

** WMA mtates that access to the project for construction
purposes will bea through a firs lane adjacent to the Woolan Hill.
WMA neaerts that access via the fire lana is "unaccaptabla® dus

19/ BDA, p. 31 EA, Part V.A.9.

40/ At p. 2.

41/ Applicants! Answer, filled Octobar 15, 1987, Attachmaent A.

42/ Attachment A, supra, alsc contains an Exhibit A, the
applicants’ Controllsd Blasting Specifications, which ara
purportedly adapted from the state's spsolficatlons.

43/ The Commlission will not approve a plan which fails to
comport with the stats blasting specifications and controls.

44/ BA, Part V.A.S.
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to noise, dust and vibrations caused by the wmovament of heavy
vahicles and machinery. 45/ '

Tha EA considered the effects of onsite machinery and
project-related vehliclas on the Woolan Kill bullding and its
resldents. 46/ 1t stated that in order to limit disturbances,
tha licenseas should ba required to implement a plan to minimize
projeact-induced disturbancea. It concluded that If appropriate
moasureas ara implemented, the impacts that would result from
constructing the project would be minor and adequately mitigated.
Article 415 of the llcensa accordingly requires tha licanses,
after conmultation with building and planning officials from
Winoosk!l and with principals of WHA, to fils, at lesst 60 days
bators any construction activities, a plan to mitigste any
advarae impacts resulting from onsite construction activities,
The article ressrves the right for the Coumlisaion to modity the
plan if necsssary. We conclude, in light of the A and this
license article, that WMA's argumant can bs rsjected as baing
unsupperted on the rscord.

Rental Losa

WHA maintains that it is threatened with slgniflecant rental
loss as a conssquence of the project, and that it is entitled to
protaction from that loss. 47/ WHA states that the =zecond
settlemant agreerent 48§/contains a provision whereby tha
applicants will hold Winooak!l harmless from any liability
resulting from damage to bulldings in the nrea. WHA argueg that
the Coemission must impose conditions to protect WHMA's interests
too. WHMA further argues that tha Commimsion is obliged to
determine whather imposing lossem on WMA Ix in the publla
interest,

The BEA found that with the restricticns on blasting which we
have dascribad above the applicanta* construction activity would
not be expected to rasult in rental lecsses. The record thus dces
not support WHA's predicate that it is thraatened with
signiticant rental loss as a consequence of the project.

45/ WMA's protest, pp. 20-21. WMA provides no evidantiary
mupport, howaver, for its assmsertions that use of the accass
road will be detrimental to itse property.

46/ EA, Part V,A.9. (The EA xefers to the buillding am the
Forest Hille Hill Apartments,.)

47/ WHA's protest, pp. 21-23.

48/ Sea note 17, gupra.
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A mecond related point concsrns the applicants' agreasment to
hold Winooskl harmless. Winooskl and tha appllcants rsaachad thias
agraemant on thelr own, without cur intervention. The record
shows that the applicantes and WHA have reached n mimilar
agreement, 4§97/ whereby the Partnership and Wincoski wiil
indamnify and hold WMA harmless agalnat all claims arising out of
blansting or resulting from groundwater sespage into thae Woolen
Hill building occurring after commencement of constructlon and
reasulting from the project. 1In addition, the Partnership and
Winooski agreed with WHA to msecure a $5 mlllion bond in a form
acceptable to WMA which would indemnify WHA againet the liabllity
assumed. 50/

WHA is corrsot that in making a determination whsther a
propossd projact is in the public intarest ve area to consider
threatened harm to partles affected by ths projact., 51/ Wa
conolude, howaver, on the bagls of the racord as desoribed above,
that WHA 1s not threatenod with significant harm am a conssquance
of the Chace Hlll project.

The Appropriate Tllling Date

WHA states that the Comnission's Notics of Application
ixmuad on Augumst 21, 1987, listed the filing date for tha
application as "July 14, 1980, and amendsd November 3, 1986.%
WHA argues that ths amendment's changes in the proposed project,
inter alia from a 13 MW project at the upper falls to a 6.5 HW
project at the lover falls, ara so significant that the
application should be treated as new and should be asaigned a
1986 application date. 52/

WHA notes that the applicants claim a 1980 f£iling date in
reliance on the fact that tha original licenss application
prodatas 198) amendments to the Commission's regqulations
contained in tha Comnimsion's Ordexr Ho. 181, 53/ That order
promulgated Bectlon 4.15 of the Commission*s regulations, which

49/ Applicants' ansver, Attachment A.

30/ In addition, Winooski's conditionms, which are binding on the
licensse (mes taxt at note 75, infra), inolude a proviso
{Planning Coralssion conditlen no. 22) that an insuranca
progras should be provided, and pre- and post-biasting
surveys conductaed on, alia, the vWoolen Hill property.

fas, M.g., Clty of Beattle, 26 F.P.C. B4 (1981),
HWMA'e proteat, pp. 33-14.

EEE

Sea note 23, pupra.
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restrictad the scope of application amendments that can be made
without affecting the riling date of the application as amended.
WMA acknowledgea that Order Ho. 181 contained a “grandfather
clause" axenmpting previously filled licensa applications from ita
provieiona, WMA assarts nonstheless (but cltes no Commisselion
precadant for ite posltion) that pre-Order Ho, 182 policlea would
have required a new application date, given differences ng
extonsive as thous betwean the projsct as origlnally proposed and
as modified in the amended application. WHA maintains that the
fundamental issue is whethar a new appllication is regquired when a
Ptotally new project® is involvaed. 54/

Bafore the ilssuance of Ordar NHo, 183, the Commiasion allowad
applicants "wids latituds® in making sxendmonts to prolect
applications. 55/ Tha Commimsion gave as an illustration of the
type of amendmant which would not be allowed without a changs in
the filing date, a change in the locaticn of the project from one
region to ancthar, 56/

in fact, Order Ho. 183 deecribas tha preaxlsating practice as
to upgrading & plan of development in terms that would clearly
encompass amendnents such as thocae the applicants have proposed
for the Chace Mil} project. Order Ho, 183 stated:

tnder existing practice, upgrading a plan of developwent --
even if such improvements are derived from the plans of a
subsequently flled applicatlon -~ does not affect the
priority in time of the amended application.

FERC Stats. & Regs., Regs, Preambles 1977-81, § 30,305, at
31,717. The changes here, whlle not insubstantial, are wall
within the wide latituda of changes which Conmiseion policles
prior to Order Mo, 182 allowed. 57/56/

54/ WHA's protest, p. 28. Winoosk! Two argues similarly
{characterizing the issue as being vhethaer *"project
substitution" s permissible}, Winocoski Two's Protest, p.

6, oOur discussion of WHA's arguments on thls lesue appllas

agqually to Winooski Two's arguments.

‘5%/ Georgla-Paclitic Corporation, 3% FERC § 61,120 (1986}, at
p. 61,248, n. 2.

56/ Gacramento Munlcipal Utllity platrict, af al., 23 FERC
1 61,175 {(19631), at p. 61,381,
87/ E.g., Pacifio Gams & Electric Company, 16 FERC § 61,131

{1986), at p. 61,130 n, 12 (*significant changes™ in planm
for pre-order Ho. 183 llcenme appllications are permitted};
{continued...)
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WMA further maintaina that Ordsr Ho. 183 was superseded by
the Commiamaslion's Order Ho. 413, issued in 1985, 59/ which doas
not contain & grandfather clause. WHA argues that the
requirements of Order No, 413, which furthar refined Order
Ho. 183's restriction on amendments that could be filed without
affecting the filiing date of an application, apply to the
applicants' amendmant's revislona to the projact and dictate the
assignment of the later applicatjon date., WHA notes that the
applicants clte the Ccommlasion's Pacifio Gap & Electrlc Company
(PGAE) decislon g0/for the proposition that Order Ho. 413 is not
applicable to their amended application, and argues that the PGLE
declkion does not help the applicants.

WHA's contentlon im without merit. PGEE, like Burlington
hers, flled itm original application before Order Ho. 183, and
filead significant amandments to that application after the
issuance of Ordar Ho, 413. In response to the contention that
PGLE's application to amend mhould ba rejacted as an untimely

g

37/(...continued) )

Amarican Hydroelectric Development Corp., 19 FERC q 61,256
(1982) (additlon of second entity as co-applicant for permit
is an allowable awendment for pre-~Ordar No. 183 filinga).

58/ WHA flled on May 5, 1988, an application for rehearing of
the Commiasion’s April 8, 1988 order danying rehearing of
WMA'a appeal of the Coxmisajon's December 16, 1987 order
-approving the settlement agraements in these docksts. (Ban
note 20, pupra.) WHA's application ralmed twvo issues:
tirat, whether the Comnlssion's 1980 regulations applled to
the amanded licenss application; and eecond, whethar tha
Conmisslon correctly characterized WMA's January 15 fillng
as a regquest for rehearing rather than for reconalderation.
The discusasjon hsrainabove diasposes of WMA'm argunents
concerning the first lesue. WHA's gecond argument arose out
of concern that -its rights to judiocial review of thae
Commimsion's disposition of the firat issue not be impalred
by the Commisslon's characterization of WHA's filing,
Inasmuch the firat jesue is disposad of pursuant to the
aforamentioned discuaslion hereinabove, WHA can, by filing in
due course an appeal to ths courts of this order, raise its
objectlions to that issus. HWHA's pecond argument is
accordingly moot. Ha will tharefore deny WHA's Hay 5, 1988
application for rehaaring.

50 Fed, Reg. 11658 (1985), YERC Gtats. & Regs., Rags.
Preambles 1982-85, § 130,632, effective June 10, 1935.

24 FERC q 61,330, reh'g denled, 36 FERC 4 61,131 (1986},

g
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filed material amendmant pursuant to Order No, 413's revision of
Section 4.35 of the Commimsion's ragulations, tha Coamission
stated as follows:

OQur purposs in amanding Baction 4,35 in Order Ho, 413 was
primarily to clarlfy that requlation. Although we made
Order No, 413 applicable to panding proceedings, gen FERG
Stotuten and Regulationa, Begulatlons Preanblea, =

4 30,633 at p. 31,262, wa did not retroactively rascind
Ordar Ho, 183'm "grandfathsring® provision.

34 FERC at p. 61,608, n, 19. 61/

Thue a license application such as that for ths Chace Mill
project, which was flled befora Order Ho. 183, is not affected by
the provisions of Section 4.35 of the Comnlssion's regulations.

Finally, WHA assarts that the application amcndmants have
changed the character of the appllcant from an elactrioc utility
to a non-electrlic utility. This changs results from the facts
that purpuant to the tirst settlement agreement the Partnerahip,
a non-alectric utility, is the 51% owner of tha project, whila
under the original applicaticn Burlington, an elsctrio ukility,
was the prolject owner, WHA agsarts that the applicants mnds thie
change in ordar to claim benetits under PURPA which are availablae
only to non-alactric utilities, and that this is improper becauss
an applicant cannot claim benefits under two inconsistent
theories of ite identity. '

We find no Impropriety in the change of character of the
applicant to which WHA objects. 7Thera is nothing wrong with the
applicants claiming as & non-utility PURPA benaflts to which they
way be entitled. 62/ And WHA does not state how the applicants
have claired or received any bensfits by virtue of the fact that
tha original appllcation was filed by an slectric utility, waas
naver addrasgsed and reject and in the Commission’s crder on the
appllicants! reguest for qualifying facility astatus. WHA's
assertlion that the applicants are claiming benefits under two
inconsistent theories of their ldentity was morsover addrasaad
and rejected in the Commission's ordar on the appllicante' reguest
tor quallfylng facllity status. §)/

£1/ Sea alwo PGEE, sunra note 37, 36 FERC at p. 61,307,

€2/ Cf. Hingara Mohawk Power Corp., at al,, 31 FERC § 61,054
{(1985) (aentitles are sntitled to take full advantage of all
tax benefits avallable to them}. .

§3/ BHee nota B, gupra.
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Hinooski Two's protest includes a notica a intant to flle a
conpating application, as wall am a requast that it be granted a
walvar of tha 120-day time period for making such a filing. g4/
Following Burlington's filing of the Initlal license application
in 1980, the Commission imaued a motlce on July 25, 1980, which
provided, among other things, that a npotice of intent could be
filed by September 5, 1580. Winoosk! Two'sm present notlice of
intent is thue seven years out of time.

Winooski Two nevertheless arguas that sinocs the applicants
“hava now aswended the initial application, Bectjion 4.35 of the
Cormigsion's requlations requires a new notice to allow a new
round of compatition. e have discussed Section 4.38 abovae,
howaver, and found that it is ilnepplicable to the amsnded
application, Wa thersfora reject Wincoskl Two's notice of
Intant. §%5/
Allegsd Abuse of Davalopmant Proceduras

Winocoak{ Two argues that the Commimsion should raject the
amended application and eatabllish a one~year paricd for the
submisrion of compating applications, while barring the b
applicants from filing during that interval. wWinooski Two
malntalna that, 1f the licenss for ths amended spplication is
ispued, the Partnarship will enjoy the benefit of Burlington's
priority status based on ths latter's 1980 application. Wlnooski
Two argues that thig is impermissible, citing the Commlasion'm
declsions in City of Favetteville Puplic Horks Commission §6/ and
Enoxgecloqy. Ing.

81/

The Fayettavllle decisicn is not on point. In Payetteville
the Commission determined that an application for a preliminary
pormit or license filed jointly by a municipality and a non-
municipal entity is not entitled to municlpal prefersnce under

Hincoski Two's protest, p. 2.

&4/

6%/ If the project which Winooskl Two has In mind im the same
project as that whlch it proposed In its 1985 parmit
application, }1,a., a project located at the upper falls, it
may not compote with the Chace Hill project as proposed in

the amended applicatlon; If that is the cass, no notlce of
intent is regquired.

6/ 16 PERC 1 61,209 (1981),
&7/ 37 FERC ¥ 61,020 (1986),
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the FPA. B/ Hera tha applicants have not sought or obtained any
munlcipal preference. The Commission accepted in 1980
Burlington's license application filed In that year pursuant to a
1377 preliminary permit issued to Burlington and a non-runicipal
co-applicant and therefore not awarded on the hasis of
Burlington's municlpal status, 69/ This lsaue was alec addressed
in the Commiussion's ordar on the appllicants' requast for
qualifying facllity status. 70/

The Enargeqlogy dacislion similarly is not on point. In that
cage the Commlprion dismiseed n ilcensa application because it
found that a municipality abused lts preference as & municipal
permit holder by positioning a non-municipal entity to be first
to file a licensa application on the explration of the
permit. 71/ Here, thers was no abuse of munlclpal preferance,

£9/ Section 7(a) of the FPA requires the Commisgion, when two or
wore appllcations are flled for a prelimlnary permit, to
glve preferenca to applicatlona filed by municipalities,
provided the applicaticns are egqually wall adapted, or
within a reasonable time are made egqually well adapted, to
davelop wataer resources in the public interest. That
soction also regquires the Conmisslon to give preferencs to
wunicipalitiss in iseuing origlnal llcenses where no
proliminary permit has baen issued,

69/ Burlington filed the licanme spplication pursuant to the
preliminary permit wnich had bean 1sspued jointly to 1t and
Green Hountain Power Company. Sua nots 10, gupra. Green
Hountaln Power Company withdrew as co-permittee (se¢a note
1), gupra) aftar Burllngton filed its license application.
Parmites are not tranaferabla. Sea Ssctlon 5 of the FPA,

16 U,5.C. § 798. Conaaquently, only the permittea{s) can
fila a2 licensa application during the permit term. See
Larry Pane, 24 FERC § 61,326 (1983). Therefore, Burlington
is not entitled to permittes preference pursuant to

18 C.F.R. § 4.37(c} (1988}, However, at this point in the
proceedings wa will not undo the acceptance of Burlington's
1980 application, since interested parmons havae had the
opportunity to fils competing applicatione for tha sita, and
there has been no use or abuse of municipal prefsrence,

Ena note 8, pupra.

Tha municipality agrsed with ths daveloper during the term
of tha pernit that the developar would have ths exclusive
right to develop ths project, and that the municlpality
sould racejive a percent of the gross pover sales revenues
from the projsct. The developar then submiited its
dsvelopmant appllcation at the expiration of the parmit.

E &
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inasmuch as the parmlt was imsuad jointly to & municipality and a

non-munaipal entity. 72/ The pertinent issus hers la whether it

1s sppropriate to allovw Burlington to amend its application to
allow the partnsreship to join it as a developer of the project.
We have discumsed that lasue above, and resoclved it in favor of
the appllicants.

Hinooski Two'a remaining arquments dascribe problems with
tha Commigeion's pre-Order No. 183 policies which led to the
imauance of Order 18). Wincoskl Two argues that hecause the pre-
Order Ho. 183 policles wera flawad, application of thea to this
proceading is inappropriate. As we indioated abovs, the
Coxmission issued Order No, 183 In part to deal with thass
problams. But in doing so the Commiasion Included in the order
the "grandfather clause™ exempting from the order's provimions
praevicusly filed applicatlons. Apd am we have stated above, the
smended application im in accord with the grandfathered policlaes,
We tharafores reject Winsockl Two's remaining arguments,

Request for Hearlng

HHA's protest asks that if the commlsgion doas not reject
the licanse application, it order a hearing to bs held to
congider issues ralsed by its objections to the project. 73/ ¥wa
find, howaver, that there le adaquate svidence in the record to
gupport our conclusions hersln, and that WHA's request doam not
show the eximtence of disputed jssues of material fact. 74/
Avocordingly no hearing need be held, and we will thereforae dany
WHA's raguast for one.

HWinocoski's Recommended Conditions

Hincoski made, on October 1, 1987, a timely filing in
regponse to the Copmission's notice of the amended application.
Winoosklite flling contalne a request and racommendation that ths
Commisslon incorporate in the license certain teras and
condltions pertaining to the project which Winoosk) haa
formulated .pursuant to the sattlement agreement batwasn Winooski
and the applicants. Part II1.9 of tha agreemaent provides that

12/ Baa note &9, pupra.
1)/ WHA's protest, p. 29,

74/ The Commisaion will hold a hearing vhers material issues of
faot are in dlspute. Sea, 8.9., Jossph H Keating, 32 FERC
4 61,290 {1985). MHeres allegations of disputed factsa,
howsver, are lnsufflalent; petiticners must make an adequate
proffer of evidence to support them. gag Cerro Wirs & Cabls
v. FERC, 677 F.2d 124 (D.C. Clr. 1982), at 128-19,
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any project proposed by the applicants must receive written
spproval from the Wincoski City Council, Planning Commission, and
Doelgn Raview Board. Winocooki's flling statas that tha amended
application has Wincoski's written approval,

Wincoski's written approval, however, conalsts of documents
of the city councll, planning commisslion, and design raview
board, 75/ each of which contalne various conditiona. 16/ The
conditions appear reasonable and compatible with the licensa.
Inclusion of these conditions in the license articles is not
appropriate or necassary, howaver. The applicantm filed no
objection to Winooeki's filing, and pursuant to thoeir settlement
agresment with the clty, which we have approved, they are bound
by those conditlons.

.Comprehensive Plans

Bection 10(a) {2){A} of the PPA requirss tha Commisalon to
conmlider the extent to which a project le conolstent with faederal
or stats comprehansive plans (vherae thay exist) for improving,
daveloping, or conserving a watarway or waterways affected by the
project. The Commiselon provided an interpretatlion of
comprehensive plans under Sectlon 10(a)(2) (A) 77/ that was
revised by the order granting rehearxing, issued April 27,

1988. 78/ 1In grantlng rehearing, the Commission instructed the
Director, Office of Hydropowsr Licensing, to request tha state
and federal agencies to fils plans they bealiave xeet the reviased
guidelines. Until the procesx ls completed, the staff will
conaider all avallable planc pursuant to Sactlon 10(a){2) (A).

The staff reviewed two plans that addreas various aspects of

15/ These documents comprisa Attachment A of Wlnocoski's fillng.
The formal “approval® la set out in the city council
rasolution, which incorporates the conditions speclfied by
the planning Commission and the design review board.

Altogethar thers are over 50 much conditions.

K&

Interpretation of Comprehensive Plans Undar Section 3 of the
_Electric Conaumers Protection Act, 52 Fed. Reg. 39,905
(Octcber 26, 1987), III FERC Stats. & Rags. Y 30,773 (1987)
{Order No. 481).
18/ 53 Ped. Reg. 15,802 (May 4, 1988), PERC Stats. & Regs.
1 30,81) (1988) (Order Ho. 481-A).
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waterway managemant in relation to the proposed projsct. 79/ Ho
contlicte were found.

Recommandations of Faderal and State Pish and Wildlifa Agenciaes

Becticon 10(3j) of the FPA requires the Commimsion to {nclude
license conditionm based on recommandations of federal and atate
fish and wildlife agencles for the protection, mitigation, and
anhancement of flsh and wildlife., The environmental assessment
for the Chace Mill Hydroelectric Project addrosaes all of tha
concerns of the fedoral and state fish and wildlife agencies.

Sumpary of Findlnge

An EA was jssued for the project. Background information,
analysis of jimpacts, support for related licensae articles, and
the basls for a finding of no significant impact on tha
anvironment are containsd ln the EA attached to thim order.
Issuance of this license is not a major federal action .
significantly affecting the quality of the human environmant,

Tha dosign of this projact is consiatent with thas
snginesring standarde governing dam mafaty. The project will bae
nafe if conatructed, operated and maintalned in accordance with
the requiremonts of this license. Analysis of related issuas is
provided in the SDA attachad to this order.

Based on our raview of the agency and public commants filed
in thls proceeding, and our indepandent analyais, as dimcussed
herein, we concluds that tha Chace Mill Projaect ls best adapted
to a comprehensive plan for the Winooskl Rivaer, taking into
conslderation the benoficial publio yses described In Section
10(a}) (1) of the FPA. B0/

Tha Commission orders:

{A) This license la issued to Burlington Electrie Light
Department and Winoowkl One Partnorshlp (licensca), for a perliod
of 40 yaars, effective tha firat day of the wmonth in which this
order is issued, to conetruct, operats, and malntain the Chacas
Hill Project. Thia licende is subjact to the terms and
conditions of the Pederal Powar Act {PPA}, vhich is incorporated
by raference aa part of this llicense, and subjact to the

19/ Vermont Rivars Study, 1986; Varmont Agency of Environmantal
Conmarvation; and Waterfalls, Cascades, and Gorges of
Vermont, 1987, Vermont Agency of Enviromental Conssrvation,

80/ 16 U.5.C. § 803{a){1).
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regulations the Coxmluslon issusa under the provisions of the
FPA.

(B) The project conalsta of;

{1) All lands, to the extent of the licenses's interasts in
those lands, enclosad by the project boundary shown by Exhibit G

Exhiblt G- FERC No, 2756~ Dated Showina
1 4 3/26/87 Projact Map with Boundarias

{2} Project works consieting of: (a) a 200-foot-long, 35~
foot-high concrete dam sltuated immediataly downstream and
abutting the existing tlmber-crib dam and surmounted by a 100-
foot-long, B-foot-high bascule gate with crest elavation 136 faet
H.G.Vv.D.t (b) a 3s6-foot-long bascule gate located at tha right
abutment; {c) a S.7-acre reservolry (d) a 70-foot-long intake
Btructure having trashracke ard a fish bypass facllityr (e) a
powerhouse containing ona 6,500-kW turbine-generator unit; (f} a
4s-fovt-wide, }25-foot-long taliracer (g) a fish trap tacility:
{h) the 13.8~kV gonerator leads and a 400-foot~long, 13.8-kV
underground transmlssion cable; {i) an access reoad; and (j)
appurtenant facllities.

The project works gensrally described above are more
speciflcally shown and described by those portiona of Exhlbits A
and F recommended tor approval In the attached Safety and Dasign
Apsessment,

(3) All of the structures, fixtures, equipment or
tacllities used to operate or maintain the project and located
within the project boundary, all portable proparty that may be
exmployed in connectlion with the prolect and located within or
oytside tha project boundary, and all riparian or other rightas
that are necessary or approprlate ln the operation or malntenanca
of the project.

{C} ‘The Exhibit G described above and those mections of
Exhibits A and F recommended for approval in the attached Safety
and Dasign Assessment ara approved and mada part of tha llcansae.

(D) This licenss is subjact to the articles set forth In
Yora L-11 (October 1975), entitled "Terme and Conditions of
Licenss for Unconstructed Hajor Project Affecting the Interests
of Interstate or Foraign Commerce,” except Article 20. The
1icensa is also subject to ths following additional articles:

Article 201. The licenses shall pay the Unitsd States tha
following annual charge, eoffsctive the first day of the
month in which this license 1s iasued:
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For tha purpose of relmbureging the United Gtates for

the cost of adminlatration of Part I of the FPA, &
reasonable amount as determined in accordance with tha
provisions of the Commission's regulatione in effect

from time to time. The authorized inatalled capacity for
that purpose is 6,700 horsepower. .

. Pursuant to Sectlon 10{d} of the FPA, after
the flrst 20 yaars of cperation of the projact under licenss, a
speoified reasonables rate of return upon the net investment in
the project shall be used for determining surplus earnings of tha
project for the eatablishment and maintenance of amortlzation
resorved. One-half of the project surplus earnings, if any,
accumulated after the flrst 10 years of operations under the
licensa, In excess of the spacifled rate of return per annum on
the net investment, shall be sat aside in a project amortlzation
reserve account at the end of each flecal year, To the axtent
that there is a deficiency of project earnings below the
specifled rate of return per annum for any figcal year after the
firat 20 yenrs of operation under the licenese, tha amount of that
daticlency shall be deducted from the amount of any surplus
earninge subseguently accumulated, until absorbad, One-half of
the remaining surplum earnings, if any, cumulativaly computed,
shall be set aside in the project amortiration reserve account.
The amounts sstablished in the project amortization reservae
account shall be maintained until further order of the
Commnisslon.

The annual specifled reasonable rate of return shall be the
sum of the annual welghted costa of long-term debt, prafarred
stock, and common equlty, as defined below. The annual waightad
cost for each component of the raeasonable rate of return is the
product of its capital ratio and cost rate. The annual capital
ratio for sach component of the rate of return shall he
¢nlculated baped on an average of 13 monthly balancea of amcunts
properly includable in tha licensest's long-term debt and
proprietary capltal accounts as listed in the Conmissionts
Unifora System of Accounts. The cost rates for long-term debt
and praferred stock shall he thelr respective waighted average
coats for the year, and the cost of common equity ahall ba tha
intsrest rate on 10-year government bonds (reported as tha
Treasuxy Department's 10-year constant maturlty saries) computed
on the monthly avarage for thea year in question plus four
percentage points (400 basis points).

Axticle 203. The licensse shall clear and keep clear tc an
adequate width all lands along cpen conduits and shall dispose of
all temporary structures, unused timber, brush, rafuse, or other
material upnocessary for the purposes of the projact which rasult
froms maintenance, oparation, or alteration of tha project works.
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In additlon, all trees aleng the perlphery of project ressrveirs
which may die during operations of thae project shall be removad.
All clearing ot lands and dieposal of unnecassary material shall
be done with due dillgence to the satisfaction of the authorized
repregentative of the Commlission and in accordance with
appropriate federal, state, and local atatutes and regulatlons.

. The licensea shall commence construction of
project works within two years from the lssuance date of the
licenae and shall complete constructlon of the project within
four years from tha lssusnce date of the licensa.

Artlcle A02. Tha jlcenses shall, at lenst 60 days prior to
start of constructicn, submit one copy to tha Commission's
Regional Director and two copiea to the DPlrector, Dlvision of
Dam Safety and Inspections, of the final contract drawings and
spacifications for pertinent features of tha projact, such as
water ratention structures, powerhouse, and water conveyancae
structures. The Director, bDivision of Dam Safety and

Inspections, may reguire changes in the plans and mpecifications

to assure a safe and adequata project.,

. The licensea ghal) review and approva the
design of contractor-designed cofferdams and deop excavatlons
prior to the start of construction and shall ensure that
construction ot cofferdams and deep excavationa is conglstent
with the approved design. At least 30 days prior to the start of
construction of the cofferdam, the licensse shall mgubmit to tha
Commlssiont*s Reglonal Director and Director, Division of bam
Safety and Inspactlons, one copy each of the approved coffardam
construction drawings and spacifications and the letter(s) ot
approval.

. The licenseae shall wlthin 50 days ot
completion of construction tile, for approval by the Commlselon,
revised exhiblts A, P, and G to descrlbe and show the project
an built,

A 5. The llcensea shall file, for approval by the
Commisalon, revised Exhibit P drawings showing the final design
of project structurem. The reviged Exhibit F drawlngu shall be
acconpanied by a supporting design report showlng that the
project is adesquate to resist uplift forces and hmas accaptabls
silding factore of safaty. The llcenses shall not commence
conastruction of any project structure until the corresponding
revisad Exhibit ¥ drawing has baeen approved.

Articla 401. The llcenses, after consultation with the
Vermont Agency of Hatural Resources, the Soll Conmorvation
Service, and the U,S, Flsh and Wlldlife Service, shall prepare
and file with the Commlssion for approval, before commenclng any
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project-related land-clearing, land-dimturbing, or spoil-
producing activities, a comprehensive plan to control erosion and
dust, and to minilmize the quantity of sediment or othar potential
water pollutants resulting from project construction, spoil-
disposal, and project gperation and maintenance. The Commission
resarvas the authorlty to regulre changas to the plan., Ho
project-related land-clearing, land-diaturbling, or spoll-
producing activities shall begin until the licencea im notified
that the plan complies with the requlresents of thim article.

Tha plan shall be based on actual-aplta gecloglcal, soll,
slops, and groundwater conditlions, and on the final projesct
dasign, and shall include detailed descriptions of the actual-
slte conditions, detailed descriptions and functional design
drawvings of control moasures, topographic wap locatlons of all
control measures, a apacific implementation smchedule, specific
detalls of monitoring and malntenance programs for thas project
construction period and for prolect operation, and a achedule for
periodlc review of thae plan and for making any nacessary
reviaions to the plan, The licendes shall includa in the filing
documentation of consultation with the agencies bafore praparing
the plan, coples of agency comments or recommsndations on the
completed plan after it has bean prepared and provided to the
agencles, and aspecific descriptions of how all of the agency
comzents and recommendations ares accommodated by the plan,

The licensea shall allow & reascnable time frame, in no
caea less than 30 days, for agencles to comment and make
recommendatlons prior te filing the plan. If the licenses
dlsagrees with any agency recommendations, the licensee shall
provide a discussjon of the reasona for dimagreeing, based on
actual-sits geologlcal, soil, and groundwater conditions.

Article 402, The licenses, after consultation with the
Vermont Agancy of Hatural Rescurces (ANR), shall prepare and flls
a pollution abatement plan with tha Comnmlasion for-approval,
within 6 wonthae from the lssuance date of this license, to
prevent the dlscharge of wat concrete, petroleum products, such
as diessl fual and lubricants used in the maintenance and
oparation of constructlon equlpmont, and conatruction debris inte
the Winooskl River during the constructlion pericd. The plan
shall include weasures to afflclently and thoroughly contaln and
clean-up any of the substances discusmed above, should an
acaidental spiil occur.

If the llcenses doem not agrese with the recommandations of
the AKR, tha llcenses shall explain its reasons for not
concurring. The fillng shall inciude comments from tha ANR
rogoarding the licendse's proposed plan to control construction-
related pollutants. The Commlesion reserves the right to requirse
changes to the plan. HNo project-related construction actlvitjies
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that could create potentlal water pollutants ghall begin until
the licansee is notiflied that the plan complies with the
regquirenents of this article.

The licenses shall consult with the Vermont
Agency of Hatural Resources {ANR} in developing a watar
managemant plan for the malntenanca ot exlating flows in tha
Winoosk!l Rlver dewnstream of the Chace Mill Hydroelactric Project
during the tonstruction perlod, to prevent degradatlion of water
guality and teo protect fish and wildlife resources In the project
area. The plan shall be filed with the Comnismsion for approval
within 6 montha of the lssuance date of this licenaa. The filing
shall include an implexentation mchedule and comments fxom the
ANR on the plan. Tha Commlsslon resmerves the right to ragquire
changea to the plan. Ho project-related construction activities
that could create potential water pollutants shall begin until
the licensea is notifiad that the plan complies with the
raguirementa of this article.

Artlcle 404, Durlng pericds of project oparation, tha
licansea shall discharge ovar the splliway crest of the Chace
Hlll Hydroelectirlc Project dam a continuous minlmum flow of 168
cublc fest per second, as measured lmmediately downetream of the
splllway, or tha inflow to the reservolr, whichever is less, for
the protection and enhancement of fish and wildlife rescurces and
for the maintenance of water gquallty in the Wincoski River.
During perloda of project shut-down, the licensee shall spill al}l
inflow to the project ovaer the dam crest. These flows may be
texporarily modifled if required by emergencies bayond tha
control of the licensea, and for short pariods upon wutual
agreement among the llcensee, the Vermont Agency of Natural
Resources, and the U.8., Fish and Willdlite Servica.

Article 403, The licenses shall operate the Chace Hill )
Hydroelectric Project in an inatantaneous run-of-river mode for
the protectlon of fish and wlldlife rascurces in the Winooskl
River. The licensea, In oparating tha project in an
inatantaneous run-of-river mode, shall at all times act to
minimiza tha fluctuatjon of the reservolr surface elevatlion,
i.ae., waintain discharge from the project soc that the sum of tha
flows, as measured at the dam crest and iwmediately downatream of
the project tallrace, approxieates the instantanecus sum of
inflow to the project resarvolr. Inatantanaocua run-of-river
operation may bs temporarily modified if required by operating
emergencien bayond the control of the licensee, and for short
periods upon mutual agreement among the licensee, tha Vermont
Agency of Hatural Resources, and the U.S. Fish and Wildlife
Service.

Article 4085, The llcenwes, aftar consultatieon with the
Vermont Agoancy of Hatural Resources (AHR), shall develop a plan
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to construct, operate, and maintaln atreamflow gagam to
continuously measure the inflow to the Chace Mill Impoundment and
the outflow from the Chace Mill Hydroelectrio Project to verify
that the project is operatling in accordance with the requirements
of articles 404 and 405. The liconses shall file the gaging plan
with tha Commisglon within 6 months of the issuance date of this
licensa. The fililng shall include comments from the ARR
ragarding the gaging plan. The Commimsion reserves the right to
require moditications to the plan.

Article 407, The licensse, after consultation with the
Vermont Agency of Natural Reacurces (AHR), shall develop & plan
to ensurae that operation of the Chaca Hill Hydroelectriec Project
does not causae violation of state water quallty standards nor
cause nitrogen gas supersaturation. Within 6 months of thae
issuance date of this licensa, the licenses shall flle wilth the
Commipsion for approval a plan that includea:r (1) a deascription
of the moniltoring system that would be utilized to measura
dlssolved oxygen {DO) and nitrogen (H;) gas concentrationm
downetream of the project: (2) the locatfiona at which the
equipmant that would continuoualy monitor the DO and Ha
concentrations would be positloned; (3) a schadule for the first
2 yaars of project operation indicating whan the licenses would
monitor downstream DO and N2 concentrations; (4) a description ot
procedures that would be used to ensure that project operatlon
does hot reduce downastream DO concentrationa to levals that aras

. leas than the following mtate geasonal DO standarda: (a) Juna 1

to Septenmber 30: 5,0 milligrams per liter (mg/l} or 60 percent
aaturation; (b) Octobar 1 to May 31:16.0mg/l, or 70 percent
saturation in reaches of the river that are not salmonid spawning
habitat and 7.0 mg/l, or 75 percent saturation in reaches of tha
river that are salwonid spawning habitat; and (5} a description
of procedures including the design of the spillway that would be
used to ensure that tha splllage of flows over tha dam does not
cause N2 saturation levels in the pool at ths bass of the dam to
excead 117 parcent. The flling ahall include the comments of the
ANR regarding the proposed monitoring plan. The Commission
raeserves the right to change the plan.

The licenses shall flla a report describing the effects of
projact operation and spillags on DO and M2 concentrations within
45 days of the first and second anniversary dates of Isauance of
this licenas. These fllings shall includa comments from thae AR
regarding tha report,

If at any time the monitoring program indicates that project
operation reduces downstream DO concentrations to levels below
the state's ptandards or spillage causes H2 saturation levels to
sxcaed 117 parcent, the licensea shall imwediately implamant
whatever WOaguresd are neocaseary to coemply with the =state
standarde or reduce the laval of Hi below 117 parcent saturation.

Al
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In addition, the licenses shall immediataly notify the ANR and
the conmioslon's New York Reglonal Offica that viclation of the
po standards resulted from project operation oxr that spillage
caused axcessive nitrogen levels. Further, within 2 monthe of
the violatlon, the licensee shall file with the Commisalon for
approval a descriptlon of changes to project styuctures or
operation that are needed to malntain the state DO atandards or
prevent H2 levels graater than 117 percent. MAlso, the licenses
shall tlla a schedule for lmplemanting those changes. Comments
from the ANR regarding the proposed changes shall be included in
the flling.

A The licenses, after consultaticon with the
Vermont Departmant of Fish and Wildlife (DFW) and tha U.8. Fish
and Wildlife Service {FWS), shall develop plans for a trap-and-
truck facility jmmedlately downstrsam of the project dam to
ensura upstream fish passage and a facility to ensurs downstream
fish passage past the project dam. The plans shall include: (1)
functional dealgn drawinga of the trap-and-truck facility and
downstream fish passage facillitjes: (2) the flow volumes neadad
to safely transport fish through these facilitles; (3) a schedule
for constructing and operating thesa facllities, including the
extent of distributlon of trucked fish throughout the Winoosek]
River Basin; and (4) a description of the licensce's plan to
finance the cost of constructlon of thase facilitlea,

Within 1 year of the lssuance date of thla license, the
l1icensea shall file the plans for Commlsslon approval and shall
include comments from the DFH and the FWS on the plans. The
Commisalon reserves the right to change the plans that ths
1lcensee files. The llcenaee shall file as-bullt drawings with
the Commisalon within 6 months after completion of construction
of the respective fish passaga facllities,

. ‘The licenses shall implement the mitlgative
plan for rara plant species developed for the treatment of
Anemene multifldi and Caxex garbarl, flled August 14, 1987,
consleting of (1} the recommandations of the State of Vermont
Endangered Specles Committeey {2) the proposed plan for the
protection, monitoring, and restoration of Angmone nuititial in
Vermont; and (3} the June 1, 1387, letter from Leonard 4. Wilaon,
secretary, State of Vermont Agency of Environmental Conservation,
accepting the recommendation and plan, and wmodifying the
licensea*s payment schedule.

Arti . Tha licensee, after consultatlien with the
city of Winooski, the Hincoeki Valley Park Dilstrict (WVPD), and
the Vermont Agency of Hatural Rescurces, shall within 1 year from
the Issuance date of the llcense: (1)} conatruct, operate, and
maintain, or arrangs for the construction, ocperatlon, and
maintenance of, a walkway in front of the Forest Hllls Kilil and
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under tha highway bridge; (2) malntain the existing public access
traji) situated on WvPD-leased land on the wast riverbank
downstrenn of the dam; and (3} provide $150,000 to the Clty of
Hincoek{ for Improvements agseoclated with tha proposed walkway,
to include, but pot bae limited to, hand raile, landscaping, and
planting trees. Within 3 months from the completion of the
walkway, the licensea shall file with the Commission: (1) as-
bullt drawinga showing the locatien of the walkway; (2}
documentation that the $150,000 pald to the city of Wincoskl has
been used for the above-mentioned improvements; and (3)
documentation of agency consultation.

Articlea 4]11. At least 60 days before the atart of any
land-clearlng, land-disturblng, or spoll producing activitias,
tha licensea shall file for Commission approval a plan to avold
or minimize vimual character incompatibliity of all project
structures, lncluding the new access rcad, wilth adjacent
structures and the surrounding landecape. The Commisslion ma '
raquire changes to the plap., MNo land-clearing, lnnd—dinturb¥ng,
or spoil-producing activities shall begin until the licensees is
notiftled that ths plan la approved.

The llcensee shall prepare the plan after consultation with
Woolen KMill Assoclates, the Vermont Agency of Hatural Reaources,
tha Vermont State Hlstoric Praservation Offlicer, and the Clty of
Hinooski. Thae licehsee shall include with the plan documantation
of agency consultation and coples of agency comments and
rocopmendations, It the licensee doas neot adept agency
recommondations, the filing shall include the licensce's reasonhs,
based on visual and landscape conditions at the site.

The plan, at a minimum, shall include; - (1) a description,
including photographe, of the architectural character of the
adjacent buildings and the surrounding landecape; (2} the
llcennmes's strategy for blending project facilitles into thas
architectural character of existing structures and tha
surrounding landacape; (3} architectural drawings of the propcsad
facilltiss, describing thalr sxterior surface trsatmenta; {(4) a
landscape drawing, which specifies the locations of site grading
and plant matorlals; and (5) an laplementation scheduls,

Article 412. The licensee, at least 60 days bafore the
atart of land-disturbing or land-clearing activities at the Chace
Hill Hydroelectric Project, and within 2 years of tha date of the
lsasuance of this license, shall fila for Commlsslon approval a
datailed cultural resourcea management plan (plan) that is bagsed
on tha results of consultations with the Vermont State Historic
Praservation Officer (5HOP) and the Historlc Amerlcan Englnasring
Record {HAER} of tha Department of ths Interlor.

The plan shall contaln speclific proposals, together with
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the rasults of recordation studles, that are designed to ansure
that tha characterlistics of the Winooskl Falls Hill Dilstrict
{district), that make the district sliglble for the National
Register of Historic Places, are not adversaly affacted.
specifieally, the llcenses shall include in the plan the .
following ltems: (1) documentation according to the standards
of the HAER of the characterlstics that make tha timber crib dam
allgible for listing on the Hatlonal Register; (2) provislons for
protecting the timber crib dam from the delaterious effects of
devataring and freezingy (3) final plans and speclificationa for
the design and landmcaplng of the nev powsrhouse; and (4) the
comments and recommendations of the SHOP and the HAER on tha
contents of the repeort.

Ths licenses shall prepare the plan after consultation with
tha SHOP and the HAER; shall submlt the plan to the 5HOP and the
HAER, befora flling it with the Commission, with the raquest that
the SHOP and tha HAER elther agree that developing tha project
according to the plan would result in no adverse impact to the
dam, or that tha SHOP and the HAER sxplaln the reascons for not
ngresing: mhall incorporate in the plan the GHOP's and tha JHAER's
recommandations concerning the plan, or explain ln detail the
raeamons that the recommandations should not be incorporated; and
shall include the SHOP's and the HAER’a comments and
recommendations with tha plan, or copies of letters indicating
that the licensee has attempted to consult with the SHOP and the
HAER concerning tha plan. The Commlsaion reserves ths right to
require changas to the plan.

. The llcenses, after the Chaca M1ll
Hydroalectric Project (project) has baesn constructed, and at
lsast 60 days before commancing commercial cperations at the
project, shall fila for Commlsmlcn approval a cultural resourcea
impact report {report) that is based on tha results of
inplementing the cultural resources management plan that the
1lcensee submitted for Coamisslon approval pursuant to axticla
412 of this licensa, and on consultations with the Vermont Gtate
Historlc Preservation officer (SHOP).

The licensee, in tha report, shall descrive--using drawings,
photographs, and a narrative summary--those lmpacts resulting
directly ard indirectly from comstructlng or developing project
works or other facilitles at the project to the characteristics
of the Winocoskl ralls Mill District (dlstrict) that make the
district eligible for listing on the Hatlonal Reglster of
Himtoriao Places. The licansaa shall report ths projsct's adverse
. and beneficial impacts. The licensae shall not conrmence
commercial cperation of the projsct until notifled that the
required flling has been approved.
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The licenses shall prapars the raport after consultation
with the BHOP; shall submit the report to the HOP, before filing
it with the Commlsalon, with the request that the SHOP alther
agree that developing the project ham reaulted in no adverse
ippact to the district, or that the EHOP explaln the reasons for
not agreeing) shall incorporate in tha report the SHOP's commants
and recommandations concerning the report, or explain in detail
the reasons that the BHOP's recomnandations should not be
incorporated; and shall include the 5HOP's commants with the
report, or coples of lettera indicating that the licensea has
attenpted to conault with ths BHOP concarning the rxeport, Ths
Commleslon reserves the right to ragquire changes to tha report.

Article 414. The llicanses, bafora starting any land-
clearing or land-disturbing activitles within the projsct
boundaries, othaer than those speciflcally authorized In this
licenme, shall consult with the Vaermont State Historic
Praeservation Offlcar (SHOP). If the licenseae discovaers
previcualy unldentified archeolegical or historic properties
during the course of constructing or developing project works or
othar facllities at the project, the licenses shall stop all
land-clearing and land-disturbing activities In the vicinity of
the propsrtlies and conault with the BHOP. In either instance,
the licensee shall fila for Commission approval a cultural
resource wanagement plan prepared by a gqualified cultural
rescurce spaclalist after having conaulted with the SHOP.

The management plan shall include the following items: (1)
a demcription of sach dlscovered proparty indicating whether it
{s limted on or eligible to be llsted on the Hational Register of
Historic Places; {2} a demcription of the potential sffect on
aach dlacoverad proparty! (3) proposed measursm for avolding or
mitigating affecta; (4) documentation of the paturs and &xtent of
consultation; and {5) & achedule for mitigating effecta and
conducting additlonal studies. The Commission may require
changes to the plan.

‘the 1icenaesa shall not begin land-clearing or land-
disturbing activities, other than those specifically authorized
in this licenme, or resume such activitiea in the vicinity of a
proparty discoversd during conpstruction, until informed by the
Cormiasion that the requirements of this article have baen
fulfilled,

. Tha licensea, after consultstlon with bullélng

- Article 415
and planning officlals from ths clty of Winooski, and with

principals of Woolsn Mill Asmcolates, and at least 60 days besfore
the start of any land-clearing, land-disturblng, or spoil-
producing activitles, shall file for Comalssion approval a plan
to mitigate adverse impacts resulting from projsct-realatsd
vehicles and on-glte construction actlvities,
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The plan shall establish cpecific measures that will be
implemented to minimize noise, dust, exhaust emissions,
vibrations, and additional traffic that affect nearby reaidents.
Those measurea may Include, but should not be limited to, trafflc
contxol devices, nolss raduction barriers, restrictive working
hours, dust control tschnigues, and van or car pooling of
construction personnel. Documentation of individual and agency
conaultation oh tha preparation of ths plan and coples of any
letters commenting on the plan received from individuals and
rgencies shall bs included in the flling.

Tha Commlsslon raserves the right to require changes to the
plan. HNo land-clearing, land-disturbing, or apoil-produecing
activities shall occur st the project site until the commission
notifles the licensea that tha plan has been approved.

Article 416. The licensee, after coneultation with bullding
and planning officials trom the clty of Winooski, and with
principals of Hoolen Mill Associates, and at lsaat 60 days bafore
the start of any project-related blasting operations, shall fila
tor Conmission approval a plan that satablishes mpecific criteria
and tiwa franes for conducting any necessary blasting operatlons.
This plan shall include, but not ba limited to, tha following
criteria and tima frames: (1) no blasting operations on weekends
or holldayas (2) no mors then ) blasting periods each day;s (3)
biasting shall be restricted to tha following weakday hoursi
9100 - 11:4% a.m. and 1100 - 5:00 p.m.? and (4) no blasting any
wask without first notifying the tenants of thae Foreat Hills Hill
apartments and other potentially affacted porsons In the
impediate vicinity 3 days (the Friday before) before that week.

The plan shall, to the grantest extent possible, provide
for {1) early and continuous notification of propored blasting
operation for each weak; and () tha least pumber of blasting
eplsodes sach day and week for the 3-month blasting perloed.
Documentation of indlvidual and agency consultation on the
preparation of the plan and copies of any letteras commanting on
the plan raceived from individuals and agencies shall be included
in the flling.

The Comnmismion reserves ths right to require changes to the
plan. Mo project-related blasting operations shall occur at the
project mite until the Commission notifies the ilcenses that the
plan has been approved.

Article  417. (a) In accordance with the provislons of
thim article, ths licenses shall have the authority to grant
pernimsion for certain typss of usa and occupancy of projact
landas and waters and to cenvey certain interests in project lands
snd watars for certain typea of usa and occupancy, without prior
commisslon approval. The llcenses may exercise the authority
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only if the proposed use and occupancy 1s consistant with the
purposes of protecting and enhancing the scenle, recreational,
and other environmental valuea of the project, TFor those
purposes, tha llicensoa shall aleo have contlnulng responaeibility
to suparvise and control the use and occupancies for which 1t
grants permission, and to monitor the usa of, and snaure
compliance with tha covenants of the lnatrument of convayance
for, any interessts that it has conveyed, under thile article., If
a permitteod use and occupancy violates asny condition of this
article or any othar condition imposed by the llicensee for
protaction and enhancament of the project's acenic, recreational,
or other environmental values, or if a covenant of a convayancs
wade undar the suthority of this article is violated, tha
licansee shall take any lawful action necessary to correct the
violation, For a permitted use or occupancy, that action
includes, if necessary, cancelling the parmission to use and
occupy the project lands and waters and requiring the removal of
any non-cooplying structures and facilitles.

(b} The type of uss and occupancy of project lands and
water for which the llicenses may grant permiesion without pricr
Commiesion approval arae: (1)} landscape plantings; (2) non- -
commerclal plers, landings, boat docks, or sluilar structures
and facilities that can accomnodate no more than 10 watercraft
at a time and whare sald facllity is intended to serve singla-
family type dwellings; and (3) enbankmants, bulkheads, retaining
walls, or mimilar structures for erosion control to protect thae
existing shoreline. To the extent feasible and desirable to
protact and enhance the project’s scenlc, recreational, and other
snvironmental valuas, the licensee shall reguire multiple use
and occupanoy of facilities for mcceas to project lands or
waters. Tho licensea shall also enasupe, to the satisfaction of
the Coxmission's authorizad representative, that thes usa and
occupanclies for which it grants permismion are maintained in good
repalr and comply with applicable atate and local health and
safety requirements. Before granting permission for construction
of bulkheads or rataining walls, the licensee shall: (1) inspect
thae site of the proposad construction, (2} conalder whathar the
planting of vegetatlon or the usa of riprap would be adequate to
control erosion at the aita, and (3} determine that tha proposed
construction is needed and would not change thae basic contour of
the resarvolr shorellna, To implement this paragraph {b), the
licenses pay, among other things, establish a program for lesuing
parmits for the aspecifled types of usa and occupancy of project
lands and watere, which may be mubject to the payment of
a reasonable fee to cover the licensee's costs of administaring
ths psrmit program, The Commission reserves the right to require
the licenses to file a descripticn of lta standards, guidelines,
and procedures for lmplemanting this paragraph (b) and to require
modification of those standards, guldelines, or proceduras.
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(c} The llconsee may convey eamemants or rightes-of-way
across, or leases of, project landm fort (1} replscameant, sxpa-
pion, realignment, or malintenance of brldges and roads for which
all necessary state and fedaral approvals have been obtained; (2}
ptorm dralna snd water malne; (3} sewers that do not dlecharge
into project waters; (4) minor access roads; (5) telephona, gaws,
and electric utility distribution lines; {6} non-project overhead
alectric transamlasion llnes that do not regulre erection of
support structures within the project boundary: (7) submarine,
overhead, or undearground major telephone distribution cables or
major electric distribution lines (63-kV or less); and (8) watar
intake or pumping tacllitjes that do not extract mors than one
miliion gallons per day from a project resarvoir. Mo latar than
January 11 of each year, the licenses shall fila threms coplen of
& report briefly describlng for each conveyance made under this
paragraph (c) during the prior calendar year, the typs of
interest conveyed, the location of the lands subject to the
conveyance, and thea nature of the uge for which the interest was
conveyed.

(d) The licennes may convey fes titls to, sasemants or
rights-of-way across, or leasss of project lands for: (1)
construction of new bridges or roads for which all necessary
state and fedaral approvals have been obtalined: (1} sewer or
effluant llnea that discharge Into project waters, for which all
necassary fedaral and state water gquality certitiecation or
parmits have baen obtained;y (1) other plpelines that croses
projact lands or waters but do not dlscharge into project waters)
{4) non-project overhead aelectric tranemigslon lipea that requlre
eractlon of support structures within the project boundary, for
which all necessary federal and state approvals hava been
obtained; (5) private or public marinas that can accommodate no
more than 10 watercraft at a time and are located at lasst one-
half mile from any other private or public marina; (6}
recreational development conalstent with an approved Exhibit R or
approved rgport on recreational resources of an Exhibit Ep and
{7) other uses, 1f: (1) the amount of land convayed for a
particular uvse 1s five acres or lesa; (1i) all of the land
conveyed js locatsd at least 75 feet, measured horizontally, from
the edgs ot tha project reservoir at normal maxisum surfacs
elevation; and (11i) no more than 50 total acres of projeot lands
for each project development are conaveyed under this clause
{d) (7} in any calendar year. At laeast 45 days befors convaying
any interest in project lands undar this paragraph {d), the
licenses must submit a lettor to the Director, Offlice of
Hydropower Licensing, stating its intent to convay the intersst
and briefly describing tha typs of intsrest and location ot the
lands to be conveyed (a marked Exhiblt G or K map nay be used),
the nature of the proposed usa, the identity of any federal or
atate agency official consulted, and any foederal or state
approvals required for the proposed use. Unless the Dirsctor,
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within 45 days from tha filing date, requires tha llcenmee to
file an application for prior approval, tho licensaa may convey
the intended interest at the end of that period.

{a) The following additional conditlone apply to any
intended conveyance under paragraph {c) or (d} of this articles

{1) Before conveylng the interest, tha licenses shall
consult with fedaral and atate fish and wildlife or recreation

agancles, as appropriate, and the State Historlc Preservation
Officer.

{(2) Befors conveying the interest, the licenase shall
datermine that the proposed use of the lands to be conveyed is
not lnconsistant with any approved Exhibit R or approved reaport
on recraational rescurcea of an Exhibit E; or, if the project
does not have an approvad Exhibit R or approved report on
recraational rescurces, that the lands to be conveyed do not hava
recreational valua.

(3) The instrumaent of conveyance muat include covenants
running with the land adaguate to snsure thatt (i) the use of
the lands conveyed shall not endanger health, create a nujsancae,
or otherwlise be incompatiblie with overall project racrentionnl
use; and (i1) the grantees shall take all reasonable precautions
to Inaure that thae construction, operatlon, and maintenance of
structures or facllitles on the conveyed lands will cccur in a
manner that will protect the scenlc, recraational, and
environmental values of the project,

(4) The Commisasion reserves tha right to requirs tha
licenssa to taka reasonable rewadial action to corrsct any
violation of the terms and conditions of this article, for tha
protection and snhancement of the projectts scenlc, recreational,
and other enviropmantal values.

{f} The conveyance of an interest in projsct lands under
this artiole does not in iteelf change the project boundaries.
The project boundaries may be changed to exclude land conveyed
under thias artiole only upon approval of revised Exhlbit ¢ or X
drawings (project boundary maps) reflacting exclusicn of that
land, Landa conveyed under this article will ba excluded from
the projact only upen a datermination that the lands are not
necsssary for project purposes, much as operation and
malntenance, flowagae, recraation, public access, protection of

- anvironmental regources, and shorelina control, inaluding

shorelins assthetic valuea, Absent sxtracrdinary circumstances,
proposals to exclude lands conveyed under thle article from thas
project shall be consolidated for conelderation when revisad

Exhibit G or K drawings would be filed for approval for other
purponen,
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(g} The authority granted to the licenses under this
article shall not apply to any part of the publlc lands anrd
reaarvations of the United States Includad within the project
boundary. :

{E) Within 90 days from the dats of thim order, the
licensea must file with the Commiseion's Secretary one original
and one Diazo-typs duplicate met of aperture carda showing each
approved sxhlbit drawing. Tha originals must bae raproduced on
silver or gelatin 35 mm microfilm and mounted on Type D (3 1/4" x
7 3/8") aperture cards, The licansea must also submit at the
danme tlma a sat of Diazo-type duplicate aperture carde to tha
Commlasfon’s New York Regional Office. The FERC drawing numbar
shall be shown in the margin bslow the title block of the
microfilm drawing. The top line(s) of the sperturs card -shall
show the approprlats FERC Exhiblt, Project Numbar, Drawing
Humbar, brawing Title, and the date of this order,

(¥) ‘The applicatlon for preliminary permit for Projsct
Ho. 3101 flled by the City of Winooskl on April 28, 1980, ls
desmed to be withdrawn.

(G) The Minooski Ona Partnership's appeal of the Director'e
January 9, 1986 rejectlon of the Partnership's license
applicaticn for Project Ho. 9413 is deemed to be wlthdrawn.

{H} The Hoolen Hill Assoclatest ﬁnd Winooski Two, Inc.'s
reaspsctive appeals of the Commlisslon's order dated April 8, 1988,
in these proceedings are deniaed,

{I) The licenses shall serve coples of any Commission
filing required by this order on any entity spacified in this
order to be consulted on matters relatad to that flling. Proof
of service on these entities must accompany the filing with the
Commission.

(¥} This order is flnal unless a regueat for rehearing is
filed within 30 days from the date of ite issuance, as provided
in sectiocn 313(a)} of the Faderal Power Act. The filing of a
requast for reahearing doss not opsrate as a stay of the sffectlve
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date of this order or of any other date wpecified in this order,
axcapt ns specifically orderad by the Commission. The licanasa's

failure to file an application for rehearing shall conatitutae
acceptance of this order.

By the Commisaion, Comxissionsr Langdon voted prasent.

(BEAL) %,,ﬁgw

Lols D, Cashaell,
Secratary,





