
 

 
 
 
Peter Drown 
Cleantech Analytics LLC 
2665 Prosperity Avenue, #320 
Fairfax, VA 22031 
 
Wednesday, May 04, 2016 
 
Dr. Michael J. Sale 
Executive Director 
Low Impact Hydropower Institute 
 
Subject: Recertification Recommendation for the Benton Falls Hydroelectric Facility (FERC #5073) 
 
Dr. Sale: 
 
This letter contains my recommendation for Recertification of the Benton Falls Hydroelectric Facility (the 
“Facility”). Based on my review of the materials submitted by applicant, public records contained in the FERC 
database, and consultation with the individuals noted in this report, I believe the Facility continues to meet LIHI 
criteria and should be recertified for one new, five-year term with the 3 conditions contained herein. 
 
Please let me know if you have any questions.  
 
Sincerely,  

 
Peter Drown, President 
Cleantech Analytics LLC 
  



 

 
I. Background: 

 
The 4.5 MW Facility is located on mile 5.3 of the Sebasticook River in the town of Benton, ME. The Facility is 
owned and operated by Benton Falls Associates, L.P (“Benton Falls”). The Facility operates under a FERC License 
issued March 8, 1984, and subsequent License Amendments issued May 3, 1988 and January 25, 1989, and was 
originally certified as “Low Impact” on November 23, 2010. The Certificate contained the following three 
conditions:  
   
Condition 1: Annually report to LIHI on (a) the number of Atlantic salmon and American shad passed upstream 
during the just completed upstream migration season, and (b) the number of American shad and Atlantic 
salmon that were found in the facility’s trash racks or otherwise entrained, or found injured or dead 
downstream of the facility. 
 
Condition 2: In the event that more than 100 American shad are passed upstream in any two years of the term 
of the certification, or any salmon are passed in any single year, BFA shall immediately engage in consultations 
with the federal and state resource agencies for the purpose of reaching agreement with the resource agencies 
on the design and implementation of one or more scientifically-valid downstream effectiveness studies to occur 
the next migration season, and shall report to LIHI whether agreement has been reached with the resource 
agencies on their design and implementation no later than March 1st of the year in which the effectiveness 
study (or studies) is to be conducted. Should BFA conclude that one or more downstream effectiveness studies 
is not timely or otherwise required notwithstanding the occurrence of one or both events described above, BFA 
shall immediately report this position and its basis to LIHI. 
 
Condition 3: BFA shall report to LIHI on the results of any effectiveness study conducted and any conclusions 
reached within two months of the conclusion of that study. 
 
II. Recertification Standards 
 
Chapter 2, Section 2.25 of the Low Impact Hydropower Institute (LIHI)’s Certification Handbook (Updated April 
2014) regarding Applications for Recertification (“Recertification Standards”) provides that a request for 
renewal of a previously-issued LIHI certification (“re-certification”) will be granted at the conclusion of the term 
of the existing certification, so long as (1) there have been no “material changes” at the facility that would 
affect the certification and (2) LIHI’s certification criteria have not been revised since the previous certification 
was issued by LIHI.”   
 
The process also states that if no information is missing from the Re-Certification application package, and if the 
Application Reviewer has determined that there are no material changes or changes in LIHI’s criteria, than the 
project is eligible for recertification action by the Executive Director.  
 

III. Adequacy of the Recertification Application Package 
 
I relied on the following sources of information during the review of this Application. The Applicant provided a 
questionnaire with associated appendices that addressed each of the LIHI criteria. Much of this information was 
identical to that submitted in the original 2010 application, with the following updates: 

 2014 Fish and Eel Passage Facility Operating Report and 2015 Proposed Operating Plan – this Report 
was reviewed by Maine DEP, Maine Department of Marine Resources (MDMR), U.S. Fish and Wildlife 
Service (USFWS), NOAA, and Maine Department of Inland Fisheries and Wildlife. Comments were 
incorporated into the report.  

 Letter dated November 20, 2010 from Maine Historic Preservation Commission stating responsibilities 



 

 
are discharged from Benton Falls Associates due to the discharge of the only remaining archaeological 
issue relating to long-term monitoring of erosion at a specific site, after no significant erosional damage 
was detected at the site.  
 

Next, I reviewed the public record from 2010 – 2015 located on the FERC database. No issues of noncompliance 
or license violations were identified. The search revealed several additional sources of information: 

 Previous years (2010 – 2015) Fish and Eel Passage Facility Operating Reports 

 Form 80 Recreational Reports 

 Minimum Flow Release Requirement Certifications 
 
In addition, the following sources of information were reviewed:  

 Letter dated February 4, 2014 from MDMR to LIHI to allow the applicant to comply with Condition 2.  
(See Material Changes below) 

 LIHI Compliance Statements from 2010 - 2015 
 
Finally, I also contacted several agencies, including the Maine Department of Marine Resources (“MDMR”), the 
Maine Department of Environmental Protection (“MDEP”), the National Marine Fisheries Service (“NMFS”), and 
the U.S. Fish and Wildlife Service (“USFWS”) to solicit comments and determine whether any material changes 
or new and renewed issues of concern were relevant to the facility since original LIHI certification. MDMR 
noted that they are continuing to consult with the Owner regarding effectiveness of downstream passage for 
American Shad, but the study has been challenging due to the limited number of American Shad passing 
upstream. MDMR recommended LIHI recertify the facility. USFWS noted that there are no issues with the 
Projects and the Owner is an “exemplary licensee.” (See Appendix A.) NMFS was contacted due to the 
endangered species listing of Atlantic Salmon (Gulf of Maine Distinct Population Segment.) Details of this 
conversation are discussed in Section IV below.  MDEP initially noted that there are no “new or recurring 
material issues of concern relating to the facility,” however a follow-up email noted the presence of impaired 
DO levels downstream of the Benton impoundment (see Section IV.)  
 

IV. There have been “material changes” at the facility that would affect recertification, and the applicant is 
taking steps to resolve. 

 
In accordance with the Recertification Standards, "material changes" mean non-compliance and/or new or 
renewed issues of concern that are relevant to LIHI's criteria. Based on my review of materials provided, review 
of FERC's public records, and consultation with the noted individuals, I found that there are no areas of 
noncompliance, but there are several new issues concerning impaired Dissolved Oxygen levels and an ongoing 
ESA consultation.  
 
1. Fish Passage Criteria 
Fish passage is an important consideration at the Facility1, and the project is required to submit annual reports 
known as the [Current Year] Fish and Eel Passage Facility Operating Report and [Next Year] Proposed Operating 
Plan (the “Report”, see Appendix B for latest plan,) in accordance with the terms of its FERC license, the Water 
Quality Certification, and the terms established via a 1998 settlement agreement to promote fish and eel 
passage at the Facility2. The Reports are produced in consultation with MDMR, USFWS, and NMFS, providing 

                                                 
1 Fish passage facilities consist of a permanent upstream fish lift facility designed to pass an annual population of 50,408 

American Shad, 767,267 Alewives and 260 Salmon; downstream fish passage facility consisting of a surface bypass system 

and turbine screening; an upstream eel passage facility consisting of a ramp located at the dam spillway; and downstream 

eel passage consisting of a hinged screen on trash racks. All facilities were designed with consultation of relevant resource 

agencies, and functional designs were approved by FERC. 
2 1998 Agreement Between Members of the Kennebec Hydro Developers Group, the Kennebec Coalition, the National 



 

 
the agencies opportunity to actively manage fish passage activities at the site. The annual Reports for all years 
of LIHI certification were evaluated as part of this recertification, and I confirmed that the applicant copied the 
Executive Director of LIHI during each submittal during certification period (2011 – 2014), meeting the LIHI 
reporting compliance as required in the condition #1 above. The applicant recorded annually the number of 
American Shad and Atlantic Salmon, as required, and does not recall any dead or injured Salmon or Shad during 
the past 5 years in the downstream reach. Any record of this event would be included in the annual Fish 
Passage reports.   
 
Downstream Passage Requirements 
LIHI Condition #2 requires that if 100 American Shad or one Atlantic Salmon passed upstream in any given year, 
BFA shall engage in consultations with resource agencies regarding downstream effectiveness studies. The 
applicant has engaged in these consultations and attempted downstream effectiveness studies, despite the 
limited number of Atlantic Salmon and American Shad passing upstream. (In 2014, upstream fish counts 
revealed strong quantities of river herring (primarily alewives,) limited number of American Shad (26) and no 
Atlantic Salmon.) MDMR noted by letter to LIHI dated February 4, 2014: “Having passed only one adult Atlantic 
salmon in 2013 MDMR does not believe that downstream passage efficiency studies are warranted for Atlantic 
salmon at this time.  Should Atlantic salmon numbers increase significantly in 2014 we will revisit downstream 
passage efficiency studies for this species.” I contacted MDMR during this review, and they provided a written 
comment confirming they are continuing to work with the applicant on passage studies but passage for 
American Shad remains small, and therefore the efficacy of studies are limited. They also recommended the 
project be recertified. Downstream American eel passage studies were successfully conducted as noted in the 
annual reports. 
 
Downstream fish passage effectiveness studies were conducted in 2014 and produced mixed results as only 
river herring passed in large numbers. The limited number of Atlantic Salmon and American Shad passage may 
be attributable to the small populations of those species located on the Sebasticook River. The Owner is 
continuing to consult with MDMR to conduct Shad downstream passage efficiency tests, per the LIHI 
conditions. In 2014, Shad passage was limited due to a malfunctioning exit flume attraction valve. Given the 
lack of data, the results were deemed inconclusive and the test was repeated in 2015. The 2015 test results are 
not yet available. 
 
Due to the limited efficacy of passage studies to date, the Owner reached agreement with federal and state 
resource agencies (USFWS, NMFS, MDMR, NOAA, and IFW) to suspend fish tagging efforts, and resume again at 
a future date when determined appropriate by those agencies. The Owner will consult annually with these 
agencies as part of their Fish and Eel Passage Report to determine when this testing will resume.  
 
2. Threatened and Endangered Species Consultation 
On June 16, 2014, FERC designated the Applicant as the non-federal representative for the purpose of informal 
consultation with NMFS pursuant to section 7 of the ESA regarding federally-listed Atlantic Salmon (Gulf of 
Maine Distinct Population listing.) According to the 2014 Fish Passage Report, only one Atlantic Salmon was 
documented passing at Benton Falls over the past 5 years (in 2013.) I contacted Andrew Locke from Essex Hydro 
regarding the status of ESA consultation, and he informed me that he is well aware of the importance of this 
issue and understands the liability associated with Atlantic Salmon. He has initiated this consultation and has 
recently hired a regulatory attorney to assist with the process.  I contacted Jeff Murphy from NMFS and he 
confirmed that the applicant had initiated the discussion, although is not aware of formal steps taken to 
advance the process. Atlantic Salmon do occasionally enter the Sebasticook River, however, in most years no 
adult salmon return. Mr. Murphy looks forward to continue working with the Applicant on the project as it 
moves through the ESA process. The Owner has recently begun drafting the Biological Assessment as the first 

                                                                                                                                                                        
Marine Fisheries Services, the State of Maine and the U.S. Fish and Wildlife Service (“the KHDG Agreement.”)  



 

 
step in the ESA process. Condition #2 addresses this issue by requiring the Owner to continue consultations 
pursuant to the ESA process and report findings to LIHI.  
 
3. Dissolved Oxygen (DO) 
On March 8, 2016, Maine DEP emailed the Reviewer and noted that the latest Integrated Water Quality 
Monitoring and Assessment Report found  an impairment in DO levels on the Main Stem of the Sebasticook 
River from Burnham Bridge to the Kennebec River, and stated the impairment is “likely due to the Benton 
impoundment.” The Report noted the area is a “good candidate for monitoring to confirm or reject continued 
DO impairment.” The Owner was informed of this finding and has initiated a process to work with MDEP to 
conduct water quality testing during low flow conditions. The Owner has submitted a draft testing plan to 
MDEP and as of the date of this report is currently awaiting comments. Condition #3 addresses this concern by 
requiring the Owner to conduct the test plan as approved by Maine DEP and provide results to LIHI.  
 
V. LIHI’s certification criteria have not been revised since the previous certification has been issued by LIHI 

in 2010. 
 
LIHI is in the process of revising its certification criteria and publishing a new Handbook, but the transition to 
the new certification processes will not be implemented until 2016.  Facilities that have applied for 
recertification on or before December 31, 2015, are to be evaluated using the April 2014 version of LIHI's 
Certification Handbook. It is my understanding that LIHI’s April 2014 criteria being applied to this 
recertification, or the Board’s interpretation of one or more criteria, that are applicable to the circumstances of 
the Benton Falls Project, have not changed in meaningful ways since the date of the original certification.  
 

VI. Conclusion 
 
In conclusion, I recommend recertification of the Benton Falls Hydroelectric Facility to one new, five-year term. 
While the data was not specifically reported annually to LIHI in response to the original Condition #1, the 
Owner has confirmed that no American Shad or Atlantic Salmon were entrained, injured or killed by facility 
operations in the past five years. I found the Applicant has met the LIHI conditions in terms of downstream 
effectiveness testing for American Eel and has been providing annual data on the numbers of eels and target 
anadromous species passed upstream. However, as directed by MDMR, to date, an insufficient number of 
American Shad and Atlantic Salmon occur in the river (for upstream passage) to warrant implementation of the 
downstream passage effectiveness testing commitments. As a result, Condition #1 noted below has been 
recommended. To ensure compliance with LIHI’s Endangered and Threatened Species Criterion, Condition #2 is 
recommended to ensure appropriate studies and authorizations are in place given the endangered species 
status of the Atlantic Salmon – Gulf of Maine Distinct Population.  Condition #3 is recommended after MDEP 
noted the presence of impaired DO levels downstream of the Benton impoundment.  
 
1. To demonstrate compliance that fish are safely passing the facility during outmigration, downstream fish 

passage effectiveness testing for Atlantic Salmon and American Shad must be conducted.  The Owner shall 
notify LIHI within 30 days of notification from the applicable resource agency(ies) that a sufficient number 
of individuals of Atlantic Salmon and/or American Shad have been passed upstream, or other appropriate 
trigger has occurred, and that downstream testing for that species must be conducted. The Owner shall 
provide LIHI the results of such testing along with assessment made by the MDMR, MIFWS, USFWS and/or 
NMFS as to whether or not they find that safe and effective passage is being provided by the current 
downstream passage methods. This data can be included in the annual Fish and Eel Passage Facility 
Operating Report and Proposed Operating Plan, if LIHI is copied on that plan.  

 
2. As part of the Annual Compliance statement to LIHI, the Owner should include documentation of ongoing 

consultation with NMFS regarding Atlantic Salmon pursuant to the Endangered Species Act. The schedule 



 

 
for these ESA consultations shall be set through agreement of the Owner and NMFS.  LIHI shall be notified 
of this schedule within 30 days of its establishment. LIHI shall also be provided a copy of any studies or 
authorizations issued during the course of this certification period on this issue.  

 
3. To contribute to water quality management on the lower Sebasticook River, the owner shall implement the 

MEDEP approved water quality sampling plan that evaluates the role of Benton Falls dam and 
impoundment in the nonattainment status of the river and report back to LIHI and MDEP on the findings. 
The owner shall obtain a letter from MDEP on their assessment of whether or not the Benton Falls facility is 
the cause of the nonattainment status, and submit that letter to LIHI within 30 days of its receipt.  

 
Please contact me if you have any questions. 
 
Sincerely, 

 
Peter R. Drown, President 
Cleantech Analytics LLC 



 

 
Appendix A 

Agency and Applicant Communications 
 

Date: April 22, 2016 
Contact Person: Elise Anderson, Andrew Locke 

Title & Agency:  Essex Hydro (Owner) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 
 



 

 

 



 

 

 



 

 

 



 

 
Date: March 4, 2016 

Contact Person: Jeff Murphy, Fishery Biologist 
Title & Agency:  National Marine Fisheries Service (NMFS) 

 
Spoke with Mr. Murphy to discuss the status of ESA consultations with the Applicant. Murphy mentioned that 
the Applicant had initiated the discussion, although is not aware of formal steps taken to advance the process. 
NMFS typically encourages owners to consult with the Agency regarding potential impacts to Endangered 
Species, and can conduct assessments to determine appropriate take permit when necessary. Atlantic salmon 
do occasionally enter the Sebasticook River, however, in most years no adult salmon return to the river.  Mr. 
Murphy mentioned he looks forward to continue working with the Applicant on the project as it moves through 
the ESA process. 
 

Date: March 3, 2016 
Contact Person: Andrew Locke 

Title & Agency:  N/A - Owner, Essex Hydro 
 
I spoke with Andrew Locke by phone to discuss status of Endangered Species consultation for Atlantic Salmon. 
Essex Hydro was designated as the non-federal representative to engage in these discussions in 2014, and Locke 
has opened initial discussions with the National Marine Fisheries Service (NMFS.) Locke mentioned that no 
Atlantic Salmon have been passed at the facility since 2013, when one was passed. Nevertheless, he is planning 
to continue with consultation with agencies pursuant to the Endangered Species Act, and has recently hired a 
regulatory analyst to manage the process. He understands the first step of this process is a Biological 
Assessment, which he is preparing to initiate. I mentioned we would likely include a condition that requires 
reporting to LIHI on the status of these consultations, and he agreed this should not be a problem. He also 
mentioned that he is continuing to work with agencies on the American Shad passage efficiency studies and 
may request a new method. I mentioned that LIHI would just need to be informed and he would likely need to 
provide agency approval of the new chosen method.  
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

  



 

 
Date: January 7, 2016 

Contact Person: Steven Shepard 
Title & Agency:  Maine Hydro Licensing Coordinator, U.S. Fish and Wildlife Service  

  
Reviewer Comments: I also placed several calls to Mr. Shepard requesting to speak regarding these projects, to 
determine whether applicant met recertification criteria. I was unable to reach him by phone but received this 
email response. The eel passage issue applies to another project by the same owner.  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 
 



 

 
Date: December 31, 2015 

Contact Person: Gail Wippelhauser 
Title & Agency:  Marine Resources Scientist, Maine Department of Marine Resources  

 
Reviewer comments: I also placed several calls to Ms. Wippelhauser, and spoke with her briefly. She directed 
me to these comments submitted directly to LIHI and confirmed the information contained therein. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 
Contact Person: Nate Gray 

Title & Agency: Scientist, Maine Department of Marine Resources 
Date: February 8, 2014 

 
Reviewer Comments: The following comment was provided to LIHI in 2014 prior to downstream effectiveness 
testing for American Shad.  

 
 

 
 

 

   

   

    

 

 

Low Impact Hydropower Institute: Certification of Benton 

Falls FERC No. 5073  

 

February 8th, 2014 

Essex Hydro Associates LLC 

55 Union Street # 4 
Boston, MA 02108  

Phone: (617) 367-0032  

Attn. Dave Sherman 

 

Mr. Sherman, 

Based on our previous conversations, the Maine Department of Marine Resources (MDMR) will assist in downstream 

passage efficiency testing for adult post spawn adult American shad.  American shad will be pit tagged on their ascent up-

river to spawn.  Pit tags will be externally mounted on the leading edge of the dorsal fin with either a modified “T’ anchor 

spaghetti type tag or fish hook mounted pit tag.  The handling of shad will be minimized utilizing this approach thereby 

limiting injury and stress to the fish prior to spawning.  Detection will be in the form of a duplex antenna array deployed in 

both downstream bypass weirs.  Data loggers will record any detection and identify the individuals tagged and time of 

passage.  Shad will be tagged as captured by dip net at the excluder bars in the exit flume. Not all shad will be tagged.  

Preference for tagging will be towards males to limit stressing the pre-spawn females.  As in years past MDMR personnel 

will be looking for any dead shad on the racks or other dam infrastructure. 

Having passed only one adult Atlantic salmon in 2013 MDMR does not believe that downstream passage efficiency studies 

are warranted for Atlantic salmon at this time.  Should Atlantic salmon numbers increase significantly in 2014 we will 

revisit downstream passage efficiency studies for this species.   

 

Yours, 

 

Nate Gray 

Maine Department of Marine Resources 

Scientist 

Sea Run Fisheries and Habitat 

Hallowell, Maine 

207-624-6344 

nate.gray@maine.gov 

 

 

PATRICK KELIHER 

ACTING COMMISSIONER        PAUL R. 

LEPAGE 

                 

GOVERNOR 

STATE OF MAINE  

D EPARTMENT OF M ARINE R ESOURCES  

21  STATE HOUSE STATION  

AUGUSTA,  MAINE  

0 4 3 3 3 - 0 0 2 1  

 

http://www.manta.com/c/mmdj9xd/essex-hydro-associates-llc
http://www.manta.com/c/mmdj9xd/essex-hydro-associates-llc
mailto:nate.gray@maine.gov


 

 
 

 
 

Contact Person: Michael O’Connor 
Title & Agency: Licensing Project Manager, Maine DEP 

Date: January 22, 2016 
 
Reviewer Comments: I reached out to Maine DEP several times to solicit comments regarding this project. The 
below email came in after the public comment period ended.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

 
 
 
 
 
 
 



 

 
 
 
 

Appendix B 
 

2014 Fish and Eel Passage Facility operating Report and 2015 Proposed Operating Plan 
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at the project for Alewives, American Shad (“Shad”) and Atlantic salmon (“Salmon”). 
 
Alewife 
 
A successful alewife effectiveness test was conducted as part of the fish facility 
commissioning.  The alewife effectiveness is demonstrated by the dramatic increase in 
alewife population that has been passed by the Benton Falls facility in recent years.  
 
Atlantic Salmon 
 
To date there has been no attempt to conduct efficiency tests for Salmon given the lack of 
a large enough population to test.  Only four Salmon were passed in 2009 and one in 
2013.  In all the other years, including 2014, no Salmon were passed by the fish lift.   
 
During this period, Benton Falls has maintained contact with the various resource 
agencies regarding possible next steps.  In 2014, MDMR advised Benton by letter that the 
Salmon population is insufficient at this time to conduct an efficiency test.  MDMR also 
advised that should Salmon numbers increase significantly in 2014, the question of 
efficiency studies should be revisited; given no Salmon were pass in 2014, MDMR and 
Benton have not revisited when an efficiency study should be run for Salmon.   
 
In preparation for a future Salmon passage efficiency test, Benton staff met with 
representatives from NOAA National Marine Fisheries Service (“NMFS”) in June of 2014 
to discuss and outline the process for Benton to obtain a take permit.  As a result of the 
meeting it was agreed that Benton would work with NMFS to develop a Species 
Protection Plan with the ultimate goal of obtaining a take permit.  As a first step, on June 
16, 2014 Benton Falls filed with FERC as the Commission's nonfederal representative for 
the purpose of initiating informal consultation pursuant to section 7 of the Endangered 
Species Act with NMFS.  On June 19, 2014 FERC designated Benton as the 
Commission’s nonfederal representative.  Benton is currently working on developing a 
draft Biological Assessment to determine the Project’s impact on Salmon. 
 
American Shad 
 
To date MDMR has expressed reservations about a Shad efficiency test because of the 
very small population that now exists in the Sebasticook River.  Further, there is concern 
that because the species is resistant to human interference and handling, the conduct of 
an efficiency test might damage the existing population.  With these concerns in mind, in 
late 2013, Benton, based on close consultation with MDMR, developed a plan to establish 
a baseline test of the Project’s effectiveness as passing Shad downstream.   
 
In 2014, working with Mr. Gray from MDMR, Benton conducted the efficiency test 
discussed in the 2013 Report1.  During the 2014 period, 26 Shad were recorded passing 

                                                 
1
 The proposed study will pit tag Shad on their ascent up-river to spawn.  Pit tags will be externally mounted 

on the leading edge of the dorsal fin with either a modified ‘T’ anchor spaghetti type tag or fish hook 
mounted pit tag.  The handling of Shad will be minimized utilizing this approach thereby limiting injury and 
stress to the fish prior to spawning.  Shad will be tagged as captured by dip net at the excluder bars in the 
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