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Note to LIHI Board Reviewers: On November 27, 2007 Brookfield Renewable Power (Brookfield) filed an application  for LIHI Certification for their Oswego River Projects.  The November 27, 2007 Oswego River application for LIHI certification  includes the six developments: Oswego River Project (FERC No. 2474) – Fulton, Minetto and Varick Developments, Oswego Falls Project (FERC No. 5984) – Eastside and Westside Developments, Granby Project (FERC No. 2837) – Granby Development.
The Fulton and Granby Developments share opposite ends of the Lower Fulton Dam.  These two developments were licensed separately in 2004 and 1980 respectively.  During the preparation of the original LIHI application for the Oswego River Projects it was thought to include the Granby Development, since by default many of the operating conditions set forth in the 2004 Offer of Settlement for the Fulton Development are directly related to the Granby Development (ie Granby must operate in a manner consistent with the Fulton requirements for impoundment fluctuation and bypass and base flows).

The USFWS recently brought to Brookfield’s attention that the Granby Development, although in compliance with its FERC License, does not meet the current fish protection/passage standards recommended by resource agencies.  The USFWS asked if Brookfield would remove Granby from the LIHI certification application.  If this would be possible, the USFWS would have no problems with Brookfield’s application for LIHI certification, in fact is supportive of it.  As a result of this situation Brookfield requested that  the Granby Project be removed from the Oswego River Projects LIHI application and the application be processed for the Oswego Falls Project (Eastside and Westside Developments) and the Oswego River Project (Fulton, Minetto and Varick Developments). 

Introduction and Overview

This report reviews the application submitted by Brookfield Power to the Low Impact Hydropower Institute (LIHI) for Certification of the Oswego River Projects.  The Project consists of five developments comprising two hydroelectric projects along the Oswego River in Oswego County, New York. The projects are all located at locks and dams owned by the New York State Thruway Authority Canal Corporation (NYSCC), operator of the State Barge Canal System. 
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The Oswego River is formed at the confluence of the Seneca and Oneida rivers and flows approximately 23 river miles north to Lake Ontario. The Oswego River is traversed by seven locks between the cities of Phoenix and Oswego. Erie Boulevard Hydropower, L.P.’s Oswego River Projects—from upstream to downstream, the Oswego Falls East and West Developments, the Fulton Development, the Minetto Development, and the Varick Development—all operate in a modified run-of-river mode consistent with NYSCC’s navigation requirements. 

At first glance, the licensing scheme of the Oswego River Projects is complicated, with the three FERC facilities that comprise these projects being licensed over the course of three decades, and at vastly different points in federal and state agencies’ and the licensee’s histories. Because the operations and natural resource concerns related to the Oswego River Projects are so closely linked, all of the project operations and mitigations and enhancements were eventually brought together in a single Offer of Settlement, which was accepted by FERC in 2004. The U.S. Department of Interior, U.S. Fish and Wildlife Service (USFWS), National Park Service, New York State Department of Environmental Conservation (NYSDEC), and five regional environmental organizations are parties to this agreement.

The location of the Oswego River Projects within a developed and industrialized area that is directly connected to the Great Lakes provides additional context for understanding the importance of the licensing, relicensing, and settlement agreement proceedings for the Oswego River Projects. The operational modifications and additional environmental protections and enhancements agreed on in the Offer of Settlement have achieved the goals of the Remedial Action Plan (RAP) for the Oswego River that was developed following the designation of the Oswego Harbor as a Great Lakes Area of Concern under Annex 2 of the 1987 U.S.-Canada Great Lakes Water Quality Agreement. The FERC license and settlement agreement provisions are credited with playing a major role in the delisting of the Oswego River as a Great Lakes Area of Concern.

The Fulton and Granby Developments share the Lower Fulton Dam and were originally licensed by FERC as one project, along with the Minetto and Varick developments. At the request of the previous licensee for the Oswego River Project, Niagara Mohawk Power Corporation, the Granby Development was removed from the license in 1980, and a new license was issued to allow for relicensing and redevelopment of the Granby Project (now FERC No. 2837).

Niagara Mohawk initiated the licensing proceeding for the Oswego Falls Project (FERC No. 5984) by filing an original license application with FERC in 1982. Niagara Mohawk filed a relicense application for the Oswego River Project (FERC No. 2474)—which now includes the Fulton, Minetto, and Varick developments. The Oswego River Project operated under annual license for the next decade pending the disposition of the application for new license. The license for the Oswego Falls Project was issued in 1996, but was then subject to numerous rehearing requests as well as a court appeal requested by Niagara Mohawk. 

Erie
 (a subsidiary of Brookfield Power New York) initiated settlement agreement negotiations with intervening agencies and organizations to resolve issues pertaining to the 401 water quality certification and FERC licensing proceeding for the Oswego River Project, establish the terms and conditions to be included in the new license for the Oswego River Project, and modify the terms and conditions of the Oswego Falls license to the satisfaction of all parties and to make it compatible with the measures of the settlement agreement for the Oswego River Project. Thus the terms and conditions of the Offer of Settlement effectively supersede the license for the Oswego Falls Project. 

The Offer of Settlement was approved by FERC in the 2004 order issuing new license for the Oswego River Project. In 2006, Erie filed an application to amend the Oswego Falls Project license to allow for a maintenance upgrade to the Oswego Falls West Development. By order dated September 7, 2006, the amendment was approved by FERC and the terms of the settlement and license were modified to accelerate implementation of several environmental protections and mitigations at the Oswego Falls and Oswego River Projects.

LIHI Hydropower Certification Criteria

Goals, Standards and Applicant’s Responses

The Low Impact Hydropower Institute certifies those hydropower facilities that meet its eight criteria: 

A. River Flows:  

Goal:  The facility (dam and powerhouse) should provide river flows that are healthy for fish, wildlife, and water quality, including seasonal flow fluctuations where appropriate.  

Standard:  For instream  flows, a certified facility must comply with recent resource agency recommendations
 for flows.  If there were no qualifying resource agency recommendations, the applicant can meet one of two alternative standards: (1) meet the flow levels required using the Aquatic Base Flow methodology or the “good” habitat flow level under the Montana-Tennant methodology; or (2) present a letter from a resource agency prepared for the application confirming the flows at the facility are adequately protective of fish, wildlife, and water quality.

Yes – The Oswego River Projects are in compliance with resource agency conditions issued after December 31, 1986 regarding flow conditions. The FERC licenses and license amendments, 2004 Offer of Settlement, and Section 401 Water Quality Certificates (WQC) include the requirements for flow releases and water level control recommended by the New York State Department of Environmental Conservation (NYSDEC) and U.S. Fish and Wildlife Service (USFWS). 

Each year Erie files documentation with FERC confirming compliance with flow and impoundment level conditions. A copy of this filing for 2006 was attached to the Applicant’s LIHI application. For construction and maintenance activities that require lowering the level of an impoundment below the normal operating limits, Erie’s own operating procedure (HOP 202) requires notification of NYSDEC and compliance with drawdown rates specified in the 401 WQCs (1 ft/hr).

A summary of flow conditions recommended by resource agencies through the FERC licenses and license amendments, 2004 Offer of Settlement, and 401 WQCs follows. Article 404 of the 1996 license order for the Oswego Falls Project required Erie to implement a downstream fish passage plan that included bypass flows from the Oswego Falls East and West developments. The 2004 Offer of Settlement (“settlement” or “settlement agreement”) supersede Article 404 of the FERC license and require the flows described below. 
Oswego Falls Project
· Impoundment fluctuation limitations: 0.5 feet (year-round) from permanent crest of dam or top of pneumatic flashboard system

· Bypass flow: (year-round) 236 cfs or inflow, whichever is less—70 cfs released from the East Development and 166 cfs released from the No. 1 Tainter gate.

Oswego River Project
· Impoundment fluctuation limitations: 

· Fulton: 0.5 feet (year-round) from permanent crest of dam or top of flashboards when in place 

· Minetto: 0.5 feet (year-round) from permanent crest of dam or top of flashboards when in place

· Varick: 1.0 feet (year-round) from permanent crest of dam or top of flashboards when in place 


· Baseflow: 800 cfs or inflow, whichever is less during walleye spawning season and 300 cfs or inflow, whichever is less for the rest of the year. The baseflow for the Oswego River Project is maintained in the river immediately downstream of the Fulton development’s powerhouse (through generation or over the spillway). No baseflow is provided at the Minetto development due to the backwatering effect created by the dam at Lock No. 6. The base flow at the Varick development is provided for via the bypass flow.

· Bypass flows: Bypass flows at the Oswego River Project are provided according to the schedule below.

	Development
	Bypass flow
	Season

	Fulton
	75 cfs 
	year-round

	Varick
	800 cfs or inflow, whichever is less
	walleye spawning

	
	400 cfs or inflow, whichever is less
	end of walleye spawning through May 31

	
	200 cfs or inflow, whichever is less
	June 1 through Sept. 15

	
	400 cfs or inflow, whichever is less
	Sept. 16 through beginning of walleye spawning


The license and WQC for the Granby Development were issued in 1980, and no resource agency recommendations have been issued since. Because the two developments are located at opposite ends of a single dam, Granby must operate in a manner consistent with the Fulton requirements for the purposes of impoundment fluctuation and flow available for generation. The bypass flows for the Fulton-Granby bypass reach required by the Settlement and license for the Oswego River Project were developed based on instream flow incremental methodology studies and are sufficient to water the upper bypass reach and increase the wetted area and habitat for aquatic organisms.

Additional flow and water-level measures implemented at the Oswego River Projects include a low-level flow diversion structure along the portion of the western side of the bypass reach near the tailrace of the Varick powerhouse, which was installed in 2005 and required by the  settlement agreement and License Article 406. Also, pursuant to License Article 403, Erie has installed a pneumatic flashboard system at the Oswego Falls Project to reduce seasonal water level fluctuation.

A. Flows – The Facility is in Compliance with Resource Agency Recommendations issued after December 31, 1986 regarding flow conditions for fish and wildlife protection, mitigation and enhancement for both the reach below the tailrace and all bypassed reaches.  FACILITY PASSES.
B. Water Quality:  

Goal:  Water quality in the river is protected.  

Standard:  The water quality criterion has two parts.  First, a facility must demonstrate that it is in compliance with state water quality standards, either through producing a recent (after 1986) Clean Water Act Section 401 certification, or demonstrating compliance with state water quality standards (typically by presenting a letter prepared for the application from the state confirming the facility is meeting water quality standards).  Second, a facility must demonstrate that it has not contributed to a state finding that the river has impaired water quality under Clean Water Act Section 303(d) (relating to water quality limited streams).   

Yes – (a) The Oswego River Projects are in compliance with all conditions of the Section 401 water quality certifications (WQCs) issued to the projects after December 31, 1986. The WQCs are attached to the Applicant’s filing with LIHI.

A WQC was not issued for the Oswego Falls Project with the 1996 FERC license, as FERC determined that water quality certification for the Oswego Falls Project had been waived. Erie did, however, apply for and obtain water quality certification from NYSDEC for the Oswego Falls Project as part of the 2006 license amendment process, and the WQC conditions are now part of the Oswego Falls Project License.

The WQC for the Oswego River Project includes and incorporates the Settlement and is conditioned on compliance with the terms of the settlement.

(b) The WQC for the Granby Project was issued with the FERC license in 1980. The Oswego River in the vicinity of the Granby Project is classified by NYSDEC as Class B (non-trout) waters, as described below. According to NYSDEC’s regulations, the minimum daily average dissolved oxygen (DO) for Class B (non-trout) waters shall not be less than 5.0 mg/L, and at no time shall the DO concentration be less than 4.0 mg/L. The Granby WQC includes a requirement (modified in 1994) for dissolved oxygen monitoring and additional flow releases for DO mitigation, if needed. Erie takes DO readings at the Granby Development when daily average river flows are 1,500 cfs or less. If the DO threshold value (4.5 mg/L for inflows of 1,250 cfs to 1,500 cfs, 5.0 mg/L for inflows of 1,000 cfs to 1,250 cfs, and 5.5 mg/L for inflows less than 1,000 cfs), Erie releases 944 cfs (or inflow) at the confluence of the Fulton tailrace and Granby bypass reach. Erie files a report of DO readings and any mitigative releases annually with FERC and NYSDEC. The 2006 report is attached.
A segment of the Oswego River in the vicinity of the Minetto Development is listed as impaired by fish consumption advisories on 2006 Section 303(d) list. 

The Oswego River in the project areas are classified by NYSDEC as non-trout Class B (From the Village of Phoenix to Lock 6) and C (from Lock 6 to the mouth of Lake Ontario) waters. For Class B waters, designated best usages are primary and secondary contact recreation and fishing; they are also suitable for fish propagation and survival. The best usage of Class C waters is fishing, and they are also suitable for fish propagation and survival, as well as primary and secondary contact recreation, where such use is not limited by other factors. 

The New York State Waterbody Inventory/Priority Waterbodies List, which characterizes water quality and the degree to which water uses are supported has not been updated since 1996 but is scheduled to be updated in 2007.

The Oswego River is subject to water quality programs beyond those required by the Clean Water Act and NYSDEC. The Oswego River Harbor (from the mouth of Lake Ontario to just below Dam No. 7 – Varick) was designated as one of the original 43 Areas of Concern under Annex 2 of the 1987 U.S.-Canada Great Lakes Water Quality Agreement. A Remedial Action Plan (RAP), administered by the U.S. EPA and implemented by NYSDEC was developed for the Oswego River/Harbor in 1987. Through stages 1 and 2 of the RAP, beneficial use impairments, as well as their causes and sources, and remedial actions were identified. The fourteen beneficial use impairment indicators were developed by the International Joint Commission in Annex 2. In the 1990 RAP Stage 1 document, four of these indicators were identified as impaired, including two—degradation of fish and wildlife populations and loss of fish and wildlife habitat—that were attributable to hydroelectric project operations. The beneficial use indicators for the Oswego River/Harbor Area of Concern have been resolved, and the Area of Concern has been delisted. As described in the 2006 Stage 3 Delisting document prepared by NYSDEC in consultation with the Oswego River Remedial Advisory Committee, in addition to other water quality and monitoring programs and studies, the FERC license and settlement for the Oswego River Project have successfully restored river flow below Varick dam to address fish habitat and spawning conditions and are a key component of the delisting. 

With respect to the segment of the Oswego River in the vicinity of the Minetto Development that is listed on the 2006 Section 303(d) list, the cause of this impairment is PCB contamination and is not related to the Oswego River Projects.


B. Water Quality – The Facility is in Compliance with all conditions issued pursuant to a Clean Water Act §401 in the Facility area and in the downstream reach.  The downstream reach is not identified by the state as not meeting water quality standards (including narrative and numeric criteria and designated uses) pursuant to Section 303(d) of the Clean Water Act.   FACILITY PASSES       

C. Fish Passage and Protection:  

Goal:  The facility provides effective fish passage for riverine, anadromous and catadromous fish, and also protects fish from entrainment.  

Standard:  For riverine, anadromous, and catadromous fish, a facility must be in compliance with recent (after 1986) mandatory prescriptions regarding fish passage (such as a Fish and Wildlife Service prescription for a fish ladder) as well as any recent resource agency recommendations regarding fish protection (e.g., a tailrace barrier).  If anadromous or catadromous fish historically passed through the facility area but are no longer present, the applicant must show that the fish are not extirpated or extinct in the area because of the facility and that the facility has made a legally binding commitment to provide any future fish passage recommended by a resource agency.  

When no recent fish passage prescription exists for anadromous or catadromous fish, and the fish are still present in the area, the facility must demonstrate either that there was a recent decision that fish passage is not necessary for a valid environmental reason, that existing fish passage survival rates at the facility are greater than 95% over 80% of the run, or provide a letter prepared for the application from the U.S. Fish and Wildlife Service or the National Marine Fisheries Service confirming the existing passage is appropriately protective.
YES – Agency fish passage prescriptions for upstream and downstream passage of catadromous fish are described in Section 3.5 of the Settlement. Pursuant to the Offer of Settlement and Article 407 of the Oswego River Project license, Erie will be installing a seasonal upstream eel conveyance system at each of the four dams occupied by the Oswego River Projects.

The schedule for eel conveyance system installation has been modified as a result of the capacity upgrade at the Oswego Falls West development, as required by the 2006 order amending the license for the Oswego Falls Project. An eel passage structure, which was designed in consultation with NYSDEC, USFWS, and NYSCC, is currently operational at the Varick Development, and similar ones will be installed at the dams associated with the Oswego Falls East-West, Fulton-Granby, and Minetto developments by December 31, 2008.

The 1996 license order for the Oswego Falls Project did not include any Section 18 upstream passage requirements, though Article 406 did include provisions for development of an upstream passage plan to be implemented if and when upstream passage became a management objective. The settlement supersedes and satisfies this requirement. 

Agency fish passage prescriptions for downstream passage of riverine fish are described in the 2004 Offer of Settlement. These measures are required by Article 407 of the Oswego River Project license. These requirements superseded the downstream passage prescriptions for the Oswego River Project previously filed by Department of Interior. 

Article 404 of the 1996 license order for the Oswego Falls Project required Erie to implement a downstream fish passage plan. The Settlement supersedes Article 404 and requires the measures described below.

Downstream fish passage at the Oswego River Projects consists of “fish friendly” releases in the vicinity of the powerhouse intakes, as described below. These flows, as well as associated modifications such as plunge pools at the base of the sluiceways, have all been designed in consultation with NYSDEC and USFWS and are currently operational.

Oswego Falls Project
· 70 cfs release from existing ice sluice gate adjacent to east side powerhouse and 166 cfs release through Tainter gate No.1.

Oswego River Project

Fulton Development

· 75 cfs release through new sluice gate/minimum flow piping adjacent to the powerhouse

Minetto Development

· 25 cfs release through existing unused bay within the powerhouse

Varick Development
· 200 cfs release through existing sluice gate adjacent to the trashracks

There are no resource agency recommendations for riverine fish passage at the Granby Development.

Agency recommendations for fish entrainment protection at the Oswego River Projects, include the provision of 1-inch trashracks at the Oswego Falls and Oswego River Project developments. According to the schedule in the 2004 Offer of Settlement, the new trashracks were installed at Oswego Falls in 2005, at Fulton in 2006, and are scheduled for installation at Minetto and Varick in 2008 and 2010, respectively.

C. Fish Passage and Protection – The facility is in Compliance with Mandatory Fish Passage Prescriptions for upstream and downstream passage of anadromous and catadromous fish issued by Resource Agencies after December 31, 1986 - FACILITY PASSES.

D. Watershed Protection:  

Goal:  Sufficient action has been taken to protect, mitigate and enhance environmental conditions in the watershed.  

Standard:  A certified facility must be in compliance with resource agency recommendations and FERC license terms regarding watershed protection, mitigation or enhancement.  These may cover issues such as shoreline buffer zones, wildlife habitat protection, wetlands protection, erosion control, etc. The Watershed Protection Criterion was substantially revised in 2004.  The revised criterion is designed to reward projects with an extra three years of certification that have:  a buffer zone extending 200 feet from the high water mark; or, an approved watershed enhancement fund that could achieve within the project’s watershed the ecological and recreational equivalent of land protection in D.1. and has the agreement of appropriate stakeholders and state and federal resource agencies.   A Facility can pass this criterion, but not receive extra years of certification, if it is in compliance with both state and federal resource agencies recommendations in a license approved shoreland management plan regarding protection, mitigation or enhancement of shorelands surrounding the project.

No specific provision in the 2004 Offer of Settlement or special FERC license articles designate a formal buffer zone around the projects’ impoundments, and all the project boundaries do not extend 200 feet above the high water mark around more than 50% of the impoundment shoreline. 

The Oswego River corridor is relatively heavily developed compared to the rest of the county, with industrial, as well as significant areas of compact, high-density residential land use along both banks of the river. Land use in the area largely reflects the region’s industrial history, as the Oswego River/Canal was originally used for commercial navigation. NYSCC currently operates the locks and dams to control summer lake levels for boating. Erie’s Oswego River Projects are located at existing NYSCC dams and occupy limited areas and civil works.

The Oswego Falls East and West, Fulton, and Granby developments are all located in the city of Fulton. The area immediately surrounding the Oswego Falls Project consists of well-established commercial urban and light industrial development.  Upstream of the project, the land becomes progressively more rural, until the village of Phoenix, which lies at the headwaters of the impoundment. The shoreline of the Fulton-Granby impoundment is small and heavily urbanized, with only sparse vegetation on the abutting shoreline. These two developments are bounded on the east by Lock 3 (where the city of Fulton’s marina is located) and a commercial section of downtown Fulton. 

The Minetto Development is located in the town of Minetto, between New York State Route 48 and Lock 5. Vacant and commercial structures are located between Route 48 and the river north and south of the Minetto Development. The upstream end of the Minetto impoundment extends into the city of Fulton. Between here and the Minetto dam, land uses near the shoreline include Battle Island State Park, rural and low-intensity residential areas, as well as industry and the Oswego County Resources Recovery Plant. 

The area surrounding the Varick Development is characterized by residential and commercial structures and Linear Park, which extends along the west bank, from the southernmost tip of the forebay island north towards downtown Oswego and Lake Ontario. 

Through the FERC licenses and license article management plans, as well as the 2004 Offer of Settlement, Erie has effectively implemented land protection measures to protect fish and wildlife habitat, water quality, aesthetics, and low-impact recreation. Because the Oswego River Projects are modified run-of-river projects located at NYSCC facilities, Erie has limited control over the dams and impoundment shorelines. The “impoundments” are not large, flatwater areas and are instead characterized by open channel conditions. Erie has developed and implemented the license and settlement requirements in consultation with the NYSDEC, USFWS, and other stakeholders. These requirements protect and enhance shoreland conditions, as modifying and operating the projects has reduced impoundment fluctuation and bypass, minimum, and base flows enhance conditions for wildlife and recreational uses. Additionally, where facilities (i.e., parks and islands) exist for the protection of such uses, Erie has directly contributed to the development and maintenance of such areas.


D. Watershed Protection – The facility is in compliance with both state and federal resource agencies recommendations in a license approved shoreland management plan regarding Protection, mitigation, and enhancement of shorelands surrounding the Project -  FACILITY PASSES 
E. Threatened and Endangered Species Protection:  

Goal:  The facility does not negatively impact state or federal threatened or endangered species.  

Standard:  For threatened and endangered species present in the facility area, the facility owner/operator must either demonstrate that the facility does not negatively affect the species, or demonstrate compliance with the species recovery plan and any requirements for authority to “take” (damage) the species under federal or state laws.

As cited in FERC’s Environmental Assessments (EAs) for the Oswego Falls and Oswego River Projects, the USFWS had reported that except for transient individual, no known federally listed or proposed species were located in the vicinity of the Oswego River Projects. Also as stated in the 2001 EA for the Oswego River Project, lake sturgeon, listed as threatened by and in New York State, are found downstream of the Varick Dam.

Erie requested updated information about the presence of threatened and endangered species in the vicinity of the Oswego River Projects from the NYSDEC New York Natural Heritage Program and USFWS in March 2007. In response to this information request, NYSDEC indicated that Indiana bat (federally- and state-listed as endangered) and lake sturgeon (state-listed as threatened) are known to occur in the vicinity of the projects. According to the USFWS New York Field Office website, the federally-listed endangered Indiana bat and piping plover and the threatened bog turtle are known to occur in Oswego County. (Their website also lists the since-delisted bald eagle as occurring in Oswego County).

The designated piping plover critical habitat in Oswego County is located along the Lake Ontario shoreline and only extends 500 m inland (the most downstream of the Oswego River Projects, Varick, is located 1.4 miles from the mouth of Lake Ontario). As this species prefers beach-areas and avoids developed areas, Erie does not believe piping plover are present in the vicinity of the Oswego River Projects. 

There are no specific requirements for endangered species protection in the FERC licenses or WQCs for the Oswego River Projects.

NYSDEC has not adopted a formal recovery plan for the threatened lake sturgeon. As lake sturgeon have only been known to occur downstream of the Varick Dam, due to new flow release requirements, operations of the Oswego River Projects are not expected to have any effect on this species. 

The USFWS has adopted the following recovery plans for listed species that may be present in the vicinity of the Oswego River Projects:

U.S. Fish and Wildlife Service. 2003. Recovery Plan for the Great Lakes Piping Plover (Charadrius melodus). Ft. Snelling, Minnesota. viii + 141 pp.

U.S. Fish and Wildlife Service. 2007. Indiana Bat (Myotis sodalis) Draft Recovery Plan: First Revision. U.S. Fish and Wildlife Service, Fort Snelling, MN. 258 pp.

U.S. Fish and Wildlife Service. 2001. Bog Turtle (Clemmys muhlenbergii), Northern Population, Recovery Plan. Hadley, Massachusetts. 103 pp.

As explained above, piping plover is not likely present in the vicinity of the Oswego River Projects, and the associated recovery plan is not applicable to project operations.

Recovery actions identified in USFWS’s Indiana Bat Draft Recovery Plan include hibernacula-related recovery actions and summer habitat management. No Indiana bat hibernacula, which typically include caves and mines, are known to exist in the immediate vicinity of the Oswego River Projects. Transient individuals may, however, be present, presumably in association with summer habitat. Indiana bats have been documented within 0.2 miles of the Oswego River Projects. Habitat guidance has not yet been drafted for the Northeast Recovery Unit identified in the draft Recovery Plan but will most likely involve protection of habitat areas, comprised of mature or dead trees, and limiting tree-clearing during the summer months.  Operations of the Oswego River Projects at NYSCC’s dams are consistent with this draft recovery plan, as minimal vegetation removal and land management is associated with these projects. 

According to the 2001 bog turtle recovery plan, the extant population in Oswego County represents the northern range of this species. Bog turtles inhabit a variety of wetland types but generally prefer small, open-canopy, herbaceous sedge meadows and fens bordered by more thickly vegetated and wooded areas, and their primary habitat includes seepage or spring-fed emergent wetlands associated with streams, often at or near the headwaters of streams or small tributaries. Because the Oswego River Projects are located in relatively highly developed, open-river areas, bog turtles are not expected to be found in the immediate vicinity of the projects. As described in the recovery plan, conservation efforts focus on habitat protection, especially arresting succession of open wetlands to wooded swamp and control of invasive plants. Operations of the Oswego River Projects according to the conditions of the 2004 Offer of Settlement are consistent with this recovery plan, as the modified run-of-river operating mode improves habitat—including  wetland—conditions within the project areas.


E. Threatened and Endangered Species Protection – Except for the occasional transient no threatened or endangered species or their critical habitat listed under state or federal Endangered Species Acts are present in the Facility area. FACILITY PASSES.

F. Cultural Resource Protection:  
Goal:  The facility does not inappropriately impact cultural resources.  

Standard: Cultural resources must be protected either through compliance with FERC license provisions, or, if the project is not FERC regulated, through development of a plan approved by the relevant state, federal, or tribal agency.

Yes - In 1996, Niagara Mohawk (Erie’s predecessor) developed and executed a programmatic agreement with the Federal Energy Regulatory Commission, Advisory Council on Historic Preservation, and the New York State Historic Preservation Officer for managing historic properties that may be affected by licenses issued for the continued operation of fourteen hydroelectric projects. Appendix A of the Oswego River Project Programmatic Agreement identifies historic properties affected by the Oswego River Project, including the dams and intake structures associated with the developments. The powerhouses were surveyed in the 1980s and 1990s and were determined not to meet the National Register of Historic Places criteria. License Article 410 of the Oswego River Projects required Erie to implement the Programmatic Agreement for the Oswego River Project, which required Erie to file a Cultural Resource Management Plan (CRMP) for FERC approval. Erie developed a CRMP in consultation with the SHPO and Onondaga Nation and filed the CRMP with FERC in March 2006. FERC issued an order on January 26, 2007 approving the CRMP; this order is attached. The order requires Erie to file a report of activities associated with the CRMP on February 1, 2008, and annually thereafter for the term of the license.

There are no license requirements regarding cultural resource protection, mitigation, or enhancement for the Oswego Falls and Granby projects. As described in the 1996 EA and license order for the Oswego Falls Project, in 1991 the New York State Historic Preservation Office (SHPO) issued a determination that continued operation of the Oswego Falls Project would have no effect on properties listed in or eligible for the National Register of Historic Places. 

Niagara Mohawk, the previous licensee, consulted with the NY SHPO prior to redevelopment of the Granby Development. The SHPO issued a determination that the project would have no effect on properties listed in or eligible for the National Register of Historic Places. Article 30 of the Granby license required Niagara Mohawk to further consult with the SHPO regarding the need for any surveys or mitigative measures prior to commencement of construction activities, as well as during the course of construction if any unrecorded archaeological or historical sites were discovered. No properties have been identified in the Granby project area, and no construction activities are currently planned at this development.


F. Cultural Resources – The Facility is in Compliance with all requirements 
regarding Cultural Resource protection, mitigation or enhancement included in the 
FERC license - FACILITY PASSES.
Recreation:  

Goal:  The facility provides free access to the water and accommodates recreational activities on the public’s river.  

Standard:  A certified facility must be in compliance with terms of its FERC license or exemption related to recreational access, accommodation and facilities.  If not FERC-regulated, a facility must be in compliance with similar requirements as recommended by resource agencies.  A certified facility must also provide the public access to water without fee or charge.

The facilities of the Oswego River Projects are in compliance with recreational access, accommodation, and facilities conditions in the FERC licenses. 

The Oswego River canal system receives intensive recreational boating use, and the locks and dams along the river are popular spots for shoreline fishing. NYSCC operates the Oswego River lock system seven days a week from 7 a.m. to 10 p.m. during peak navigation system (late May to early October) and reduced hours during the remainder of the season, and the locks provide boating access around the dams. The primary recreational activity within the Oswego River Projects’ boundaries is fishing at Erie facilities or the day-use-oriented recreational facilities managed by the state or local municipalities that are found along the stretch of the Oswego River spanned by the Oswego River Projects.

Article 409 of the Oswego River Project license required Erie to file for FERC approval a recreation plan that includes a description of the existing recreation facilities at the Project, a schedule for the days and times the facilities are open and available for public use, and a description of Erie’s plans to allow public access to all lands within the project boundary where access is not precluded by other factors. Erie filed the Final Revised Recreation Management Plan in 2006, and FERC issued an order approving the plan (which is attached to the applicant’s LIHI application) in August 2006. Existing recreational facilities at the Fulton, Minetto, and Varick developments described in the plan include: 

· fishing access to the Fulton-Granby impoundment and bypass reach area and the City of Fulton’s Towpath Trail, which includes the canal side park and a small marina adjacent to the upstream end of Lock 3;

· the existing Minetto Park boat launch facility and alternate canoe portage trail; and

· the City of Oswego’s West Side Linear Park and Linear Park Expansion Project at the Varick Development, which provides handicapped-accessible walkways and angler access.

Erie constructed and maintains the alternate canoe portage trail along the western river edge at the Minetto Development, as required by the 2004 Offer of Settlement. For the Linear Park facility, Erie contributed to the construction costs for the angler walkway over the tailrace, walkway onto the forebay island, and stairs into the bypass reach, and Erie also provides an area for public parking and access to the park. Linear Park is a major seasonal fishing attraction and is used by thousands of anglers each year. Erie maintains a safety program involving a Fisherman Alarm System, as well as signs notifying anglers of the most potentially dangerous portions of the bypass reach and tailrace.

The Oswego Falls Project license required construction and operation of a tailwater fishing access at the lower Lock 2 island below the Upper Fulton Dam (Article 408) and funding to the Village of Phoenix for a boat launch facility (Article 409). By order dated April 2, 2002, FERC deleted Article 408 and determined that the requirements of Article 408 had been met through informal facilities improved and maintained by NYSCC as part of its Lock 2 facilities. FERC confirmed by letter dated May 17, 2004  that the requirements of Article 409 had been met through Niagara Mohawk’s donation of $7,500 and 2.3 acres of Lock Island prior to license issuance. The Village of Phoenix boat launch facility has been completed and is operational. Public fishing and river viewing areas are also maintained at the Oswego Falls Project pursuant to License Article 410. These areas include the handicapped-accessible upstream sides of the island on which the East Development powerhouse is located as well as the shoreline upstream of the forebay at the West Development.  As confirmed by FERC in a letter dated June 24, 2003, there is little potential for recreational use at the Granby Development. Article 17 of the Granby license does, however, require Erie to install additional recreational facilities that may become desirable in the future.
Erie permits free public access to the shorelines of the Oswego Falls East and West, Fulton, Granby, Minetto, and Varick developments across Erie’s land where project facilities, hazardous areas and existing leases, easements, and private ownership do not preclude access.

As described above, Article 409 of the Oswego River Project license required Erie to include in the revised recreation plan a description of plans to allow public access to all lands within the project boundary, except for those lands and facilities specifically related to hydroelectric generation where public safety or site security would be a concern. Erie filed, and FERC approved, the Final Revised Recreation Management Plan in 2006, which included provisions for free public access.

Article 410 of the Oswego Falls Project license required Erie to file a plan for FERC approval for allowing the public free access to project waters and lands. In 2002, FERC approved this plan, which describes the public access areas at the Oswego Falls East and West developments  and determined that the requirements of Article 410 had been met. 

G. Recreation – The Facility is in Compliance with all requirements regarding Recreation protection, mitigation or enhancement included in the FERC license and allow access to the reservoir and downstream reaches without fees or charges - FACILITY PASSES.
Facilities Recommended for Removal:  

Goal:  To avoid encouraging the retention of facilities that have been considered for removal due to their environmental impacts.   

Standard: If a resource agency has recommended removal of a dam associated with the facility, certification is not allowed. 

No resource agency has recommended removal of any of the dams associated with the Black River Projects.


H. Facilities Recommended for Removal  – There are no Resource Agency Recommendation for removal of the dam associated with the Facility - FACILITY PASSES.
The Oswego River Project meets the requirements of all eight of the criteria. In addition, the positive feedback from agency and NGO folks remains consistently positive when discussing Brookfield.  Based on the Project’s ability to meet the LIHI criteria and their positive interactions with interested parties, I recommend that the facility be certified by the Low Impact Hydropower Institute as a LIHI Certified facility.  

Prepared by Fred Ayer and submitted on April 17, 2008 for LIHI Governing Board action at the April 24, 2008 LIHI Board Meeting.  

Process delay: On April 21, 2008 I received a call from the USFWS describing an issue that they had overlooked when they reviewed the application and asked for some time to resolve with the applicant.  After speaking with the applicant, I said that LIHI would postpone any action on this project until the USFWS and the applicant worked out the issue to their mutual satisfaction. On May 8, 2008 I received the following request from the applicant:
The Fulton and Granby Developments share opposite ends of the Lower Fulton Dam.  These two developments were licensed separately in 2004 and 1980 respectively.  During the preparation of the original LIHI application for the Oswego River Projects it was thought to include the Granby Development, since by default many of the operating conditions set forth in the 2004 Offer of Settlement for the Fulton Development are directly related to the Granby Development (ie Granby must operate in a manner consistent with the Fulton requirements for impoundment fluctuation and bypass and base flows).  The USFWS recently brought to Brookfield’s attention that the Granby Development, although in compliance with its FERC License, does not meet the current fish protection/passage standards recommended by resource agencies.  The USFWS asked if Brookfield  would remove Granby from the LIHI certification application.  If this would be possible, the USFWS would have no problems with Brookfield’s application for LIHI certification, in fact is supportive of it.  As a result of this situation Brookfield requested that  Granby Project be removed from the Oswego River Projects LIHI application and the application be processed for the Oswego Falls Project (Eastside and Westside Developments) and the Oswego River Project (Fulton, Minetto and Varick Developments). 

As a result of this situation Brookfield would has asked that the Granby Project be removed from the Oswego River Projects LIHI application and the application be processed for the Oswego Falls Project (Eastside and Westside Developments) and the Oswego River Project (Fulton, Minetto and Varick Developments). 
Revised by Fred Ayer and re-submitted on May 15, 2008 for LIHI Governing Board action at the May 22, 2008 LIHI Board Meeting.  I support both the USFWS and Brookfield’s requests to remove Granby and I continue to recommend that the facility be certified by the Low Impact Hydropower Institute as a LIHI Certified facility.  

***


RECORD OF CONTACTS WITH RESOURCE AGENCY STAFF

Date of Conversation:

April 8, 2008

Application Reviewer: 

Fred Ayer, Executive Director


Person Contacted:

Bruce Carpenter




New York Rivers United

Telephone/email:


315-339-2097




Placed initial call with Bruce on April 8, 2008, but he was not available, so I left him a message and suggested that we try to connect this week and if I didn’t by Thursday, I’d call him on his cell.  Thursday April 10th I had a brief phone conversation with Bruce.  He confirmed what Steve Patch had said and described how Brookfield worked with everyone to come to a settlement agreement.  He did point out that the Canal Corporation made the negotiations more complex and it was a credit to Brookfield that they took the initiative to find creative ways to accomplish the groups’ goals while working around the Canal Corp.’s control; over flows.  As I talk with the New York stakeholders about Brookfield, it has become clear to me that Brookfield has continued to work closely with all parties and has sharpened their negotiating skills and abilities and this effort results in very “ho hum” successful applications for LIHI certification.  They have become the “gold standard” of the ideal LIHI Applicant.
Date of Conversation:

April 8, 2008 

Application Reviewer: 

Fred Ayer, Executive Director


Person Contacted:

Stephen Patch



USFWS, Cortland

Telephone/email:


607-753-9334
Placed initial call with Steve on April 8, 2008, but he was not available, so I left him a message and suggested that we try to connect tomorrow.  Steve and I connected on April 9th and talked about the Oswego Project.  Steve described the Oswego as a typical Brookfield Project and that as far as he knew no one left the bargaining table unhappy with the Settlement Agreement.  He also said that as far as he was concerned the Applicant had complied with all commitments to date, and there was maybe one more item which was not due until December 2008.  
Date of Conversation:

April 10, 2008

Application Reviewer: 

Fred Ayer, Executive Director


Person Contacted:

Dan Bishop



NYDEC

Telephone/email:


607-753-3095  x 203



Placed initial call with Dan on April 9, 2008, but he was not available, so I left him a message and suggested that we try to connect tomorrow.  Dan called me on the 9th at around 10am.  Dan confirmed exactly what I had heard from Steve and Bruce.  He praised Brookfield for their efforts to work with stakeholders and confirmed that, to the best of his knowledge, no one left the negotiating table unhappy with the results of the Settlement Agreement.  
Date of Conversation:

April  8, 2008
Application Reviewer: 

Fred Ayer, Executive Director


Person Contacted:

Howard Gobel



New York State Canal Corp.

Telephone/email:


518-471-5888
Howard and I finally connected on Friday afternoon on the 11th.  Howard not only confirmed what virtually everyone else had said but was effusive in his remarks about Brookfield’s actions in a number of FERC relicensing cases he had worked on with them.  He said that he had nothing but good things to say about Brookfield and that they were the best to work with in the whole state.  When there is an issue, they work closely with stakeholders and collaboratively resolve the issue.  Because he is with the Canal Corporation, Brookfield needed to resolve a number of things with Howard and they never made the process contentious or difficult---working with Brookfield staff has been a pleasure.
























� In 1999, FERC approved the transfer of the Oswego Falls, Oswego River, and Granby licenses from Niagara Mohawk to Erie Boulevard Hydropower, L.P. (88 FERC ¶62,082)


�   “recent resource agency recommendations” are defined as final recommendations made by state, federal, or tribal resource agencies in a proceeding, such as a Federal Energy Regulatory Commission (FERC) licensing proceeding.  Qualifying agencies are those whose mission includes protecting fish and wildlife, water quality and/or administering reservations held in the public trust.  Agencies such as a state or tribal department of fish and game, or the U.S. Fish and Wildlife Service are considered a “resource agency” but the FERC, with its balancing responsibilities, is not.  The agency recommendations must be recent, which means they were issued after 1986 (after enactment of the Electric Consumers Protection Act, which amended the Federal Power Act to increase the profile of recommendations from fish and wildlife agencies in the FERC licensing process).  If there are a number of resource agency recommendations, then the most stringent (most environmentally protective) is used.  In the case of settlement agreements, the final settlement terms will be considered the agency’s “recommendation.”
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